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PETI TI ONER
STATE OF KERALA & ANR

Vs.

RESPONDENT:
RADHAMANY

DATE OF JUDGVENT: 23/ 08/ 1996

BENCH:

RAMASWAMY, K.
BENCH:

RAMASWAMY, K.

G B. PATTANAIK (J)

ACT:

HEADNOTE:

JUDGVENT:
ORDER

Leave granted.

W have heard | earned counsel on both sides.

Thi s appeal by special |eave arises fromthe judgnment
and order of the H gh Court of Kerala dated February 14,
1989 nade in Second Appeal No.77/83. The adnitted facts are
that one Vasudevan was an Abkari contractor for the year
1968-69. He fell into arrears in paynment of Abkari dues as
on April 1, 1969. For the recovery of a sum of Rs.35,497/-,
proceedings were initiated under the Kerala a Revenue
Recovery Act, 1968 [for short, the "Act"] on May 31, 1969.
Ex.P-1, a demand notice was issued on the defaulter on June
30, 1969 for 3 acres 97 1/2 cents of the agriculture land in
favour of his wife. On February 22, 1969, the Tehsildar
served a notice of attachnent of the schedule property for
recovery of the dues. Challenging the notice of attachment,
the respondent filed Suit OS. No.94 of ~1977 which was
decreed. On appeal filed by the respondent, by the i npugned
order dated February 14, 1989 the |earned Single Judge has
held that only if a demand notice under Section 7 had been
served on the defaulter and the transfer was followed
thereafter, the person becones defaulter and the arrears
could be recovered. Thus service of demand notice is a
condition precedent for recovery of arrears. In the absence
of such a notice, the presunption under Section 44 is
inapplicable is wvalid in law The question, therefore, is
whet her the view taken by the High Court is correct in law?

Section 44 of the Act reads as

under :

"44. Effect of engagenents and

transfers by defaulter- (1) any

engagenent entered into by the

def aul ter with any i movabl e

property after the service of the

witten demand on himshall not be

bondi ng upon t he CGovernnent.

(2) Any transfer of i movabl e
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property made by a defaulter after
public revenue due on any |and from
his has fallen in arrears, wth
intent to defeat or delay the
recovery of such arrears, shall not
be bi ndi ng upon the CGovernnent.

(3) Wiere a defaulter transfers
i movabl e property to a near
relative or for grossly inadequate
consi deration after public revenue
due on any land fromhas fallen in
arrears, it shall be presumed unti
the contrary is proved that such
transfer is nmade wth intent to
defeat or delay the recovery of
such arrears and the Collector or
the aut horised officer may, subject
to the orders of -a conpetent court,
proceed to recover such arrears of
public revenue attachnent and sale
of the property so transferred, as
if such transfer ~had not taken
pl ace:

Provi ded that, ‘before proceeding to
attach such property, the Collector
or the authorised officer shall-
(i) give default an opportunity of
bei ng heard; and

(ii) record his reasons therefor in

writing.

Expl anati on- For the purpose of
this section, "near relative”
i ncl udes husband, wi fe, father,
not her, brother, sister, daughter,
stepson, step daught er, uncl-e,

aunt, son-in-law, nephew or niece

of the transferor."

The effect of engagenents & transferors by the
transferee has been enunerated in sub-sections (1) to ' (3) of
the Act. Each sub-section is independent of the transaction
dealt with by Section 44. As regards sub-section (2), any
transfer of immovable property nmade from him defaulter,
after public revenue due on any land fromhimhas fallen in
arrears, sale was wth intent to defeat or delay the
recovery of such arrears, the sale shall not be binding upon
the Government. The crucial question of application of sub-
section [2] is as to the date when the arrears have | and
over which the recovery could be fastened. I'n view of the
admtted fact that arrears had beconme due as on April 1,
1969 and the lands canme to be sold subsequent to said date,
the sub-section [2] stands attracted and, therefore,
transfer of immovable property was nmade by the defaulter was
with an intention to delay or defer the recovery of such
arrears. Therefore, such a sal e does not bind the
Gover nnent .

Sub-section [3] contenpl ates another situation; where a
defaul ter transfers i nmovable property to a near relation or
for grossly inadequate consideration, after public revenue
on any land from his has fallen in arrears, it shall be
presuned that such transfer was nmade wth intention to
defeat or delay the recovery of such arrears. The Col |l ector
or authorised officer nay, subject to the orders of the
conpetent authority, proceed to recover such arrears by
attachment and sale of the property, as if such transfer had
not taken place. The sale nust be in favour of a near
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relation or for grossly inadequate consideration. This
should be, if the public revenue is due on any land fromthe
defaulter who is in arrears, prior to sale. In such a case

it shall be presumed, unless contrary is proved, that such a
transfer was made with intention to defeat and delay the
recovery of such arrears. The State is entitled to ignore
the sale and woul d proceed to recover the arrears by sal e of
the said | ands.

The question in this case is: whether without a prior
noti ce of denmand, a notice of attachment havi ng been i ssued
under sub-section [3] has any application? In our viewthe
H gh Court has commtted grave error of |law Sub-section [3]
does not contenplate of  prior service of such a notice. It
contenpl ates that arrears should beconme due before such a
sale was nade and thesale nust be in favour of near
relation or for grossly inadequate consideration. |f the
consi deration was the statutory presunption raised is that
the transfer was made wth intention to delay or defer
recovery of arrears. Such a sale, therefore, does not bind
the CGovernment. The recovery official is entitled to proceed
agai nst that property as if such transfer has not taken
pl ace. The burden to prove contrary is on the defaulter and
the transferee. What is a grossly inadequate consideration
to a stranger woul d al ways be a question of fact each case.

Therefore, prior service of notice of denmand of arrears
or attachnent before sale is note a pre-condition to deny
thee statutory presunption avail abl e under sub-section [ 3]
of Section 44. The 'H gh Court, therefore, was not right in
its conclusion that prior notice of denmand of arrears or
attachment before sale is a pre-condition

The appeal is accordingly allowed. The judgnment and
order of the High Court stands reversed. W restore the
decree of the appellate Court disnissing the suit. No costs.




