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ACT:
Mor t gage- Deed- Constructi on--Mdrtgage by conditional sal e
-Sale with' a clause for repurchase-Di stinction between-
I ntention of t he parties- Cont enpor aneous conduct -
-Surrounding circunmstances-Tine fixed for reconveyance-
Whet her essence of the contract.

HEADNOTE:

A deed dated Septenber 10, 1931, described as a sale deed,
recited that the transferors were indebted and that to
di scharge the liability three itens of i mmovabl e properties,
described in the deed and separately valued, were conveyed
in full ownership and that possession was delivered to the
transferees. The deed further provided, inter alia (1) that

if the transferors demanded reconveyabl e of any or all of
the items of the properties within 5 years, the transferees
shall reconvey to themat their expense for the price

mentioned in the deed, (2) that if within four years and six
nonths the transferees did not exercise the right of
reconveyance as aforesaid and the transferees did not desire
to retain all or any of the properties, they hada right to
get back the ampbunt of consideration of the deed and return
all the three or any of the properties in the condition in
which by vis nmajor, Government action or  any reason
what soever they may be, and
118

(3)that if the transferors failed to conmply ‘with the
transferees’ request to take back the properties a breach of

agreement  of reconveyance rendering t he
transferors |liable to pay damages shall be committed.
There was also a clause that the transferors shall lose

the right of getting a reconveyance after the expiry of
the period of 5 years. On the sane date as the deed of sale
the transferors executed an agreenment by which they
undertook to pay the difference between the net rent to be
recovered by the transferees from the properties and
interest at the rate of nine per cent on the price till the
date of reconveyance. In a suit for redenption
brought by the transferors on August 26, 1943, on the
footing that the deed dated Septenber 10, 1931, was A nort-
gage by conditional sale, the transferees contended that by
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the transacti on an absol ute conveyance of the properties was
i ntended and that the conveyance was subject to a condition
of repurchase to be exercised within a period of five years
from the date of the deed. The evidence showed that the
price paid for the properties under the deed was wholly
i nadequat e.

Hel d, that the question whether a transaction ostensibly of
sale nmay be regarded as a nortgage is one of intention of
the parties which has to be ascertained fromthe provisions
of the deed viewed in the light of the surrounding
ci rcumst ances. In a sale coupled with an agreenent to
reconvey there is no relation of debtor and creditor nor is
the price charged upon the property conveyed, but the sale
is subject to an obligation to retransfer the property
within the period specified. |In a nortgage by conditiona
sale a relation of debtor and creditor is created, the
transfer being a security for the debt. Oral evidence of
intention is not admssible ininterpreting the convenants
of the deed but evidence to explain or even contradict the
recitals ‘as distingui shed fromthe terms of the docunent nay
be given. _Evidence of contenporaneous conduct is adnissible
as a surroundi ng circunstance, but evidence as to subsequent
conduct of the parties is inadm ssible.

Nar asi ngerj i Gyangerji_~ v. Panuganti " Parthasar at hi and
O hers, (1924) L.R/ 511.A 305, relied on.

Held, further, that in the present case, the deed dated
Septenber 10, 1931, on a true construction in the Iight of
the surrounding circunstances showed that the transaction
was one of nortgage enabling the transferors to redeem the
properties.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No.16 of 1955.

Appeal fromthe judgnment and decree dated February 14, 1952,
of the former Nagpur Hi gh Court, in First Appeal No. 10
1945, arising out of the judgnment and decree dated Septenber
25, 1944, of the Second Additional District Judge, Anraoti,
in Civil Suit No. 11-A of 1943, Tr. Civil Suit No.5A of

1944.
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C. B. Agarwal and A. G Ratnaparkhi, for the appellants.
W S. Barlingay, S. N Andley and Raneshwar Nath

respondents Nos. 2-7.

1959. Novermber 3. The Judgnent of the Court was delivered

by

SHAH J.-This is an appeal against the decree of the
Court of Judicature at Nagpur in Cvil Appeal No. 10 of 1945
reversing the decree passed by the Second Addi ti ona

District Judge, Amaoti in Cvil Suit No. 5-A of 1944,
Hi gh Court has by its decree directed the court of
i nstance to pass a decree for redenption.

The appeal raises a question as to the true effect of a deed
dat ed Septenber 10, 1931, executed by Shri Narayan Ranbil as

Aggarwal and his two sons Sadan Gopal and Murli Dhar
favour of two brothers Bhaskar Waman Joshi and Trinbak Waman
Joshi . The deed ostensibly conveys an absolute title

certain properties described therein. The transferors under
the deed contend that the property transferred by the
was intended to be nortgaged under a deed of conditiona
sale. The transferees contend that by the deed an absolute

conveyance of the property thereby conveyed was intended and
that the conveyance was subject to a condition of repurchase
to be exercised within a period of five years fromthe date
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of the deed. The court of first instance dismi ssed the suit
hol ding that the transaction in the deed dated Septenber 10,

1931, was of the nature of an absolute conveyance wth a
condition of repurchase and the period linmted by the deed
for reconveyance had expired |long before the date of the
suit. The Hi gh Court held that the transaction was a
nortgage by conditional sale and on that view reversed the
decree and directed that a redenpti on decree be passed.

The properties in dispute are three in nunber: (1) a house
in Anravati outside the Anba Gate bearing Municipal No.

5/98, (2) A Chawl in Anmravati bearing old Municipal Nos.

6/ 857, 6/858 and 6/859, and (3) a house situated in Dhanr aj

Lane Anravati bearing old

120

Muni ci pal No. 3/459. By the deed the properties were
separately valued. ~The house at Anba Gate was val ued at Rs.

11, 500, the Chawlwas val ued at Rs. 26,000 and the house
at Dhanraj Lane was val ued at Rs. 2, 000. At the date
of 'this transaction, the transferors were indebted to
the I'nperial Bank of India in the sumof Rs. 30,000 and Rs.

9,500 were due to the transferees and their relations
and friends, and to satisfy this liability of Rs. 39,500 the
deed was executed. ~Possession of the property transferred
was delivered by calling upon the tenants in occupation to
attorney to the transferees. The transferees constructed
ei ght shops in the conpound of the Anba Gate house in the
year 1940-1941 and nade certain-other constructions in the
conpound of ‘the Chaw, and they sold the Dhanraj Lane house
to one Suraj Mal Salig Ram On the August 26, 1943, the
transferors served a notice upon Bhaskar Waman Joshi and the
representatives in interest of Trinbak Waman Joshi stating
that they were willing to redeemthe nortgage created by the
deed dated Septenber 10, 1931, ~and called upon t he
transferees " to render full, true and proper account " of
the anmount cl ai mabl e under the deed. By their reply Bhaskar
Waman Joshi and the representatives of Trinbak Wanman Josh

denied that the transferors had any right 'to redeem the
property conveyed by the deed and asserted that the claim "
to treat the sale as a nortgage was an afterthought " in
view of the abnormal rise in prices which had lately  taken
pl ace. On Septenber 9, 1943, the three transferors and
ot her menbers of their joint Hndu famly filed suit No. 5-A
of 1943 in the court of the Additional District~ Judge,

Anr avati agai nst Bhaskar Wanan Joshi and the representatives
in interest of Trinbak Wanan Joshi and Suraj Mal Salig Ram
for a decree for redenption alleging that” the transfer
incorporated in the deed dated Septemnber 10, 1931, was in
the nature of a nortgage by conditional sale.

Ex. D1 which is the deed in question recites that the
transferors were indebted, that they needed Rs, 39,500 to
di scharge their liability, that Rs. 2,320 were due to the
transferees and that amount was set

121
of f and the bal ance of Rs. 37,180 was paid by eight cheques
drawmn on the Inperial Bank of India. It was then recited

that the imovable properties described in the deed were
conveyed in full ownership and that possession was delivered
to the transferees. The deed then proceeded to recite the
conditions " in respect of this sale
" If our heirs or ourselves demand reconveyance of one, two
or all the three houses of the above estate at any tine
within 5 (five) years of this date (this time limt shall be
followed very strictly-it has been finally settled that we
will lose this right if one nore day expires), you or your
heirs shall reconvey to us at our expenses the respective
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houses for their respective prices nentioned in this deed of
sale. Wth a view that both sides should have equal rights
in respect of this condition, it has been agreed between us
that if our heirs or ourselves do not exercise this right of
reconveyance in respect of all the three houses or any one
of themw thin four and a half years of this day and if for
any reasons Yyou or your heirs do not deem it proper to
retain anyone or all these houses hereafter, you and vyour
heirs have a right to take back fromus or our heirs the
anmount of consideration of this deed of sale and to return
all the three houses or any of themin the condition in
whi ch the same may be at that tine and if you or your heirs
express such a desire and if we or our heirs fail to conply
with it shall be tantamount to our breaking the agreenent of
reconveyance and we and our heirs will be liable to pay
danmages. It has been (further) agreed between us that in
the event of such a reconveyance, our heirs and ourselves
wi Il pay full prices (as nentioned in this deed of sale) of
the estate in the condition in which it may be at that tineg,
that  is, in the condition in which it my be on account of
heavenly m shap or Governnment action, on account of any

reason whatsoever or on account of fall in prices."
The courts below differed in their interpretation of the
true effect of these conditions. In the view of the |earned

Trial Judge, the intention of the parties was to effect an
absolute sale and not a nortgage. The High Court did not
agree with that view
16
122

By cl. (c) of s. 58 of the Transfer of Property
Act, nortgage by conditional sale is defined as foll ows:
"Wher e the nortgagor ostensibly sells t he nort gaged
property-
on condition that on default of paynment of the nortgage
noney on a certain date the sale shall becone absolute, or
on condition that on such paynment being made the sale shal
becone void, or
on condition that on such paynent being made the buyer shal
transfer the property to the seller, the transaction is
called a nortgage by conditional sal e and the nortgagee, a
nort gagee by conditional sale
provided that no such transaction shall be deemed to be a
nortgage unless the condition is enbodied in the docunent
which effects or purports to effect the safe:™
The proviso to this clause was added by Act XX of 1929.
Prior to the amendnent there was a conflict of decisions on
the question whether the condition contained in a separate
deed could be taken into account in ascertaining whether a
nort gage was i ntended by the principal deed. The
Legislature resolved this conflict by enacting that 'a
transaction shall not be deenmed to be a nortgage unless the
condition referred to in the clause is enbodied in the
document which effects or purports to effect the sale. But
it does not followthat if the condition is incorporated .in
the deed effecting or purporting to effect a sal e a nortgage
transaction nust of necessity have been intended. The
guesti on whet her by the incorporation of such a condition a
transaction ostensibly of sale may be regarded as a nortgage
is one of intention of the parties to be gathered from the
| anguage of the deed interpreted in the Ilight of the
surroundi ng ci rcunst ances. The circunstance that t he
condition is incorporated in the sale deed nust wundoubtedly
be taken into account, but the value to be attached thereto
must vary with the degree of formality attending upon the
transacti on. The definition of a nortgage by conditiona
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sal e
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postulates the creation by the transfer of a relation of
nortgagor and nortgagee, the price being charged on the
property conveyed. 1In a sale coupled with an agreenent to
reconvey there is no relation of debtor and creditor nor is
the price charged upon the property conveyed, but the sale
is subject to an obligation to retransfer the property
within the period specified. Wat distinguishes the two
transactions is the relationship of debtor and creditor and
the transfer being a security for the debt. The form in
which the deed is clothed is not decisive. The definition
of a nortgage by conditional sale itself contenplates an
ostensible sale of the property. As pointed out by the
Judicial Committee of the Privy Council in Narasingerji
Gyanagerji v.  Panuganti Parthasarathi and Qthers (1), the
ci rcunmst ance that the transaction as phrased in the docunent
is ostensibly a sale with a right of repurchase in the
vendor,” the appearance being | aboriously maintained by the
words of conveyance needl essly reiterating the description
of -~ _an -absolute interest or the right of repurchase bearing
the appearance of a right inrelation to the exercise of
which tinme was of the essence is not decisive. The question
in each case is one of determ nation of the real character
of the transaction to be ascertained fromthe provisions of
the deed viewed in the |ight of ‘surrounding circunstances.
If the words are plain and unanbi guous they nust in the
light of the evidence of surroundi ng circunstances be given
their true legal effect. It there is ambiguity in the
| anguage enpl oyed, the intention may be ascertained fromthe
contents of the deed with such extrinsic evidence as may by
law be permitted to be adduced to show in what nanner the
| anguage of the deed was related to existing ' facts. O al
evi dence of intention is not adnmissible in interpreting the
covenants of the deed but evidence to explain or even to
contradict the recitals as distinguished fromthe terns of
-the docunents may of course be given. Evidence of contem
poraneous conduct is always admissible as a surrounding
ci rcunst ance; but evidence as to subsequent conduct of the
parties is inadm ssible.
(1) (1924) L.R 51 I.A 305.

124
In the light of these principles the real character of the
docunent Ex. D1 nay be ascert ai ned. The
conditions of reconveyance may be anal ysed:
(1) that the transferees shall reconvey the proper
within five years fromthe date of the conveyance to
the transferor at the expense of the transferors for t he

price nentioned in the deed; (2) that if within four 'years
and six nonths fromthe date of the conveyance, 'the right of
reconveyance in respect of the three houses or any of 'them
is not' exercised by the transferors and if the transferees
do not desire to retain all or any of the houses, they have
the right torecall fromthe transferors the anount of the
consideration and to return all or any of the three houses
in the condition in which they nmay be; (3) that in the event
of failure on the part of the transferors to conply with the
request to take back the houses, a breach of agreenent of
reconveyance rendering the transferors liable to pay damages
shall be committed; (4) that in the event-of reconveyance
the transferors shall pay the full price set out in the sale
deed and take back the houses in the condition in which by
vis major, CGovernment action or any reason whatsoever they
may be. Evidently the transferors bave under the deed a
right to call upon the transferees to reconvey t he
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properties within five years from the date of the
conveyance; but after the expiry of four years and six
nonths the transferees are given the option to call upon the
transferors to take back all or any of the properties for
the prices nentioned in the deed ; and if such right was
exercised the transferors were bound to take back the
properties and return the price even if on account of vis
major or action of the public authorities the property was

prejudicially affected. The deed does not set out the
period within which this right is to be exercised by the
transferees. Granting that the option of reconveying -the

properties against the price mentioned in the deed was to be
exerci sed by the transferors before the expiry of five years
from the date of the deed, the covenant that damage to
property even _on account of circunstances over which the
transferees had no control was in the

125
event of reconveyance to be borne by the transferors, is
strongly indicative of a nortgage. By this covenant the
transferees were invested with the right to call upon the
transferors to " take back " all or any of the houses and to
return the price therefor, indicating thereby that the

price paid is in truth charged upon the property, By calling
upon the tenants to attorn to the transferees, possession of
the property transferred was delivered and pursuant to the
transfer, it was mutated in the names of the transferees.
By an express covenant the period of five years was also
made of the essence of the contract, but as observed in
Nar asi ngerjis case (1) the description of the docunent as
one of an absolute sal e and the right of repurchase bearing
the appearance of a right inrelation to the exercise of
which tine is of the essence are not decisive of the true
nature of the transaction.

The circumnmstances surrounding the deed at the date of the
execution of the deed also support the view that the
transaction incorporated in'Ex. D1 was intended to be a
nortgage. Before the execution of the deed Ex. D1 a draft
sale deed was prepared. By the draft sal e deed Ex. P-13,
only two properties, the Anba Gate house valued at. Rs.
10,000 and the Chaw valued-at Rs. 25,000 were ‘to. be

conveyed. By the final sale deed, the Dhanraj Lane house
was al so agreed to be conveyed and that house was val ued at
Rs. 3, 500. The transferors were evidently in straitened

ci rcunst ances and i medi ately needed Rs. 30,000 to discharge
their liability to the Inperial Bank; and the liability to
the transferees and their relations and ,friends amounted to
Rs. 9, 500. It is for this anbunt of Rs. 39,500 that the
properties were conveyed. On the date on which the deed was
executed, also an agreenent Ex. D-3 was executed by the
three transferors. That agreenent recited that the @sale
deed was to be executed for past debts and for paying off
the debts cheques were taken fromthe transferees and the
transferees were put in possession of the houses sold. A
request was then nade that the transferees should not get
the deed registered for two nonths or at least for eight  to
fifteen days, because the transferees had

(1) (1924) L.R 51 E.A 305.

126
to meke arrangenents for paynents to the creditors and in
the event of the deed bei ng regi stered, ot her
creditors may nake demands for their dues. It was then
st at ed, " you want that you should get an i ncone

of nine per cent per annum from these houses till
reconveyance but it is evident that after neeting repairing
or insurance charges thereof, there will not remain so
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much profit in balance. Therefore, we have already agreed
before that the agreenent of reconveys nentioned in the deed
of sale shall be brought into effect only when ourselves or
our heirs pay to you all the expenses incurred by you as
found due according to your account books and complete your
(nine) per «cent." This agreenent and the sale deed were
executed on the sanme day. Evidently by this agreenent the
transferors undertook to pay the difference between the net
rent to be recovered and interest at the rate of nine per
cent, on the price till the date of reconveyance, and that
the right of reconveyance was to be enforceable only when
the difference between the interest at nine per cent on the
price and the rent recovered | ess repairs, insurance charges
according to the books of account of the transferees was

pai d. Prima facie this is a personal covenant whereby the
transferors agreed to pay interest at the rate of nine per
cent, on the price paidtill the date of reconveyance. This
agreement strongly indicates that the parties regarded the
ar rangenent i ncorporated in the deed dated Septenber 10,
1931, as a nortgage. The contention raised by t he

transferees that by this covenant they were to erect
additional structures at their own expense upon the |and and
collect rent which may be equivalent to interest at the rate
of nine per cent, on the price paid and the anmounts spent by
themis on the l'anguage used in the deed unwarranted. There
is in the deed no reference to any additional amount to be
spent by the transferees for erecting buildings upon the
| and conveyed; and the books of the transferees are referred
to in the agreenent only to make the accounts mai ntai ned by
them binding wupon the  transferors. Counsel for the
transferees urged that this agreenent not being registered
was i nadmi ssi bl e

127
in evidence. Ex facie the docunent does not. purport to
create, declare, limt or extinguish any right, title or

interest in inmmovable property; it incorporates a nmere
personal covenant and it is difficult to appreciate the plea
t hat the docunent wholly inadmi ssible f or want of
regi stration. This agreement indisputably  contains a
condi tion relating to reconveyance incorporated “in a
registered instrument and may not be adnmissible in the
absence of registration as evidencing any alteration of the
terns of reconveyance. But this agreenent in'so far as it
evi dences a personal covenant to pay interest at -~ the rate
specified, is admssible. It is. a sonewhat si ngul-ar
circunstance that before the Hi gh Court, when counsel ~ for
the contending parties were were invited by the court to
argue whether the docunment was by law required to be
regi stered counsel urged that the docurment was adm ssible in
evi dence without registration and insisted upon arguing the
case on that footing.

The question whether the price paid was adequate may al so be
adverted to. The court of first instance held that the
consi deration for the properties was not inadequate; but in
the view of the High Court the consideration was wholly
i nadequate. Counsel for the transferees contended that the
nonthly rent received from the tenants occupying t he
properties was Rs. 270 and deducting therefromRs. 48 for
muni ci pal taxes and an amount equal to rent for two nonths
as properly chargeable for repairs, insurance and collection
charges, there remained only a balance of Rs. 186 per nonth
available to the transferees and capitalizing the net rent
at 6%the value of the, property conveyed could not exceed
Rs. 30,000, and even capitalising the net rent at 5% counse

cont ended t hat the value of the property may be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 9

approximately equal to the consideration paid. There is,
however, no clear evidence as to what nunicipal taxes were
payabl e in respect of the houses, and whether the taxes were
payable by the tenants or by the [|andlord. Dr. Trinbak
Joshi one of the transferees in his evidence in Suit No. 112
of 1932 deposed " that the tax cane to Rs. 48 on the date -

of purchase ", but he did not state that this amount was
128

payable nonthly. There is again evidence of wtness
Bal kri shna examined by the transferees that the water t ax
was paid by the tenants. 1In their witten statenent, the
transferees had set out a statenent of i ncomre and
expenditure for the years 1931-40 and in that statenent
for the year 1933 the expenses debited agai nst incone

were Rs. 426-11-0, for 1934 Rs. 346-15-6 and for 1935 Rs.
542-2-6, for 1936 Rs. 1,666-7-0, for 1937 Rs. 1,160-1-3, for
1938 Rs. 529-2-3, for 1939 Rs. 570-11-3 and for 1940 Rs. 46-
2-0. I f Rs. 48 were payable as nunicipal tax every nonth,
the liability on account of taxes alone far exceeded the
expenses debited against the rent received. This statenent
of -~ _account abundantly shows that the nunicipal taxes were
borne by the tenants-and not by the |andl ords. The High
Court in para. 34 of its judgment proceeded to estimate the
rent al of ‘the properties at Rs. 245 per nonth and
capitalised 'the same at 5% The H gh Court is not shown to
be in error in accepting the net nonthly rental at Rs. 245
per nont h.

The area of 'the land of the Anba Gate house is 9,037 square
feet, the area of the land at Chawl is 23,805 square feet,
and the area of |and of Dhanraj Lane house is 817 square
feet, There is no clear evidence on the record about the
preci se area of the |lands covered by the structures, but it
is conceded that the structures stood on an area |less than
one-half of the total areaof the land. Fromthe evidence
especially of the valuation reports, it appears that of the
Anmba Gate house 5,800 square feet of |and were open and of
the Chaw 12,000 square feet of |and were open, Valuation of
building land with structures by capitalising the rental nmay
yield a reliable basis for ascertainingthe value of the
land together wth the structures only if” the land is
developed to its full capacity by erection of structures.
If the land is not fully devel oped by raising -structures,
val uati on of houses together with | ands by capitalising the
rent received may not furnish reliable data for ~ assessing
the market value. By aggregating the value of the |land and
t he value of the structure separately estimat ed, a
scientifically
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accurate value of the land with the structure may not be
obtained. But where the land is relatively valuable and the
structures are old and' conparatively of small value, this
method may afford a rough basis in the absence of other
reliable data for ascertaining the value of theland and the
structure. Exs. D52 and D-53 are the reports prepared by
a val uer, of the market value of the Chaw and the Anba Gate
house. According to the report Ex. D52, the value of the
superstructure of the Chawl was Rs. 31,708. CQut of this
anmount the val uer sought to deduct 20% " as per
Superintending Engineer’s letter dated the 21st August,
1931". On what basis that deduction has been made has not
been expl ai ned. He again proceeded to deduct 20% as
depreciation on the cost of the building and estinmated at
Rs. 20,293 the value of the superstructure. It is evident
that a deliberate attenpt was made by the val uer to depreci-
ate the value of the super-structure by making at |east one
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deduction of 20% for which there is no warrant. Even
assum ng that this valuation of Rs. 20,293 is accurate, the
value of the Chawl together with the |l|and considerably
exceeds Rs. 26,000. The valuer has valued the site at 4 as
per square foot, but no reliable evidence has been led to
support that estimate. Simlarly for the Anrba Gate house
the valuer estimated the value at Rs. 18,556 for the super-
structure and he deducted 20% " with effect from the 22nd
August, 1931 according to the Superintending Engineer’s
letter dated the 21st August 1931 " and 25% as depreciation
charges on building and arrived at the figure of Rs. 11,134
and added thereto the value of the land at the rate of 4 as.
per square foot. The evidence on the record does not
warrant the assunption that the land was worth only annas
four per square foot. As pointed out by the Hi gh Court in
view of the sale deeds Exs. P-9 and P-21 the price of the
land fluctuated between Rs. 1 and Rs. 2-4 as per square

foot . Even if the |l ower of the two rates be adopted, the
value of the Chawl at the Anba Gate house will considerably
exceed the price enbodied in the sal e deed.
17
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The house in Dhanraj Lane was valued in the draft
sale deed at Rs. 3,500 and in the sale deed at Rs. 2,000.
No expl anation has been given for this disparity between the
prices nentioned in the draft and the deed and there is
substance in the contention strongly pressed by counsel for
the transferors that the val ue of Rs. 2,000 for a house
with a ground floor andtwo stories is artificial. The
evi dence discloses that the house was let out on a nonthly
rent of Rs. 20 and capitalising that rent at 5% on the
assunption that by the constructionthe land was fully
devel oped, the price thereof was nore than double the price
set out in the deed. It is clear that this house was
included in the deed to make up the total value of Rs.
39,500, the ampunt required by the transferors to tide over
their imediate difficulties.

Counsel for the transferees sought to rely upon the evidence
of subsequent conduct of the transferors-as indicative of
the character of the transaction as a sale, but as already
observed, that evidence is inadm ssible. In our view, the
High Court was right in holding that the real transaction
incorporated in Ex. D1 was a nortgage and not a sale. The
appeal therefore fails and is dism ssed with costs.

Appeal dism ssed




