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Speci al | eave granted in both the special |eave
petitions.

Both these appeals are directed agai nst the judgment of
the Karnataka Hi gh Court dated Decenber 7, 1990 in Wit
Petitions (Wit Petitions Nos. 20736 and 21195 of  1986)
filed by the appellants wherein they had assailed the
constitutional validity of Section 5(3-D)-of the Karnataka
Sal es Tax Act, 1957 (hereinafter referred to as "the Act’).
By the inmpugned orders the said Wit Petitions of the
appel  ants have been dism ssed by the H gh Court on_ the
ground that the question raised is covered by the decision
i n Ranganatha Associates v. State of Karnataka, I'LR 1990
Kar. 82.

The appellants are manufactures of cenent the price of
which is controlled by the Cenent Control Order, 1967 issued
by the Central Governnent in exercise of the powers
conferred by Section 18-G and Section 25 of the Industries
(Devel opnment and Regulation) Act, 1951. The appellants
supply the cenent packed either in gunny bags or in plastic
bags. They also sell the sane |oose to bul k consuners. Til
April 1, 1986 the appellants were enjoying deduction in
respect of packing charges fromthe taxable turn-over. After
the introduction of sub-section (3-D) in Section 5 of the
Act the packing material was brought within the purview of
the Act and nade exigible to tax. Section 5(3-D) of the Act
provi des as under

"Section 5. Levy of Tax on Sale or
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Pur chase of Goods.

(3-D). Not wi t hst andi ng anyt hi ng
contained in the Act where goods sold or
purchased are contained in containers or
are packed in any packing materials
l[iable to tax under this Act, the rate
of tax and the point of |evy applicable
to turn-over or such containers or
packing materials, as the case may be,
shall whether the containers or the
packing materials have already been
subjected to tax under this Act or not
or whether the price of the containers
or of the packing naterials is charged
separately or not, be the same as those
applicable to goods contai ned or packed

Provided that no tax under this

sub-section shall be leviable if the
sal e or purchase of goods contained in
such-_contai ners or~ packed in such

packing materials is exenpt from tax

under this Act."
The said provision in ~Section 5(3-D) . is conparable to
simlar provision /contained in Section 6-C of the Andhra
Pradesh General Sales Tax Act, 1957, < which provides as
follows :

"Section 6-C . Notwithstanding anything

in sections 5 ‘and 6-A, ~where goods

packed in any wmaterials are sold or

purchased, the materials in which the

goods are so packed shall be deened to

have been sold or purchased along with

the goods and the tax shall be |eviable

on such sale or purchase of t he

materials at the rate of tax, if any, as

applicable to the sale, or, ‘as the case

may be, purchase of goods thensel ves."
In Raj Sheel & Os. v. State of Andhra Pradesh & Os.,
(1989) 74 STC 379, this Court has upheld the constitutiona
validity of the said provisions contained in Section 6-C of
the Andhra Pradesh General Sales Tax Act, 1957, and, in-that
context, this Court has laid down :

"It is conmonl y accept ed t hat a

transaction of sale nmay consist of ~a

sale of the product and a separate sale

of the container housing the product

with respective sale considerations for

the pr oduct and the cont ai ner

separately; or it may consist of a sale

of the product and a sale of the

cont ai ner but both sal es bei ng conceived

of as integrated conponents of a single

sal e transaction; or, what may yet be a

third case, it nmay consist of a sale of

the product with the transfer of the

contai ner without any sale consideration

therefor. The question in every case

will be a question of fact as to what

are the nature and ingredients of the

sale. It is not right inlawto pick on

one ingredient only to the exclusion of

the others and deduce from it the

character of the transaction. For

exanpl e, the circunstance that the price
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of the product and the price of the
contai ner are shown separately nmay be
evi dence that two separate transactions
are envisaged, but that circunstance
al one cannot be conclusive of the true
character of the transaction. It is not
unknown t hat traders may, for the
advantage of their trade, show what is
essentially a single sale transaction of
product and container, or a transaction
of a sale of the product only with no
consi deration for transfer of the
cont ai ner, as diwvisible into two
separate transactions, one of sale of
the product, and the other a sale of the
container, with ~a distinct price shown
agai nst each. ~ Simlarly where pursuant
to a transaction where there is no sale
of the ~container and its .return is
contenplated, and in the event of its
not - being returned the security is
liable to forfeiture. Alternatively, it
may be a case where the container is
sold and the deposit represents  the
consi deration/for~ the sale, and in the
event of the container being returned to
the dealer the deposit is returned by
way of consideration for the resale. In
every case, the assessing authority is
obliged to ascertain the true nature and
character of the transaction upon a

consi deration of all the facts and
ci rcunst ances pertai ni ng to the
transaction. That the problem alnost
al ways requires factual investigation
into the nature and ingredients of the
transacti on has been repeat edl y

enphasi sed by this Court." [pp. 384-85]

referring to the decision of  this Court
& Ol mll (P) Ltd v. State of Bihar

this Court has observed : -

"It is, therefore, perfectly plain that
the issue as to whether the packing
material has been sold or nerely
transferred wi t hout consi deration
depends on the contract between the
parties. The fact that the packing is of
insignificant value in relation to the
value of the contents nmay inply that
there was no intention to sell the
packi ng, but where any packing materia
is of significant value it may inply an
intention to sell the packing nateri al
In a case where the packing material is
an i ndependent commobdity and the packing
material as well as the contents are
sol d i ndependently, the packing materia
isliable to tax onits own footing.
Vet her a transaction for sal e of

packing material is an i ndependent
transaction wll depend upon several
factors, sone of them being

1. The packing material is a comodity
havi ng its own identity and is

separately classified in the Schedul e;

in /Janmana
1987 (2) SCR
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2. There is no change, chenmical or
physical, in the packing either at the
time of packing or at the tine of using
the content;

3. The packing is capable of being
reused after the contents have been
consuned;

4, The packi ng is used for

conveni ence or transport and t he
gquantity of the goods as such is not
dependent on packi ng;

5. The nmere fact t hat the
consi deration for the packing is nerged
with the consideration for the product
woul d not nmneke the sale of packing an
integrated part- of the sale of the
product." [p. 387]

"Turning to-section 6-C of the Act,
it seens to ~envisage a case where it
i s .the goods which are sold and there is
actual sale of the packing material. The
section provides by legal fiction that
the packing material shall be deened to
have been sold along with the goods. In
ot her words, /although there is no sale

of the packing material, it wll be
deenmed that there is such a sale. In
that event, the section declares, the
tax will be | eviable on such deened sal e

of the packing material —at the rate of
tax applicable to the sale of the goods
t hensel ves. It is difficult to
conpr ehend t he need for such a
provision. It can at best be regarded a
provision by way of clarification of an
exi sting | egal si tuati on. | f the
transaction is one of sale of the goods
only, clearly all that can be taxed in
fact is the sale of the goods, and the
rate to be applied nust be the rate as
in the case of such goods. It may be
that the price of the goods is
det erm ned upon a consideration of
several conponents, including the val ue
of the packing material, but none the
less the price is the price of the
goods. It is not open to anyone to say
that the val ue of the di fferent
conponents which have entered into a
determ nation of the price of the goods
shoul d be analysed and separated, in
order that different rates of tax should
be applied according to the character of
the conponent (for exanple, packing
material). What section 6-C intends to
lay down is that even upon such analysis
the rate of tax to be applied to the
conponent will be the rate applied to
the goods thenselves. And that is for
the sinple reason that it is the price
of the goods al one which constitutes the
transaction between the dealer and the
purchaser. No nmatter what nmay be the
conponent which enters into such price

the parties understand between themt hat
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the purchaser is paying the price of the
goods. Section 6-C nerely clarifies and
explains that the conponents whi ch have
entered into determining the price of
the goods cannot be treated separately
fromthe goods thenselves, and that no
account was in fact taken of the packing
materi al when the transaction t ook
pl ace, and that if such account nust be
taken then the same rate nmust be applied
to the packing material as is applicable
to the goods thenselves. W find it
difficult to accept the contention of
the appellants that a rate applicable to
the packing material in the Schedule
shoul d be applied to the sale of such
packi ng material ina case under section
6-C, when in fact there was no such sale
of packing naterial and it is only by
| egal ~fiction, and for a limted
pur pose, t hat such sal e can be
contenplated. In the circunmstances, no
guestion arises ~of section 6-C being
constitutionally di scrimnatory, and
therefore invalid:" [p. 388]

In Ranganatha Associates v. State of -Karnataka (supra) a

Di vi sion Bench of the Karnataka High Court, after taking

note of the decision of this Court in"Raj Sheel & Os.
Material (or of the container). This is
not an irrelevant principle at all, if
one considers the practical aspect of a
tradi ng transaction. Here, under Section
5(3-D) the Legislature has thought it
fit and convenient to treat the sale of
goods contained in a container ~as an
integrated, single transaction of sale
of the goods; this levy nmakes it sinpler
for the assessee to mai nt ai n hi s
accounts, and convenient for the revenue
to levy and collect the tax; it nakes it
unnecessary to anal yse the conponents of
a particular sale and ent er upon
investigation to find out the real price
(i.e., genuine price) at which the
packing material (or the container) is
purported to have been sol d, and
separate it fromthe conputation of the
turnover regarding the particul ar goods
(which was packed in the packi ng
materials or housed in the container).

Sinplicity of procedure and

conveni ence of the tax collection are
not irrelevant while considering the
validity of a particular [|evy. Section
5(3-D) on the fact of it elevates the
status of the container (or the packing
material) to that of the goods dressed
init. Such a container/packing materia
is di stinct from anot her
cont ai ner/ packi ng material which has not
housed any goods." [pp. 852-53]

The Karnataka H gh Court has also referred to the decision

of this Court in Union of India v. Bonbay Tyre Internationa

Ltd., 1984 (1) SCR 347, and has said
"A seller who sells the bottles only and
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the purchaser who purchases them as
such, are not concerned wth anything
el se, except the nmarketability of the
bottles. But the person who sells |iquor
contained in a bottle, and a person who
purchases such a liquor, is concerned
with the liquor and its marketability;
the paynment of a price for the bottle in
such a situation is part of the bargain
for the sale and purchase of the |iquor
In other words, the sale and purchase of
the bottles, here, is incidental to and
integrated with the sale and purchase of
t he l'iquor. Thi s nakes al | t he
difference and for the purpose of the
levy of sales tax, this distinction
between the two types of- sales which
classify the dealers differently i.e., a
trader who sells or purchases only
bottl es and anot her deal er who sells or
pur chases the bottles, because it
contains the liquor, cannot be held as
an arbitrary classification, bearing no
nexus to the object” of the Act. Such a
classification, also, nakes the |levy and
col l ection sinpler reducing the area of
disputes to | the mnimm it also,
prevents the 'dealers from resorting to
tax evadi ng mechani sati on, while dealing
i n goods which are sold in containers or
in packed condi tion by showi ng
unrealistic prices for the container (or
the packing materials) and the goods, so
as to reduce the sales tax payablein a
given case, i.e., if +the sale of the
goods attracts a hi gher rate of
taxation, then, the dealers( are likely
to sell the goods for a | esser price and
offset the reduction by increasing the
sale price of the container. Section
5(3-D), thus, prevents the dealers from
being tenpted to resort to such a schene
of tax evasion. Taxation operates in the
sphere of realities and a |aw |l evying a
tax normally takes not e of such
realities. A hypothetical equality, is
not the basis of Article 14 of the
Constitution. Wenever, a distinction
exi sts in reality, and such a
distinction has a reasonable nexus wth
the object of the law, the distinction
made by the law cannot be nullified as
viol ative of Article 14 of t he
Constitution; every distinction nmade, is
not an act of di scrimnation; a
reasonabl e distinction is the product of
a sound discretion."

Harish N Salve, the |earned senior counse

for the appellants, has not assailed the

appeari ng
constitutiona
validity of the provisions of Section 5(3-D) of the Act.
has confined his subm ssions to the interpretation of the
sai d provisions. The |earned counsel has submtted that
Ranganat ha Associates v. State of Karnataka (supra) the H gh
Court was in error in departing fromthe |law |aid down by
this Court in Raj Sheel & Os. v. State of Andhra Pradesh
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Os. (supra). Shri Salve has urged that in view of the
decision in Raj Sheel & Os. v. State of Andhra Pradesh &
Os. (supra) in respect of provisions of Section 6-C of the
Andhra Pradesh GCeneral Sales Tax Act, 1957, which are
simlar to the provisions contained in Section 5(3-D) of the
Act, the question as to the liability for sales tax would
depend on the actual ingredients of the contract and
intention of the parties which has to be deternined in each
case.

Shri T.L. Vishwanath Iyer, the |earned senior counse
appearing for the State, has however, supported the decision
of the Karnataka Hi gh Court and has placed reliance on the
decisions of this Court in Conm ssioner of Sales Tax, U P.
v. Raj Bharat Das & Bros.; 1988 Vol. 71 STC 277, and Ranto
Cement Distribution Co. Pvt. Ltd. v. State of Tami| Nadu &
Ors., 1993 Vol. 88 STC 151.

Having carefully consi dered the decision of the
Karnat aka H gh Court in Ranganatha Associates v. State of
Kar nat aka '(supra), ~we are of the viewthat the H gh Court
was in error in-construing the provisions of Section 5(3-D)
to hold that the Ilegislature has thought it fit and
convenient to treat the sale of goods contained in a
container as an integrated, single transaction of sale of
the goods and that ~ it nakes it unnecessary to anal yse the
conponents of a particular sale and enter upon investigation
to find out the real price at which the packing material is
purported to have been sold, and separate it from the
conputati on of the turnover regarding the particular goods
whi ch was packed in ‘the packing materials or housed in the
contai ner. The reasoning of the Karnataka Hi gh Court is
simlar to that of the Andhra Pradesh Hgh Court in Raj
Sheel v. The State of Andhra Pradesh, (1987) 64 STC 398. In
that case the Andhra Pradesh Hi gh Court was dealing with
cases of manufacturers of or dealers .in beer as well as
manuf acturers of or dealers in cenent who had chall enged the
constitutional validity of Section 6-C of the Andhra Pradesh
General Sales Tax Act, 1957 on ‘the ground that it was
violative of Article 14 of « the Constitution. /\Wile
considering the constitutional validity of Section 6-C, the
Andhra Pradesh High Court had examned the nature and
characteristics of the transaction involving the sale of
cenent packed in the materials which are generally used for
packi ng purposes for the sale of these goods in the market
and had observed that in the sale of those goods the
contai ner are necessary concomtants and the transfer of
property in the containers in favour of the purchaser of the
contents is incidental or unavoidable and that such a sale
transaction would be a conposite and integrated sale of the
containers and the contents and one is not divisible from
the other and the transaction is understood by the seller
and the purchaser as the sale of the contents “in those
contai ners. Having regard to the nature of the such
transactions and the goods sold, the Andhra Pradesh Hi gh
Court held that Section 6-C did not bring about any change
inthe legal position and that it was incorporated in-the
Andhra Pradesh General Sales Tax Act to obviate the
possibility of different assessing authorities taking
different views on the rate of tax exigible on the turn over
and relating to packing material. The Andhra Pradesh Hi gh
Court rejected the contention that by virtue of section 6-C
the rate of tax applicable to the containers wll vary
according to the rate applicable to the contents and this
would lead to arbitrariness and discrimnation inasnuch as
the sane kind of containers would be subject to different
rates of tax. The Hi gh Court held that when the content was
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sold with the container, both the dealer as well as the
purchaser treated the transaction as the one involving the
sale of the merchandise (the contents) only and the sale of
the container, if any, would get nmerged in the sale of the
content itself and thus it is always treated as a single
transaction of sale of both the container and the content
and the container whose identity pales into insignificance
isidentified with the content itself and the value of the
container forms part of the consideration paid by the
purchaser and it is one of the conponents of the sale price
like the other conponents such as freight charges, excise
duty, sales tax, etc.

This Court in Raj 'Sheel & Os. v. State of Andhra
Pradesh & Os. (supra),  however, did not approve the said
view of the Andhra Pradesh H gh Court and, while allow ng
the appeal s, observed

"In the appeals before us, we find that

the H gh Court -has proceeded on the

assunption that the transactions are

covered by trade practice and having

regard to the nature of the goods it has

inferred that what is charged is the

price of the bottled beer or of cenent

packed in gunny bags, and reference has

al so been nade tothe excise |law and the

Cenent Control /Oder requiring that the

[iquor or the cenment, as the case may

be, nust be sold in bottles or in gunny

bags respectively. We are constrained to

observe that no attenpt has been nmade by

the tax authorities to - ascertain the

facts of each case and to determ ne what

were the actual ingredients of the

contract and the intention of ~ the

parties. Assunptions have been nade when

what was required was a det ail ed

investigation into the facts. W have

i ndi cat ed earlier t he severa
possibilities which are open in cases of
this kind, and how the ultimate

conclusion can be vitally affected by
the tests to be applied. Because of the
| ack of adequate and clear factua

material, the H gh Court al so was
conpelled to proceed on the basis of
general i sed statenents and br oad
assunptions. W are unable, in the

circunstances, to hold that the cases

can be regarded as disposed of finally.

It is regrettable but the cases nust go

back for proper findings on facts to be

ascertained on fuller investigation."

[ pp. 388-89]

The said observations are equally applicable to the present
case involving construction of Section 5(3-D) of the Act.
The liability for sale tax on the gunny bags used for
packing the cement sold by the appellants has to be
consi dered having regard to the facts of each case after
determ ning what are the ingredients of the contract and the
intention of the parties in accordance with the decision of
this Court in Raj Sheel case (supra).

In Commi ssioner of Sales tax, U P. v. Raj Bharat Das &
Bros. (supra) and Ranto Cenent Distribution Co.Pvt.Ltd. v.
State of Tam|l Nadu & Ors. (supra) there were findings of
fact recorded by the authorities wunder the sale tax
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enactments and the decision was given in the light of the
facts found. The said decisions have, therefore, no bearing
on the matter in issue.

The appeals are, therefore, allowed and the Wit
Petitions filed by the appellants are disposed of with the
direction that the liability of the appellants for sales tax
under Section 5(3-D) on the gunny bags/plastic bags in which
the cenent nanufactured by the appellants is packed for sale
woul d have to be determined after investigation into the
facts and determining what were the ingredients of the
contract and the intention of the parties. The inpugned
order of the High Court dated Decenmber 7, 1990 woul d stand
nodi fied accordingly. But, in the circunstance, there is no
order as to costs.




