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I ndi an Medi cal Council Act, 1956-s. 2 Teaching institution
teachi ng, experience-Meani ng of duty of State Governnent to
consult the Council in cases of ‘doubt-Wen the H gh Court
could call for Cabinet papers or other sensitive materials
for inspection-Wether State should make a reasoned order of
appoi nt nent .

HEADNOTE:
Respondent No. 1, along with two others, was a candidate for
one of the Iwo posts of lecturers in the governnent run

medical colleges in the State. One of the inportant
qualifications prescribed for the post was "t eachi ng
experience in a teaching institution." The r espondent

satisfied the other academ c qualifications prescribed  for
the post. The State Government rejected the contention of
respondent No. 1 that he had acquired the required teaching

experience when he worked ill United Kingdom and  was.
therefore. entitled to be appointed as a lecturer. ~The Hi gh
Court, in a wit petition wunder article 226 of t he
Constitution by respondent No. 1, quashed the  decision of
the Government and directed it to reconsider his case. The
CGovernment exanined the case do novo and again /found
respondent No. 1 to be ineligible for the post. When the

respondent went to the Hgh Court in a second attenpt
i mpugni ng the decisions of the Governnent the Hi gh Court
exam ned the Cabi net papers, and other reports and nothings
of the officers, both technical and adnministrative, -and
guashed the decision of the Governnent. The appellant and
the respondents appealed to this Court.

It was contended on behalf of the State that the "teaching

experience" in a "teaching institution" visualised by the
regul ations nust be in India and not in a foreign country;
that even assuming that the British Medical Institutions

could cone within the purview of the regulations. the post
of Registrar held by respondent No. 1 had not been shown to
carry ’'teaching experience' : that the hospitals and the
Universities where respondent No. 1 worked were not proved
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to be teaching institutions and that the testinobnials
produced by the respondent were not reliable.

Di sm ssing the appeals of the State

HELD : (1)(a) The first respondent’s case for the post has
not been considered fromthe |egal angle. The orders of
appoi ntnent of the appellant in C A 1431 of 1974 were bad
inlaw. The appellants in C. A 1430 of 1974 are directed to
consider de novo the appointnments to the two posts of
| ecturers. Governnent wll be free to consult technica
authorities of its own before reaching a decision. The
first respondent is at liberty to adduce materials to
satisfy the State Governnent on his qualifications (or
ot herwi se). [905G A]

(b) Wile the expressions ' nedical institution, and
approved institutions’  are defined in s-2 of the Medica
Counci | Act 1956, - neither  ’'teaching experience’ nor
"teaching institution’ has been defined in the Act rules or
regul ati ons. [t would be natural to expect any authority
like the State Government to called upon to construe t hese
words urged in - the setting of a nmedical satute. If in
doubt, to consult the Irish prof essi onal aut hority

enjoyi ng statutory status. namely, the Medical Council of
I ndi a. [900E- F]
In the instant case the State Governnent is said to have

taken a policy decision not to consult Medical Council of
I ndi a because on an earlier occasion the Mdical Council had
given a view once but nodified it a little late,. Al t hough

there is nothing on'the record to prove the allegations of
the State, if it were true that national technical bodies
wer e shaky on crucial occasion, they lend thenselves to the
suspi ci on that pressure pays. Wi | e the appoi nti ng
authority is the State Governnment and the responsibility for
final choice vests
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init, it is reasonable to consult bodies or authorities of
high technical |evel when the points in dispute are of
technical nature. [900 G H]

(c) Teaching institutions abroad not being ruled out, it is
right to reckon as conpetent and qualitatively acceptable
those institutions which are |linked with or are recognised
as teachi ng institutions by t he Uni versities and
Organi sations in Schedule Il and Schedul e Il and recogni sed
by the Central Governnent under s.14. Teaching institutions
as such may be too wide if extended all over the globe but
viewed in the perspective of the Indian Medical Council Act,
1956 certainly they cover institutions expressly enbraced by
the provisions of the statute. |If those institutions are
good enough for the inportant purposes of ss. 12, 13 and 14
it is reasonable to infer they are good enough for/  the
teaching experience gained therefrom being reckoned as
satisfactory. [901 G H]

(d) The first respondent rmust nake out t hat the
institutions in which he worked fall wthin the species
i ndi cated above. Prima facie there is no reason to suspect
that the testinonals produced by himare trunmped up. Unless
proved to the contrary they should be taken by a public
authority acting bona fide, at their face value. [902 E]

(e) Fromthe certificates issued by Professors it is clear
that the first respondent who worked as Registrar for three
years did teach. There are six certificates on record which
state that the first respondent had taken part in teaching
work as Registrar. Unless serious circunstances mlitating
agai nst veracity exist fairm nded adninistrators nay, after
expert constitutions, rely on them [902 F-QG

(f) Wile it is difficult to accept the contention that
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"assisting’” or ’'participating is different from 'actua

teaching’ it is not for, the Court to finally pronounce on

it, the natter being essentially a technical one. These

matters have to be decided by the appointing authority.[1903

Bl

(2) It was the duty of the Governnent to be satisfied on
reasonable materials, that (a) the U K hospitals relied on
by the 1st respondent are teaching institutions; (b) the
posts of Registrar in which he worked for three years
i nvol ved teaching functions, the question being |ooked at
fairly, not by semantic hair splitting and quibbling on
words like "participating in teaching;, (el the testinonials
or witten testi nony from any British or I ndi an
Ot hopedi cs. Professor ~will be taken at its face value
except where grave Suspicion taints such docunents, high
pl aced acadenic nen being assunmed to be veracious in the
absence of clear Contrary i ndi cati ons; (d) I ndi an
experience. if ~any, ~of the 1st respondent wll also be
attention, provided it satisfied the dual tests contained in
the regulations. In the instant case the State has nmade
short shrift— of the first respondent by prelimnary
screening. [904 H. 905 A-B]

(3) Wien a wit of certiorari is nmoved the Court has the
power to call for the record, but in cases where mala fides
is not alleged or other special circunstances set out,
sensitive materials in the possession of the Governnent may
not routinely be sent for. The power of the Court is wde
but wll have to be exercised judicially and judiciously
having regard to the totality of _circunmstances, including
the inpropriety of every disgruntled party getting an
opportunity to pry into the file,; of government.  Acts of
public authorities nust ordinarily be-anenable to public
scrutiny and not be hidden in suspicious secrecy. In this
case the High Court need not have 1 ooked into the ' Cabinet
papers and back records. [903 D-E]

(4) Al t hough the State need not al ways make a
reasoned order of appointnment, reasons relevant to the rulLes
nust ani mate the order. Moreover. an obl i gation to
consi der every qualified candidate is inplicit in the’ equa
opportunity right enshrined in Arts. 14 and 16 of the
Constitution. Screening a candi dat e out of consideration
altogether is illegal if the applicant haseligibility

under the regulations and for such a drastic step as refusa
to evaluate conmparatively that is, exclusion fromthe ring
of a conpetitor nanifest ground nust appear on the record.
[904 D E]
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JUDGVENT:

CIVIL APPELLATE JURISDICTION. -Civil Appeal Nos. 1430 and
1431 of 1974.

From t he Judgnent and Order dated the 22nd Novenber, 1973 of
the Patna High Court in CWJ.C Nos. 423 and 430 of 1973.
Jagdi sh  Swarup, Barjeshwar Mallik, Chandreshwar Jha and
Pronmod Swarup for the Appellants and Respondents Nos. 2 and
3 (In CA No. 1430/ 74).

R K. Garg and Pranod Swarup for the Appellants and
Respondent s Nos. 2-4 (In CA No. 1431/74).

B. C. CGhose, S. B. Sanyal and A. K Nag for Respondent No.
1 (In CA No. 1430 and & 1431/74).

The Judgnent of the Court was delivered by

KRI SHNA | YER, J.-W nmay as well begin this judgment with a
prefatory sociological observation. The neaning of two
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conmon expressions ’'teaching experience’ and "t eachi ng
institution" incarnated into a |l egal frame and subjected to
forensic dissection and examination during three years of
litigation nmkes up this bitter contest between a talented
ort hopaedi ¢ surgeon and two like rivals trying to break each
other’s academic bones to gain the post of Lecturer in
Ot hopaedi cs, one in each of two governnment medi cal coll eges
in Bihar. Qur judicial bone-setting operation cannot undo
the social farcture inflicted by this | ong expensive bout in

court. Research and reform of 'he systemis needed if the
therupeutic value of lawis to |last and be not | ost.
The two appeals before us, by special Ieave, unfold a

nusi cal -chair type situation where three candidates ran for
two posts in the government-run Patna and Dharbanga Medica
Col | eges. I nevitably one | ost or, rather, was screened as
ineligible, his British work and experience notwi thstanding,
and, chagrined by his disconfiture, he Dr. Mikherjee
chal l enged the “whole selection by a wit petition on the
short 'and anbitious ground that he was not only qualified
but superior, with his bright British career, to the other
two India-trained hands, Dr. Ramand Dr. Januar, but was
illegally rejected as unqualified.

The nmain issue what arises and was argued before us by he
State’s counsel, supported by Shri Garg for the other
candidates, is that the H gh Court, which allowed the wit
petition, grievously erred in probing inproperly into the
concerned Cabi net. papers and upsetting governnent’s orders
of appoi ntnent, upholding the petitioner’'s eligibility and

directing a reconsideration of the clainms’ of all the
cont ender s on certain_ untenable finding of fact and
i ndefensible interpretation of |aw. Did the petitioner

possess the prescribed qualifications for the post ? If he
did, the High Court was right in directing the appointing
authority to consider his clains; and if did not Governnent

rightly ignored his credentials for the post as an
unqual i fied hand, despite hi s i mpressi ve British
testinonials and good show ng

8 97

ot herw se. Such is the conpass of the dispute which is

basically a technical question but, under our system has to
be deci ded by courts unai ded by expert advi ce.

The case has taken three days of argunment based on three
heavy volunmes of appeal records-nercifully less than the
eight days of hearing in the High Court. The ~col ossa

consunption of forensic tine, investnent ~of considerable
[itigation expense and the diversion of " useful ~ nedica

energy of three young specialists for three years in two
rounds of wit contests are the heavy social price paid by
the comunity for discovering through court-trained in |aw
and not in nedicine, and called upon to adventure into the
nature of actual teaching experience and the “nanmes of
approved | eaching institutions beyond Indian frontiers. The
guestion involved is as to whether the wit petitioner, a
doct or who worked in hospitals in Britain under orthopaedic
pr of essors supposedly’ of great repute, had t eachi ng
experience in a teaching institution good enough under the
I ndian statute and for the Patna College. From A ynpic team
sel ection to orthopaedic expertise the judicial robes are
invited to exercise unpire’'s jurisdiction under our system

Even were Judges angels, should they not fear to tread where
perhaps others may rush in ?

If it equally disturbing that Indian Courts, in contrast
with some ot her nobdern judicial systens, are called upon to
devote considerable time for oral arguments to decide
controversial issues even of a sinple or a short nature.
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Condensed submissions and capsuled briefs, famliar in
certain foreign jurisdictions, and other refornms nmay, per
haps wth nodifications, suit our genius. Here, in the
hi gher Courts, with nild exaggeration, it may be renmarked
that 'Time rolls his ceaseless course’ and not wunoften
"little fishes’. .. . talk like whal es’ . The
superstitious regard for long oral hearing and | ong speaki ng
ordrs as a sacred safeguards of justice nay be counter-
productive of the efficacy of lawin the solution of socia
i ssues, thus dimnishing the ultinmate justness of |ega
justice.

Like in other conplex nodern operations, the processes of
| egal justice cal l foor managenent t echni ques and
net hodol ogi cal reforns, ~anD definition of the range of
operation for success, all of which must be the Public
concern of the Bench and the Bar (and the community) alike,
animated by the -social mission of shortening tinme and

expense and becom ng neani ngful \in securing justice. These
observati ons made en passent, are provoked by ’'-he tricky
neshes of ~the litigation in which the parties here are

caught and the frequent phenonena these tend to be.

The petitioner before the High Court. Dr. Mikherjee, is the
1st respondent in both the atppeals before us while the
State of Bihar, the Health Comm ssioner and the Health
Mnister are the /atppellants in C A 1430 of 1974. The
def eated doctors Dr. 'Ram and Dr. Januar, whose appointnents
have been upset by the H gh Court, are the appellants in the
connect ed appeal No. 1431 of 1974.

The quarrel is over whether the 1st respondent could be
consi dered for appointnment. Certain peripheral contentions
apart, the core of the
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matter is the possession by Dr. Mikherjee of teaching
experience 'as Regiscrar for at least three years in
orthopaedics or allied subjects in a teaching institution’
O her basic qualifications  statutorily laid down he
admtedly has. Prina facie he has worked for three years
under apparently outstanding British orthopaedi c ‘surgeons.
Nevertheless, we are called wupon, in the absence of
statutory definition, to pronounce upon the sufficiency of
this ’'experience vis a vis the relevant regul ati ons.
Commonsense suggests that such techni cal questions should be
j udge- proof except in glaring ea ses, or nmlafide exercise.
In these specialised areas |egal tools may not work but ~ we
are enjoined to decide the legality of Government’s - order
and so we shall. Art. 226 of the Constitution has cone to
be a universe nostrum but judicial robes are not omiscient.
The whole case turns on the precise construction of. the
burred expression ’'teaching experience’ in a ’teaching
institution” occurring in the regulations framed by the
Medi cal Council of India under s. 33 of the Indian- Medica
Council Act, 1956 (hereinafter called the regulations and
the Act, for short, respectively).

The Act has created a statutory body designated the Medical

Council of India, charged with technical and professiona
responsibilities. Section 33 vests power in the Council to
nmake regulations, wth the approval of the Governnent of
India, laying down qualifications required for appointnent

of persons to the teaching and allied posts in nedica
colleges It is comon ground that we are concerned with two
such nedicaf colleges and to two such posts. Under the
rel evant regulation, for a lecturer’s post in orthopedics,
teachi ng experience in a teaching institution is a sine qua
non. "W ignore some proposed change omitting ' (teaching
institution'). But what is 'teaching experience’? Wat is
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a 'teaching institution"? Too sinple to deserve an answer,

one mght be tenpted to think; but too abstruse, when
examined in the forensic crucible, to be disposed of in |ess
than 59 pages by the H gh Court and | ess than several hours
of argument if, this Court. Legal ese makes conplex what
| ooks si npl ex.

Now to the further facts and the |I|egal stances. The
CGover nirent of Bihar took the view, while appoi nti ng
lecturers in Othopaedics, that the first respondent did not
have the necessary teaching experience in a teaching
institution wher eupon he sought refuse in t he Wit
jurisdiction of the High Court and filed CWJ.C. 754 of
1972 contending that he had acquired the required teaching
experience during the tine he worked in the United Kingdom
and was therefore entitled to be appointed |ecturer. The
State net the challenge on many grounds. Inter alia, it
urged that the rule does not recognize teaching experiance
gained ~in a foreign country. Acircular letter issued by
the Deputy Director of Health Services, dated April 14, 1963
was al so cited W agree with the H gh Court (vide para 24 of
its judgnent)  that the said circullar though adopted by
Governmnt on July 13. 1972 had no hearing on the crucia

issue of actual teaching ing experience. The Court,

however, quashed the decision of Governnent and directed it
to reconsider the 'case of the 1st respondent here together
with this of the other two. Governnent exam ned the cases
(le novo in obdience to the direction of the Court but again
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hel d against the 1st respondent’s eligibility. The
aggri eved 1st respondent hurriedto the H gh Court again and
succeeded a second tinmein persuading it to quash the order
and to issue a wit to the State to. consider the claim of

Dr. Mikherjee, the 1st respondent, finding that be did

possess the requisite experience.” In so doing the High
Court called for and exami ned the Cabinet papers and other
reports and notings of the officers, techni cal and

adm nistrative. The frustrated candi dates and the aggrieved

State have filed the two appeal s assailing the judgnent on

the follow ng principle grounds :
(i) That the teaching experience in teaching
institutions visualised by the regulations
must be in India and not abroad. |If this be
valid, the 1st respondent would be
cl ean bow ed, since his qualifications in this
regard were attained in Engl and.
(ii)The post of Registrar filled by Dr.
Mukherjee in England had not been~ shown to
carry anpng its functions teaching, so  that
the I ength of occupancy of that office did not
prove 'teachi ng experience’ even assum ng that
British Medical Institutions could come wthin
the purview of the regul ations.
(iii)ln any view, the hospitals, the the
Uni versities to which they were |inked, where
Dr. Mikherjee worked were not proved to  be
teaching institutions either recogni sed by the
Medi cal Council of India or regarded as such
under the provisions of the British Nationa
Heal th Service Act.
(iv)The testinmonials produced by the 1st
respondent or at |east sone of themwere not
reliable and could not, without-further proof,
be treated as probative of their contents.

A few other argunents were addressed regarding relative

seniorityor length of teaching service and allied nmatters
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which are not germaneto the determination of the issue
before us. Maybe such consideration will be pertinent when
the appointing authority nmakes conparative eval uation anong
the candi dates. The submi ssion by Shri Jagdi sh Swaroop
based on the dichotony in the National Health Service Act,
1946(1) between teaching and non-teaching hospitals has no
substance. It is true that under s. 11 (8) of that Act the
M nister of Health is authorised to designate as a teaching
hospital any hospital or group of hospitals which appears to
him to provide for any uni versity facilities for
undergraduate or post graduate clinical teaching. W have
no material to find out whether hospitals not so designated
do provide facilities for teaching nor the criteria and
purpose guiding the Monister in exercising his power.
Certainly it will be of ‘great help to the 1st respondent to
prove his case that he hospital he worked in was a teching
hospital bad it come under the notification of the Mnister.
The converse does not necessarily follow. W are concerned
with an I'ndian situation and called upon to construe words
whi ch are not defined and therefore bear their natura

900

nmeaning. |In this view we do not proceed to exani ne whether
the hospitals in which the 1st respondent clainms to have
gai ned teachi ng experience belong to the category designated
under s. 11(8) of the British Act.

Section 3 of the /Andian Act makes it 'clear that the
constitution and composition of a high powered Council of
prof essional nmen vested with the responsibility to oversee
the conduct of examnations and ensure m ni mum st andards of
medi cal education is anong the ', objects of the statute. The
Council has vast powers-including the role ,of consultant in
sone vital matters and according recognition of  nedica
qualifications granted by institutions in India (s. 11), in
countries with which there is a scheme of reciprocity (s.
12) and of degrees etc. _granted by certain ot her
institutions (s. 13). These three categories of  medica
institutions are covered by Schedules One to Three of the
Act. Section 14 relates to recognition by the Governnent of
India of nedical qualifications granted by -sonme’  other
countries abroad, after consulting the Council. |nspection
collection of information, granting —and w thdrawi ng of
recognition and the Ilike are also ancillary power s
statutorily conferred on the Council. The regulation by the
Counci | prescribing teaching experience for three Years in a
teaching institutions have statutory status. The provisions
of he Act forma conspectus and illum ne the meaning of the
subsidiary legislation. The Council’s regulation under s.
33 nmust be read in this background.

It may straightway be nmentioned that while the " expressions
nedi cal institution” and 'approved institution’ are  defined
(vide s. 2), neither 'teaching experience’ nor ““teaching
institution” has been defined in ’'the Act, rules or

regul ati ons. Sinple Anglo Saxon, the framers nmust  have
pr esuned, must be capable of easy understanding and
i nterpretation. Nevert hel ess, counsel have argued at

| earned Ilength on the semantics of those words although we
are inclined to take not a pedantic nor artificial view of
the inport of these words but a sinple cormmopn sense idea of
their nmeaning. O course, it would be natural to expect any
authority (like the Bihar Governnent in this case) called
upon to construe these words used in the setting of a
nedi cal statute, if in doubt, to consult t he hi gh
prof essional authority enjoying statutory status, viz., the
Medi cal Council of India. It was faintly suggested at the
bar that the Council had given a view once but nodified it a
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little somewhat |later. We do not find any deviation and are
not disposed to side-track ourselves into such non germane
i ssues. "if it were true that national technical bodies
were shaky on crucial occasions, (although we do not find
anything like that has happened here). they I end thenselves
to the suspicion that pressure pays W are sure they wll
not expose thenselves to this risk. |In the present case the
CGovernment of Bihar is stated to have taken a policy
deci sion not to consult the Medical Council of India. Wile
the appointing authority is the State Governnment and the

responsibility for final choice vests in it. it is
reasonable to consult bodies or authorities of a high
technical level when the points in dispute are of a
techni ca

901

nat ure. To consult another is not to surrender to that

other, but nerely to seek assistance in the careful exercise
of public power.~ Al that we nean to enphasize is that the
plain words we have already referred to, about the neaning
of which the two sides have betted, should be read having
due regard to their normal inport, statutory setting,
pr of essi onal object and i nsi stence on standards.

Shri Jagdi sh Swarup, counsel for the State, took us through
the various provisions of the Act and enphasi sed that by and
| arge the nedical institutions the Act had.in view and over
which the Council had control were Indian and not foreign

and that therefore the 'teaching institutions’ and ’'teaching
experience’ specified in the regulations in ‘question also
must posses |Indian flavour. Patriotism apart, it is
apparent fromthe Act that it has recogni zed nmedical insti-
tutions in Universities without India (vide s. 12 and s. 14)
The question is not therefore so sinple as to be solved by
reference to the Indian map. This country, while rejecting
colonial reverence for British institutions has continued to
accept and respect advances nmade in - medical specialities
abroad, including the United Kingdom and the United & States,
as is reflected in the Act. The India-bound construction is
unt enabl e. Equally extrenme and unsustainable is the
specious plea of Shri Desai that any teaching experience
from any foreign teaching institution is - good enough

| magi ne teachi ng experience, acquired from some
unment i onabl y under - devel oped country which-is new to nodern
nmedi cine being fobbed off on an Indian College Reput ed
institutions noted for their advanced courses of teaching
and training cannot be ignored nerely because they bear a
foreign badge. What we have to look for is to find
guidelines within the franework of the Act for fixing those
foreign medi cal institutions. Such a nexus once,
di scernible mght light up the otherwise illicit expressions
"teachi ng experience’ and 'teaching institutions’. W/  have
therefore to ook, at the outset, for indicators in-the Act
for deciding which foreign teaching institutions may  safely
fall within the scope of regulation. The whole object is to
see that India gets highly qualified nedical teachers -and
this is served neither by narrow swadeshi nor by neo-
colonialism but by setting our sights on the lines of the
statute. | ndeed, t he ar gument t hat the teaching
institutions in India alone can be taken rote of had been
urged and over-ruled in the first round of litigation by the
High Court and the State Government had virtually accepted
that decision when it exam ned the case of Dr. Mikherjee in
accordance with the direction in wit petition CWJ.C  No.
754 of 1972. Teaching institutions abroad not being ruled
out, we consider it right to reckon as conmpetent and
qualitatively acceptable those institutions which are |inked
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with, or are recognised as teaching institutions by the
Universities and organisations in Schedule 11 and Schedul e
1l and recognised by the Central Governnment under s. 14.
Teaching institutions as such may be too wide if extended
all over the globe but viewed in the perspective of the
Indian Medical Council Act, 1956 certainly they cover
institutions expressly enbraced by the provisions of the
statute. If those institutions are good enough for the
i mportant purposes of ss. 12, 13 and 14, it is reasonable to
infer they are good enough for the teaching experience

gai ned therefrom being reckoned as satisfactory. In this
view the problemis whether the institutions
902

referred to in the testinonials of Dr. Mikherjee come within
the above recognised categories. W have also to see
whet her Dr. Mikherjee”s’ service in those institutions as a
Regi strar, even if assuned in his favour, anmount to teaching
experience. We will deal with these two decisive questions
presently.
We agree that bald expressions 'teaching experience’ and
"teaching institutions’ with blurred contours have been at
the’ root of the controversy but, as Denning, L.J., in
Seaford Court Estates Ltd. v. Asher(,’) observed

"When  a defect appears a Judge cannot sinply

fold’ his hands and bl ane the draftsman. He
must set to work on the constructive task of
finding the intention of ~Parlianent.... and

then' he must supplement the witten words so
as/to  give 'forceand life' to the intention
of legislature .... A judge should ask hinself
the question how, if the nmakers of the Act had
thenmsel ves come across this ruck in t he
texture of it, they woul'd have straightened it
out? He nust then do as they woul d have done.
A judge must not alter the material of which
the Act is woven, but he can and should iron
out the creases."
W take the cue fromthese observations in the construction
we. have adopted above.
The I ndian teaching institutions plea having been over-rul ed
earlier, its die-hard persistence this tinme is unfortunate.
Even so, the 1st respondent nust nake —out that hi s
institutions fall wthin the species we have al r eady
i ndi cat ed. Prima facie they do and there is no reason to
suspect that the testinonials produced by him are trunped
up. Unless proved to the contrary they should be taken by a
public authority acting bona fide at their face val ue.
Teaching experience of the requisite period is another
conponent of qualifications. A Registrar, the first
respondent was, for three years. But did he teach during
that term? He did, if we read his certificates issued by
professors |ike Dr. Robert Roaf and Dr. Geoffrey Gshrone
The appellants however have challenged their reliability.
There are 6 certificates now on record and the 1st
respondent is stated to have taken part in teaching work as
Regi strar. You cannot expect to produce those surgeons in
Patna in proof and unless serious circunstances nilitating
agai nst veracity exist fair-m nded admi nistrators may, after
expert consultations, rely on them W are sure GCovernnent

will not depart fromfair play in this case or stand on
prestige on such an issue to stick to their earlier
posi tions.

The State has suggested that sonme clarificatory testinonials
m ght have been procured later fromthe professors abroad.
There is nothing wong in obtaining such testimonials to
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clarify the position and we see no unusual bias in these

testinonials from such out st andi ng Pr of essors of
Ot hopaedics in British Universities.
(1)[1949] (2) AIl. E R 155, 164.
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The simple question is whether a Registrar, Ilike the
petitioner, did or could acquire teaching experience. On

the |language of those docunents there is sone nmargina

doubt, in the sense that he is stated to have participated

or 'assisted’ in teaching. The contention of the other side
natural ly is that ’'assisting or "participating is
different from’ actual teaching’. While we are hesitant to
swal low such a contention it is not for us to finally
pronounce on it, the natter being essentialy a technica

one. Indeed we have restrained ourselves from finally
stating whether the institutions in which Dr. Mikherjee has
wor ked are teaching institutions and whether the Registrar’s
post in which he worked gave him such teaching experience.
These two matters have to be decided by the appointing
authority’ . Courts cannot and do not appoint petitioners to
posts they claimbut |lay down the legal criteria and give
the correct directions, the Executive being the organ of
State to exercise, the power to appoint but in conformty
with the legal directions. The State Governnment being that
authority has to take the ultimte decision

There is sonme force in the grievance of counsel for the
State that the Court should not ordinarily call for Cabinet
papers and start scrutinising the nothings and reports of
t he various officers marely -because a wit petition
chall enging the order has been nade. Wen a wit of
certiorari is nmoved, the Court has the power to-call for the
record, but in case where nala fides is not alleged or other
special circunstances set out, sensitive materials in the
possessi on of governnent may not routinely be sent for. The

power of the Court is wide but-will have to be exercised
judicially and judiciously, having regard to the totality of
ci rcunst ances, i ncl udi ng t he i mpropriety of every

di sgruntled party getting an opportunity to pry /into the
files of government. O course, acts of public -authorities
must ordinarily be anenable to public scrutiny and not be
hi dden in suspicious secrecy. W?, are not satisfied that
the High Court in this, case should necessarily have | ooked
i nto-the Cabinet papers and back records, but the question
has not been argued, except to the extent of nentioning that
the Court was not in order although the State CGovernnent had
produced the docunent on a direction. W leave the natter
at that, for this reason.

VWat do the alleged infirmties add up to? Shri  Jagdi sh
Swaroop rightly stressed that once the right to appoint
bel onged to Governnment the Court could not usurp it” nerely
because it would have chosen a different person as better
qualified or given a finer gloss or different construction
to the regulation on the score of a set fornula that
rel evant circunmstances had been excluded, irrelevant factors
bad i nfluenced and such |like grounds faniliarly invented by
parties to invoke the extraordinary jurisdiction under Art.
226. True, no speaking order need be nade while appointing
a governnent servant. Speaking in plaintitudinous termns
these propositions nay deserve serious reflection. The
Admi ni stration should not be thwarted in the usual course of
maki ng appoi nt nents because some-bow it di spleases judicia
relish or the Court does not agree with its estimate of the
relative worth of the candidates. |Is there violation of a
fundanental right, illegality or akin error of [|aw which
vitiates the appoint-
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nment ? The overlooking of alleged superlative abilities
clainmed by Dr. Miukherjee is not of judicial concern but of
public resentnment and individual injustice, if wongly
di scarded by an appointing authority-in the absence of proof
of bad faith or oblique exercise or other error of law. Nor
is the corrective judicial review but an appeal to other
denocrati c processes which hold sanctions agai nst m sdoi ngs
of any Administration and its nmnions. The Court is not to
eval uate conparatively but to adjudicate on | egal flaws.
Viewed in this perspective, was the Hgh Court right in
issuing a wit ? W are disposed to say 'yes’'. Undoubtedly,
appoi ntnents to posts need not be acconpanied by speaking
orders or reasoned grounds. Then the wheels of Governnent
will slow down to a grinding halt, tardy as it is even
ot herw se. And conmity of constitutional instrunentalities
forbids unfriendlyinterference where jurisdiction does not
clearly exist. ~Ganting this institutional nmodus vivendi
has the Court gone away? No, and we will give our grounds.
Wiile officious interference with every wong governnent
order is-not right, here the 1lst respondent has conpl ai ned
of violation of the regul ations which bind State and citizen
al i ke. Al t hough the State need not al ways make a reasoned
order of appointment, reasons relevant to the rules nust
ani mate the order. Moreover, an obligation to consider every
qualified candidate is inplicit in the ' equal opportunity’
right enshrined in Arts. 14 and 16 ~of the Constitution
Screening a candidate out of consideration ‘altogether is

illegal if the applicant has eligibility under t he
regul ati ons. And for such a drastic step as refusal to
eval uate conparatively, i.e., exclusion fromthe ring of a

conpetitor mani fest grounds nust appear on the record. Such
being the | egal perspective, let us test the present. order
of governnent by those canons.

The explanatory affidavit of the appellant State and the
records fairly produced by it before the Court disclose that
Government has adopted a turbid attitude. Did it disregard
Dr. Mikherjee out of band for want of Indian’ teaching
experience in an Indian teaching institution ? Shri  Jagdi sh
Swaroop’s submission is that such experienceis essential
If so, a violation of the regulation, as interpreted by us,
has been committed. Failing in this the State falls back on
another basis that his foreign experience is not shown to be
froman approved teachi ng hospital, which nmay be clever but
not straightforward. To be cute in Court nmay not correspond
with being correct in adnministration. The 1st  respondent’s
case for the post has not been considered from the |ega
angl e.

It was the duty of Governnent to be satisfied, on reasonable
materials, that (a) the U K hospitals relied on by the 1st
respondent are teaching institutions an explained by us
after a study of the spirit of the statute; (b) the posts of
Regi strar in which he worked for 3 years involved teaching
functions, the question being |ooked at fairly, not by
semantic hair-splitting and quibbling on wor ds i ke
"participating’ in teaching; (c) the testinobnials or witten
testimony from any British (or Indian, for that natter)
Ot hopaedi cs Professor will
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taken at its face value except where grave suspicion. taints
such docunent, high-placed academ ¢ nen being assunmed to be
veraci ous in the absence, of clear contrary indications; (d)
I ndi an experience, if any, of the 1st respondent, wll also
be paid attention, provided it satisfied the dual tests
contained in the regulation. W are satisfied that the
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State has made short shrift of Dr. Mikherjee by prelimnary
screening. The nothings and reports. and vacill ating
opi nions entertai ned by Governnent, at various stages do not
detain us as they are incidental to any administrative
decision and cannot be espied with a suspicious eye by
Court. CGovernmental ways may not In famliar for forensic
processes but for that reason cannot be suspected.

We have already observed that at the first flush the 1st
respondent looks like eligible and highly qualified but
there may be nore than neets the eye. CGovernment  nmay
i nvestigate and be satisfied about the real qualifications.
In the interests of justice and in view of the anbiguous
thinking on this question at admnistrative |levels we regard
it as necessary to give the candidates tine till the end of
January, 1975 to produce evidence of the 1st respondent’s
teachi ng experience in teaching institutions as interpreted
by us. CGovernment will give a fair consideration to the
qualifications and relative worth of all the candi dates.
Lengt h' of 't eaching experience will certainly be a relevant-
not necessarily dom nant-factor. The quality of their expe-
rience, their academic attainnents  and the intellectua
ability to stimulate students in the speciality and the
i nvestigative curiosity likely to be inparted to the al umi -
these weighty considerations will pronote public weal in a
country hungering /for talented doctors. Government’'s sole
concern, we feel confident, will be to Get the npbst capable
in the public interest and in- the hope that this happy w sh
wil | not fail we proceed to -issue the substanti ve
decl arations and directions.

We declare the orders of appointment of the  appellants in
C A No. 1431 of 1974 asbad in law and direct the
appellants in C A 1430 of 1974 to reconsider de novo the

appoi ntnents to the two posts of lecturers. 1In so doing,
the State will act in conformty with the findings and
observati ons made above. The first respondent’s eligibility
on the basis of the relevant regulation will be exam ned

afresh before February 15, 1975, ‘the parties, particularly
the 1st respondent,, being at |liberty to adduce materials to
satisfy the State GCovernnent on his qualifications (or
otherwise) on or before the |ast day of January, 1975.
Government will be free to consult technical authorities  of
its own before reaching a decision. W do not preclude the
right of the Admnistration to arrive at its decision even
earlier, fairly dealing with the situation since the sooner

t he appoint -

11- 346 Sup.Cl/75
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ments are finalised the better. Wile we have, indicated
the br oad appr oach, it is wthin the power and
responsibility of CGovernnent to t ake al | rel evant

consi derations and exclude extraneous matters in making the
final choice for the two posts. W make it clear that there
is no obligation to, make any speaki ng order although ‘there
is nothing, which stands inits Wy in doing so. The
appeals are dismssed, but we express our distress that
three vyears of two rounds of [Ilitigation involving young
speci al i sts have held up the appointnments to nedical college
posts thus hanparing, the process of nedical courses and
adversely affecting student interest socio |egal syndrome
whi ch needs a closer diagnostic procedure. It wil |
therefore, be the duty of the Governnent not to delay the
nmaki ng of fresh appointnments after receipt of such
materials, if any as nay be produced by the candi dates.
Wth these observations, we disniss the appeals with costs
against the State only, and only in favour of Respondent Dr.
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Appeal

di sm ssed.




