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Leave granted.

Three of these appeals have been preferred by the Utar Pradesh Public
Servi ces Conm ssion (hereinafter called as "U.P.P.S.C.") challenging the
judgrments rendered on 3.10.2002 and 11.12.2002 by the Division Bench of the
H gh Court of Allahabad in Cvil Mscellaneous Wit Petitions. The UP.P.S. C
conduct ed vari ous conpetitive exam nations and in these exam nations, the
UP.P.S.C applied a systemof scaling of marks awarded by the exani ners who
val ued the answer papers. The systemof scaling of marks was invoked in the
U P. Cvil Judge (Junior Division) Exam nation held in August 2000, the result of
whi ch was published on 25.1.2001. Sone of the candi dates, ~who could not
secure selection in the exam nation assail ed the exami nati on system adopted by
the UP.P.S.C. mainly on the ground that the introduction of scaling of marks was
arbitrary and illegal. Their plea was accepted by the Division Bench and by
j udgment dated 3.10.2002, the Division Bench 'set aside the nmerit |ist
prepared by the U P.P.S.C. in respect of the Cuwvil Judge (Jr. Division)
Exam nation, 2000 and directed that the nerit list be prepared afresh on the
basi s of actual marks secured by the candi dates w thout applying the formula of
scaling. SLP (Cvil) No. 23723 of 2002 is filed against that decision

Simlarly, UP.P.S.C. held exam nation for the Provincial Cvil Services
(Executive Branch), Miin Exam nation, 2001 and Provincial Cvil Services
(Executive Branch) Prelimnary Exam nation, 2002. In both these exam nations,
UP.P.S.C. applied the systemof scaling. The results of these two exam nations
were al so chall enged on simlar grounds and the Division Bench set aside the
final merit list prepared by the U P.P.S.C. in respect of these two exani nations.
SLP (Civil) No. 207 of 2003 is in respect of Provincial Cvil Services (Executive
Branch) Main Exam nation, 2001 and SLP(Civil) No. 208 of 2003 arises out of the
exam nation of Provincial Cvil Services (Executive Branch), Prelimnary
Exami nati on, 2002.

The remaining two appeals arising out of SLP (C No. 3758 of 2003
and SLP(C) No. 6295 of 2003 have been preferred by candi dates aggrieved by
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the aforesaid judgments of the Hi gh Court.

At first, we shall consider the SLP (Civil) No. 23723 of 2002 in respect of
G vil Judge (Jr. Division) Exanination, 2000. The U P.P.S.C. advertised for
sel ection of 147 posts of Civil Judge (Jr. Division) Exanm nation, 2000. The
exam nation consisted of witten tests and viva voce. Total marks for witten
exam nati ons were 850. 100 marks were assigned for viva voce. The details
are as follows: -

Subj ect s Mar ks
(1) Present day Paper - | 150 marks
(ii) Subst antive Law Paper -1 1| 200 nmarks
(iii) Procedural Law Paper-111 200 marks
(iv) Crimnal & Revenue Law Paper -1V 200 marks
Language | & |
(a) English to Hindi & Vice Versa Paper -V 60 marks
(b) Hndi to Udu &Vice Versa Paper - VI 40 mar ks
Tot al 850 mar ks
4270 candi dat es appeared for the exam nation. For each of the subjects
in the witten exam nation, there were around 14 exam ners and each of them
eval uated about 300 answer sheets, except in | anguage papers. UPPSC

had earlier held sinmilar exam nation for G vil Judge (Jr. Division) for selection of
Judicial Oficers in 1997 and 1999. According to the U P.P.S.C., there was wi de
di sparity in awardi ng marks by the various exanmners in respect of the same

subj ect . The answer sheets were random sed before being given to

exam ners. The randoni sation was done at three stages, nanely, at the stage

of allotment of roll nunbers, allotnent of centre and at the tine of distribution of
answer sheets to the exam ners for evaluation. U P.P.S.C received
representation fromseveral quarters to adopt a scientific method of eval uation of
mar ks awarded by different examiners in respect of comon papers. It was

noticed that the different exam ners adopted different yardsticks to award the
marks to the candi dates. Thus, the candidates were l'eft at the whins of the

exam ners. The gross disparity between two sets of exam ners resulted in
injustice to some of the candidates and therefore a check was required. It was
noticed that the marks awarded by two different sets of examiners required to be
scal ed in accordance with certain universally accepted method. U P.P.S. C
considered the different facets of scaling system and appointed a three-nenber
conmittee to carry out an in-depth study of the scaling system The nmenbers of
this commttee consisted of Professors fromreputed universities. UP.P.S C
consi dered the recomendati ons nmade by the expert conmmittee and on

7.9.1996 accepted the report of the Committee. U P.P.S.C resolved to apply the
formula of scaling and thereafter, it was nade applicable to the PCS Prelininary
Exam nation, 1996 and also in PCS Miin Exam nation held in 1996.

Considering the utility of the scaling system the U P.P.S. C. decided inits
neeting on 13.10.1999 to apply the scaling pattern for all the exam nations
conducted by them In the case of Civil Judge (Jr.-Division) Exani nation, 2000,
the answer sheets were randomised in order to avoid duplicity or any possible

m schief. The marks awarded by each exam ner were considered and scaled in
accordance with the fornmula adopted by the U P.P.S.C. The said fornmula was

based on opi nion of experts on the subject and accordi ngly the result was
published by the U P.P.S.C. The nmerit |ist published by the U P.P.S.C. was
chal | enged by the respondents in SLP (G vil) No. 23723 of 2002 on the ground

that the scaling systemadopted by U P.P.S.C. was confusing, arbitrary and

wi t hout any reasonable basis. It was alleged that arbitrary marks were awarded
to certain candidates in the nane of scaling systemto provide undue favour to
them It was contended that the U P.P.S.C. had not disclosed the guidelines and
criteria adopted in inplenenting the scaling systemand, therefore, it was
arbitrary and unjustified. 1t was also contended that several candi dates had been
awar ded | ess than 40% marks wi t hout any basis whereas several other

candi dat es who had secured |l esser marks in the witten tests were awarded
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nmore than 60% or 70% nar ks.

The Divi sion Bench considered the various contentions raised by the
respondents as well as the U P.P.S.C. and held that the application of scaling
was not justified nor supported by any valid statutory permi ssion. The Division
Bench was of the opinion that where selection was to be nmade on conparative
nerit, the adoption of any such process which had the effect of adding nmarks to
the actual score of the candidate, was destructive of the system whereas the
objective was to select a small nunber of best candi dates on the basis of their
merit out of thousands who had appeared in the exam nation

The Division Bench also held that the U P.P.S.C. had no power under
Rule 51 of the U P.P.S. C (Regul ation of Procedure and Conduct of Busi ness)
Act, 1974 to invoke the scaling system Rule 51 says that the nerit list shall be
prepared after adding the nmarks of interview personality test with the marks
secured by the candidates in the witten examination. The D vision Bench was of
the opinion that the expression 'marks obtained by the candidates in the witten
exam nation’ neant the actual marks awarded by the exam ner

Shri® P. P.~ Rao, |earned Seni or Counsel, appeared on behalf of U P.P.S C
in SLP(GCivil) No. 23723 of 2002 and Shri Rakesh Dwi vedi, Senior Counse
appeared on behalf of t he respondents. Addi ti onal Solicitor CGeneral ,
M. RN Trivedi appeared on behalf of the appellants in SLP(Cvil) No. 207 of
2003 and SLP(Civil) 'No. 208 of 2003.

Shri Rakesh Dwi vedi contended that the system of scaling adopted
by U P.P.S. C with respect to the conpetitive exam nation of G vil Judge,
[Jr. Division] is unconstitutional as it has been enforced w thout any
correspondi ng anendnent in the U/P.  Nyayi k Sewa N yamavali, 1951 [for short
"N yamaval i 1951"] and the examination for selection of Cvil Judge [Jr. Division]
shoul d have been conducted in accordance with the procedure prescribed in
that N yamavali and any deviation therefromwould be illegal. The counse
further contended that any of the provisions contained in the U P. Public Services
Conmi ssi on (Regul ati on of Procedure and Conduct of Business) Act 1974,
which are contrary to the provisions of the N yamavali 1951, cannot be applied
for the selection of Judicial Oficers in the State of Utar Pradesh as the UP
Publ i c Services Conmmission Act, 1974 is not an enactnment made in accordance
with Article 234 of the Constitution of India as there was no consultation with the
State Public Services Comm ssion and. the High Court. |t was further contended
that even if Rule 51 of 1974 Act pernmitted the U P.P.S. C. to adopt scaling of
marks, the sanme should not have been applied in-the case of selection of
Judicial Oficers.

Shri P.P. Rao, |earned Senior Counsel appearing for the U P. Public
Servi ce Comm ssion contended that Article 320 of the Constitution gives anple
power to the Public Service Comm ssion to conduct the selections of candidates
and such power of the Public Service Comm ssion to conduct the exam nations
for appointnent to the services of the Union and States. is not subject to any of
the provisions contained in the Constitution and that it is the constitutional duty of
the State Public Service Commission to conduct such exam nations in a free and
fair manner.

In order to understand the rival contentions raised by the parties in this
case, it is necessary to refer to various provisions in-the Constitution as well as
the two enactnments, nanely, the N yanmavali 1951 and the U.P. Public Services
Conmi ssion (Regul ation of Procedure and Conduct of Business) Act, 1974
whi ch regul ates the conduct and procedure of exani nations.

Article 234 of the Constitution reads as under

"234. Recruitnment of persons other than District Judges to the
judicial service. --- Appointnments of persons other than District
Judges to the judicial service of a State shall be made by the
Governor of the State in accordance with rules made by himin that
behal f after consultation with the State Public Service Comm ssion
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and with the H gh Court exercising jurisdiction in relation to such
State."

In accordance with the above Article of the Constitution, N yamavali 1951

was enacted and in the preanble it is mentioned that in exercise of the power
conferred under Article 234 and the Proviso to Article 309 of the Constitution of
India, the Governor in consultation with the U P. Public Service Comm ssion and
the H gh Court of Judicature at All ahabad, nmakes the rules regulating the
recruitment to posts in, and the condition of service of persons appointed to the
Uttar Pradesh Nyayik Sewa. Part Il of the Niyamavali 1951 deals with the

strength of the service. Part |IIl deals with the procedure for recruitnent to the
service and Rule 6 thereof says that recruitnment to the service shall be made on
the basis of the result of a conpetitive exam nation conducted by the

Conmi ssi on. Rules 10, 11 and 12 of Part IV deal with the eligibility criteria

and acadeni c qualifications. Rul e 15 of Part V deals with the procedure for
recruitment. |t reads as under
"15. Conpetitive examination -- The exam nation may be

conduct ed ‘at such tine and on such dates as may be notified by
the Commi'ssion and shall consist of ---

(a) witten exam nation in such legal and allied subjects,
including procedure, as may be included in the syllabus
prescri bed under Rul'e 18;

(b) an examnation to test the knowedge of the canidates in
H ndi and Urdu; and

(c) an interview to assess the all round student career of the
candi dates and their personality, address and genera

suitability."

Part VI, Rule 19 deals with appointnent, probation and confirnmation.

Rule 19 reads as follows :

"Li st of candi dates approved by the Conm ssion \026 The Comi ssion
shal |l prepare a list of candi dates who have taken exam nation for
recruitnment to the service in order of their proficiency as disclosed
by the aggregate marks finally awarded to each candidate. [If two

or nore candi dates obtain equal marks -in the-aggregate, the

Comm ssion, shall arrange themin order of nerit on the basis of
their general suitability for the service.

Provided that in making their reconmendati on, the Conmi ssion

shal | satisfy thenselves that the candi date has obtai ned such an
aggregate of marks in the witten test that he is qualified by his
ability for appointment to the service."

The U.P. Public Service Comm ssion (Regul ati on of Procedure and

Conduct of Business) Anendnment Act, 1976 was passed by the |egislature of the
State of Uttar Pradesh and it received the assent of the Governor on My 19,
1976. This Act lays down the general guidelines in respect of the procedure and
conduct of business of the U P. Public Service Comm ssion. The various
provisions in this Act deal with the nmethod and manner in which the conpetitive
exam nations are to be conducted. Chapter Il deals with the conposition of the
Conmi ssion and as to how the neetings of the Conmi ssion are to be arranged

and stipulates that the Chairman and in his absence the senior-nost menber
present shall preside over the neetings of the Comni ssion. Rul e 11 of Chapter
Il says that the decisions of the Conm ssion, as far as may be, shall be

unani nous. Chapter IlIl deals with the provisions as to how interview viva voce
is to be conducted. Chapter |1V prescribes as to how the witten exam nations
are to be conducted by the Conm ssion. Rul e 26 says that the Comm ssion

shal | prepare a panel of exanminers for each subject in which the Commi ssion

hol ds exami nations or nmay constitute a Conmttee for the purpose and that
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different conmttees may be constituted for different subjects and the reports of
the Conmittee shall be laid before the Comm ssion for approval. The

Comm ssion may nake such alterations or additions as it may deemfit in the
panel s prepared by the Committee. No officer of the Conmi ssion shall be

pl aced on the panel of exam ners and the panels so prepared and/or approved

by the Comm ssion shall be reviewed by it fromtine to tine. The panel of

exam ners shall be a secret docunent and it shall be kept in safe custody by
the secretary under seal and shall be submitted to a Menber or the Commi ssion

on requisition. Exam ners shall be appointed by the Conm ssion fromthe panels
made in accordance with the rules. Rul e 28 says that the question papers set
by the exam ners shall be placed before the Comi ssion to ensure conformty

with the required standard of exam nation. The conm ssion may noderate the
guestion papers or constitute a committee to performthe work of noderation on
their behal f. Rul e 29 says that the Commi ssion shall conduct exam nation for

the various posts to befilled by conpetitive examination and that the

Conmmi ssion may hol d conbi ned . conpetitive exanminations for selection to

various posts under the purview of the Comi ssion. Rul e 30 provides that the
Conmi ssion shal | “advertise the vacancies for which selections are to be nade

and invite applications fromeligible candi dates. Applications received in
response to advertisenent shall be scrutinized by the office in the manner
prescri bed by the Comi ssion. Rul e 31 says that no candidate shall be

adnmitted to the exam nation unless he has duly applied on the prescribed form
and has deposited the prescribed application/exam nation fee within the
prescribed tinme. The Commi ssion is not enpowered to accept advance

applications fromcandidates on plain piece of paper and no application received
after the last date fixed for receipt of applications shall be accepted. Rul e 32
says that all eligible candidates shall, subject to provisions of the rules, be
adnmitted to the exam nation. Rul e 33 provides that the Conmmi ssion shall fix the
pl ace, date/dates and tine of examination and the centres, with the prior

approval of the Comm ssion. Rul'e 34 says that the Secretary shall prepare a list
of the persons suitable to be appointed as invigilators and shall get the sane
approved by the Commission. Rules 35 to 52 deal with the detailed procedure

as to how the answer books are to be sent to various exani ners and valued by
them Fake roll nunbers shall be allotted to each candidate in each paper

bef ore the answer books are despatched to the exam ners for assessment. Tine
[imt is prescribed for return of the answer sheets after eval uation. The
Secretary shall take steps for tabulation of marks obtai ned by each candi date as
soon as scrutiny of scripts has been done. The Conmi ssion has to nake

random checki ng of the tabulation to ensure the correctness and accuracy of

tabul ation as well as of assessment of answer books. It is’ the responsibility of
the Conmission to ensure correct tabulation of marks and correct restoration of
original roll nunbers of the candi dates. The Comm ssi on shall decide the

nunber of candidates to be called for interview to appear before a board of

boards on any day. On each day after the interviewis over and narks are

awar ded to each candidate, the mark sheet prepared in duplicate shall be placed
in separate seal ed covers and the original will be sent to the Secretary to be kept
under his safe and secret custody.

Rul e 51, which is relevant for the purpose reads as foll ows:

"51. The mark sheets so obtained shall be opened on the |ast day

of interview and i mredi ately thereafter the marks of

interview personality test shall be added to the marks obtained by
the candidates in the witten exam nati on. Thereafter on the basis
of the totals so obtained, the nmerit list shall be prepared and

pl aced before the Commission for final declaration of the result.

Provi ded that the Conmission may, with a view to elimnating
variation in the marks awarded to candi dates at any exam nation or
interview, adopt a method, device or formula which they consider
proper for the purpose.”

The contention of the |earned counsel for the U P. Public Services
Conmi ssion is that the Proviso to Section 51 gives anple power to the
Conmi ssion to adopt a scaling systemto find out the nost suitable candi dates
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for selection and the marks awarded to the candi dates could be varied by

adopting such a system whereas the contention of the respondents’ counsel is

that Rule 19 of Niyamavali 1951 expressly says that the Conmi ssion shal

prepare the list of candidates in the order of their proficiency as disclosed by the
aggregate marks finally awarded and it was argued that the marks finally

awar ded means the rmarks assigned by various exam ners to each of the

candi dates and it does not nmean the nmarks assigned to the candidates after the

scaling systemis applied.

The question, therefore, that arises for consideration is whether the UP

Public Service Comm ssion can adopt the scaling system by invoking the power
conferred under Rule 51 of the 1976 Amendnent Act in view of Rule 19

contained in N yamavali 1951. O course, N yamavali 1951 was nmde by the
Governor in consultation with the U P. Public Services Comm ssion and the

Hi gh Court of Judicature at Allahabad by virtue of the powers conferred by Article
234 of the Constitution. Wereas the provisions of the 1976 Act are genera

gui delines for the U P. Public Services Comm ssion, it is not an enactnent nade

in consultation with the H gh Court. Nevertheless, the provisions of 1976 Act are
applicabl e for the purpose of conducting exam nation for recruitnent of Judicia
Oficers inthe State of Uttar Pradesh. The expression 'aggregate marks' used

in Rule 19 of the N yamavali 1951 can only be construed as the final marks

awarded after the scaling systemis applied. Certainly the Proviso to Rule 51 of
1976 Act gives anmple power to the Conm ssion to adopt any met hod, device or
fornmula to elimnate any variation in the nmarks awarded to the candi dates. The
various provisions/contained in 1974 Act deal with the nethod and nanner in

whi ch the exam nations are to be conducted. - The N yamavali 1951 deals with

only general provisions regulating recruitment to the posts and the conditions
of service. N yamavali 1951 does not deal with the nethod and manner in which

the examni nations are to be conduct ed. Various steps and procedures have to

be adopted in completing the recruitnent for which detailed procedure has been

| ai d down. This procedure is not part of the N yamavali 1951

We do not think that the Proviso to Rule 51 is in any way in conflict with

Rul e 19 of N yamavali 1951. The aggregate nmarks can only be considered to
mean as the total marks finally obtained by the candidate after the conplete

val uation process is over. The dictionary neaning of 'aggregate’ is thus: (i) a
whol e formed by conbining several (disparate elenents; (ii) the total score of a
pl ayer or teamin a fixture conprising nore than one ganme or-round; (iii) fornmed
or calculated by the conbination of many separate units or itens.

The contention of the respondents’ counsel is that N yamavali 1951 is a

conplete Code in itself and the sel ection process shall only be done in
accordance with the provisions contained therein. This plea cannot be accepted
as the Niyamavali 1951 only gives the special rules concerning Subordinate
Judicial Service in the State of Uttar Pradesh whereas the U P. Public Service
Commi ssion (Regul ati on of Procedure & Conduct of Business) Amendment Act,

1976 gives guidelines for any recruitment to be nmade by U P.P.S. C Al these
provisions are applicable to a recruitnent made to Judicial Service also.

Learned counsel for the respondents nade reference to three decisions of

this Court and contended for the position that if the recruitnment is nmade in
contravention of the rules framed under Article 234 of the Constitution, the sane
shal | be voi d. Uresh Chandra Shukla vs. Union of India & Ors. (1985) 3

SCC 721 is a decision concerning the recruitment to the post-of Subordinate
Judges in Del hi Judicial Service. There, a conpetitive exam nation was held

and 27 candidates qualified to be eligible for viva voce test. A list was published
by the High Court and the Full Court approved the list of the 27 qualified

candi dat es. As per the rules, only such candidates would be called for viva
voce who had obtai ned 50 per cent marks in each of the witten papers and 60

per cent in the aggregate, excepting the candi dates bel onging to Schedul ed

Castes and Schedul ed Tribes in whose case the marks prescri bed were 40 per

cent in each of the witten papers and 50 per cent in the aggregate. The
Selection Conmittee called for viva voce only such candi dates who had
qualified witten test as provided in the appendi x. The Selection Committee

noticed that sone of the candi dates who had ot herw se secured very high marks,
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had to be kept out of the zone of consideration for final selection by reason of
their having secured one or two narks bel ow t he aggregate or the qualifying

mar ks prescribed for the particular paper. So the Selection Conmmittee decided
that noderation of two marks in each paper to every candi date shall be done.

In view of the decision of the Selection Committee, instead of 27 candidates, 31
candi dates were called for interview This was chal | enged by sone of the

candi dates and this Court struck down the selection and held that the |ist
prepared by the conmittee after noderation of marks is liable to be struck down.
Addition of any marks by way of nobderation to the marks obtained in any
witten paper or to the aggregate of the marks in order to nmake a candi date
eligible to appear in the viva voce test would indirectly be an anmendnment of

cl ause (6) of the Appendix to the Del hi Judicial Service Rules, 1970 which is of
mandat ory nat ure. Such ' anendrment to the rules can be nmade under Article

234 only by the Lt. Governor after consulting the High Court in that regard.

In the above decision, mninmum marks were prescribed for viva voce.
Apparently, the candi dates who were later included in the list by the selection
comm ttee had not secured the mnimummarks to be qualified for viva voce.

The sel ection-as such was done contrary to the rules of recruitnment. Thi s
deci si on ‘has no application to the case in hand. There is no case that the
sel ection to the posts of ~Civil~ Judge (Jr. Division) was held in contravention of

any of the rules nmade under Article 234 of the Constitution. As regards the
appendi x, the Niyamavali 1951 gives the various subjects and the qualifying

mar ks for each subject. There is no case that these rules have been viol at ed.
As already noticed, rule 19 of the N yamavali 1951 also is in no way violated in
the present sel ection process.

Anot her decision relied upon by the respondents’ counsel is Durgacharan

Msra vs. State of Orissa & O's. (1987) 4 SCC 646. The Orissa Judicia

Service Rules did not prescribe the m nimumaqualifying marks to be secured at
the viva voce test for selection of Minsifs. As per the Rules, the Conmi ssion
shal | add the nmarks of the viva voce test to the marks in the witten exam nation
and then the nmerit list is to be prepared on the basis of the aggregate marks
secured by the candi dates. The list so prepared is to be forwarded to the State
CGover nrrent . The Conmi ssi on had no power to exclude the nanes of any

candi dates fromthe selection |list nmerely because he has secured | ess marks at
the viva voce test. Contrary to these Rules, the Conm ssion prescribed the

m ni mum marks for viva voce test ‘and prepared the merit |ist: This Court held
that the Rul es have been franed under the Proviso to Article 309 read with
Article 234 of the Constitution in consultation with the High Court and the

appoi ntnents of persons to the Judicial Service of the State shall be nade in
accordance with these Rul es and the Conm ssion shall select the candidates in
accordance with these rules and it cannot prescribe additional requirenents
either as to eligibility or as to suitability and the decision of the Conm ssion
prescribing the mnimummarks to be secured at the viva voce test was held to

be illegal and without authority. Thi s decision has no application to the facts of
the present case. In that case, the selection was made against the Rules
franmed by the Governor under Article 309 read with Article 234 of the

Consti tution. Here, no such rul es have been viol ated and as al ready noticed,
there was no violation of Rule 19 of the N yamaval i~ 1951

Ref erence was also nade to the decision of this Court in State of Bihar

& Anr. Vs. Bal Mikund Sah & Ors. (2000) 4 SCC 640. The Bi har State

Legi sl ature passed an enactment providing reservation to the extent of 50 per

cent for Schedul ed Castes, Schedul ed Tribes and OBCs in the Judicial Service.

Thi s enact nent was passed under Article 309 of the Constitution treating the

Judi cial Service as part of the State Service. Maj mudar, J., speaking for the
majority of the Constitution Bench, observed that 'Judicial Service only

ear mar ks the Menbers of that service and their appointnent is to be made under

the rules made wunder Article 309 read with Articles 233 and 234 of the
Constitution and that any scheme of reservation foisted on the Hi gh Court

wi thout consultation with it directly results in truncating its power of playing a vita
role in the recruitment of eligible candidates to fill up the vacancies and hence
such appoi ntrments of reserved posts would remain totally ultra vires of the
schene of the Constitution. This decision also is of no assistance to the
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respondents.

It is inmportant to note that under Article 320 of the Constitution, the Union

and the State Public Service Comm ssion has been conferred with anple power

to conduct exam nations for appointment to the services of the Union and to the
services of the State. O course, the power conferred on the Public Service
Conmi ssion shall not be used arbitrarily. Simlarly, powers of superintendence,
direction and control of the preparation of the electoral rolls, for, and the conduct
of, all elections to Parlianment and to the Legislature of every State have been
vested with the El ecti on Conmi ssion. Wi | e considering the paraneters of the
powers of the Election Commission, this Court in NMohinder Singh GII & Anr.

vs. The Chief Election Comm ssioner, New Delhi & Ors. 1978(2) SCR 272

observed as under:

"Even so, situations may arise which enacted | aw has not provided

for. Legislators are not prophets but pragmatists. So it is that the
Constitution has nade conprehensive provision in Article 324 to
take care of surprise situations. That power itself has to be

exerci sed, not mndlessly nor nala fide, nor arbitrarily nor with

partiality but in keeping with the guidelines of the rule of |aw and not

stultifying the Presidential notification nor existing |egislation

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. Article 324, in our view, operates in areas |eft
unoccupi ed by | egislation andthe words 'superintendence, direction

and control’ as well as ’'conduct of all elections’ are the broadest

terns. Myri ad maybes, too mystic to be precisely presaged, nmay

call for pronpt actionto reach the goal of free and fair election.™

The above observation nade in the context of ‘Article 324 would equally

apply to Article 320 when it comes to the question of power of the Public Service
Conmm ssi on. The question, therefore, to be considered is whether the

UP.P.S.C has exercised its powers arbitrarily and whether adoption of scaling
systemwas with ulterior notives to give undue preference to sone candi dates.

The U.P.P.S.C. inits Special Leave Petition as well as the rejoinder

affidavit filed before us has stated in detail as to how the scaling system was
applied and the circunmstances which necessitated the adoption of such a

f or mul a. At the outset we rnmust say that the scaling system which was adopted
by the UP.P.S.C. was not simlar to the scaling system adopted by the Union
Public Service Comi ssion. The system adopted by U P.S.C. ~was chal |l enged

by certain candidates in a wit petition beforethe H gh Court of Cujarat. The
Di vi sion Bench of the Gujarat Hi gh Court considered the question in detail in
Kam esh Haribhai CGoradia vs. Union of India & Anr.~ (1987) (1) @GR 157 and

hel d that the process of nmbderation was necessary to find out the nmerit of the

candi dates inter se and the narks cannot be awarded till such uniformty is
achieved in the matter of assessment of the performance of the candi dates at the
exam nati on. It, therefore, cannot be said that there is any deviation so that the

Conmi ssi on woul d not have any authority or power to noderate the valuation of
the performance of the candidates at the witten exam nation

In the instant case al so, the challenge of the respondents was that the
system of scaling was unreasonable and arbitrary and thus violative of Articles
14 and 16 of the Constitution.

As already noticed, the Proviso to Rule 51 of the UPPSC (Regulation of
Procedure and Conduct of Business) Anendnent Act, 1976 gives power to the

Commi ssion to elimnate variation in the marks awarded to the candidates and to
adopt any nethod, device or formula considered appropriate for that purpose.

The system of scaling was intended to renove the disparity in evaluation. In
the case of Judicial Service exanination, nmore than four thousand candi dates
appear ed. The answer papers were evaluated by 14 exami ners. Some

exam ners were liberal in awardi ng marks whereas some others were strict in
awar di ng nmarks. The details given along with the Special Leave Petition show

the extent of difference in marks awarded by the exam ners. Table 1 on page 47
in SLP(C) No. 3758 of 2002 shows as follows:

Tabl e-1
Subj ect \ 026 Present day Maxi mum Mar ks \ 026 150
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Exani ner
no.

No. of
Scripts
Exam ned
Mean

mar ks of
t he

exam ner
St andard
devi ati on
of the
mar ks
allotted
M ni mum
mar ks
Maxi mum
mar ks
After
Scal i ng
Mean

mar ks of
the scal ed
score
After
Scal i ng
St andard
Devi ati on
of the
scal ed
score
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35. 07
21. 64
0

105
74.99
15. 00
5
300
52.16
20. 66
0
112
75. 00
15. 03
6
300
53.55
13. 84
7
94
74.97
14. 99
7
300
66. 17
27.15
8
134
75. 00
15.01
8
300
70. 09
13. 65
0
97
75.04
14. 98
9
300
35.94
10. 74
9
77
74.96
14. 99
10
300
81.74
15. 95
25
125
75.02
15.01
11
300
77.45
15. 68
26
125
74.99
15.01
12
300
49. 98
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14. 43
11
92
75. 03
15. 00
13
300
41. 16
17.72
3
99
74. 98
15. 00
14
111
47. 82
24. 25
4
118
74.99
14. 92

There is a vast percentage difference in awardi ng marks between each

set of examiners and this was sought to be mnimsed by applying the scaling
f or mul a. If scaling nethod had not been used, only those candi dat es whose
answer sheets were exam ned by |iberal examners alone would get selected and

t he candi dat es whose answer sheets were exam ned by strict exam ners woul d

be conpl etely excluded, though the standard of their answers nmay be to sone

extent simlar. The scaling system was adopted with a viewto elinm nate the
i nconsi stency in the marki ng standards of the exam ners. The counsel for the
respondents could not denponstrate that the adoption of scaling systemhas in

any way caused injustice to any neritorious candi date. If any candi date had

secured higher marks in the witten exami nation, even by applying the scaling
forrmula, he would still be benefited.

The Division Bench of the H gh Court observed that the process of scaling

was done exam ner-wi se only and the scaling fornmula 'did not take into

consi deration the average of Man of all the candidates in-.one particul ar paper
but took Mean of only that group of candi dates which has been exam ned by one

si ngl e exani ner. The counsel for the U.P.P.S'C. submitted 'that the observation
made by the H gh Court is incorrect. The scaling formul a was adopted to

renove the disparity in the evaluation of 14 exam ners who participated in the
eval uation of answer sheets and the details have al so been furnished as to how
the scaling formul a was adopted and appl i ed. Therefore, we do not think that
the observation of the Division Bench that the Conmi ssion did not take care of
varyi ng standards which may have been applied by di fferent exam ners but has
sought to reduce the variation of the marks awarded by the sane exaniner to

di fferent candi dates whose answer sheets had been exam ned, is correct. The

Di vi sion Bench was of the viewthat as a result of scaling, the marks of the
candi dates who had secured zero marks were enhanced to 18 and this was

illegal and thus affected the sel ection process. This finding is to‘be wunderstood
to nean as to how the scaling systemwas applied. 18 marks were given
notionally to a candi date who secured zero marks so as to indicate the variation
in marks secured by the candidates and to fix the Mean marKks.

In that view of the matter, we do not think that the application of scaling

formula to the examinations in question was either arbitrary or illegal. The

sel ection of the candi dates was done in a better way. Mor eover, this fornula

was adopted by the U P.P.S. C after an expert study and in such matters, the
Court cannot sit in judgnment and interfere with the sane unless it is proved that it
was an arbitrary and unreasonabl e exerci se of power and the selection itself

was done contrary to the rul es. Utimtely, the agency conducting the

exam nation has to consider as to which nethod should be preferred and

adopted having regard to the nmyriad situations that nmay arise before them
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The U . P.P.S.C. has applied the scaling fornula and prepared the nerit

list of various candidates for the three exam nations, nanely, the Provincial G vi
Servi ces (Executive Branch), Min Examnation, 2001; Provincial Cvil Services
(Executive Branch) Prelimnary Exam nation, 2002; and the U P. Cvil Judge

(Jdr. Division) Exam nation.

The Division Bench of the High Court was not justified in interfering with

the nerit list prepared by the Conmi ssion. Therefore, we set aside the

j udgrment of the High Court and direct that the nerit list prepared by the
Commi ssion shall prevail in the case of all the three exaninations referred to
above. The appeal s are accordingly all owed. Parties to bear their own
costs.




