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ACT:

Constitution of /India 1950, Articles 31, 31A 254
Seventh Schedule List Il Entry No. 18 and List 11l Entry No.
41.

Assent of President to | aw sought for specific purpose
- Efficacy of assent - Limted to that purpose and cannot be
ext ended beyond it.

Law made by Parlianment - Law made by State Legislature
I nconsi stency - Wiich law to prevail

State Legislature whet her conpetent to make |aw
relating to agrarian reformin respect of property which by
process of |aw vested in Central CGovernnent or Custodian

Adm ni stration of Evacuee Property Act 1950, Section 8
(2) & Punjab Village Conmmon Lands (Regulation) Act /1953.
Section 3 Central Act and State " Act - Conflict - Whether
exi sts - Evacuee property - Vesting of - Sham at-deh |ands
nature of - Expl ai ned.

HEADNOTE

Prior to the partition of India, the Sham at-deh | ands
in Punjab were owned by the proprietors of the other |ands
inthe village, "Hasab Rasad Khewat" in the sane proportion
in which they owned the other |ands. A person who did not
own any other land in the village could therefore have no
proprietary right or interest in Sham at-deh |ands. There
were some villages in Punjab which were nostly inhabited by
Muslins, with the result that alnost all the lands in those
villages were owned by Muislimproprietors who, as a result
of their proprietary interest in those Lands had a
proportionate undivided’ share in the Shanlat-deh | ands.
They had only an ’undivided share in the Shanl at-deh | ands
because such lands were not liable to be partitioned they
could not be alienated and they were intended to be used and
were in fact used, w thout exception, as undivided property
of the proprietors of the other |ands. Sone of the villages
in Punjab and many in Haryana were inhabited partly by
Musl ins and partly by non-Mislins.
29

After the partition as a result of the unprecedented
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noverment of population, nmost of the Mislins proprietors
mgrated to Pakistan whereas the non-Muslins continued to
live in their villages. Mul ti di nensi onal interlinked
problems of adm nistration of the properties of those who
had left the country and rehabilitation of those that had
poured into the country arose.

The question as to the nmanagenent and the preservation
of the property left by Mislimevacuees led to the passing
of the East Punjab Evacuees (Administration of Property)
Act, 14 of 1947. Section 4 thereof provided that al
interests in the property whether novable or inmmovable of
the evacuees vested in the Custodi an appointed by the State
Government. This Act of the State Legislature, was repeal ed
and replaced by an Act passed by the Parlianent, the
Admi ni stration of Evacuee Property Act, 1950. That Act into
force on April 17, 1950. As a result of this provision the
interest of all evacuees which had vested in the Custodian
appoi nted under the Punjab Act 14 of 1947, canme to be vested
in the Custodian appoi nted under the Central Act of 1950. In
the villages which were whol l'y inhabited by Muslinms and from
whi ch al nost the entire popul ation mgrated to Pakistan, al
the Sham at-deh |ands together wth the other proprietary
| ands were decl ared evacuee property and came to be vested
in the Custodian. I'n the villages which were inhabited both
by Muslins and non-Mislins, the proprietary hol dings of the
Musl i m evacuees vested in the Custodi an and al ong with that
the interest of the proprietors in the Shani at-deh |ands,
such as it was also vested in the Custodi an

In the wit petitions filedin the H gh Court the
controversy was between the right of the G am Panchayats to
the Sham at-deh |ands situated in those villages which fel
within their jurisdiction and, on the other hand, the right
of Rehabilitation Departrment of the Central Government to
allot lands of that description, " to the extent 'of the
evacuee interest therein, to persons who nigrated from
Paki stan to India after the partition of the Country.

The <contention of the Central Governnent ‘and, of
persons to whomits Rehabilitation Departnment has allotted
the Sham at-deh lands on their migration to India, is that
the interest in such lands, of the Miuslins who migrated to
Paki stan is evacuee property which the Central Governnent
has the right to allot under the provisions of the Displaced
Persons (Conpensation and Rehabilitation) Act of 1954. The
contention of the Governnment of
30
Punjab and of the G am Panchayats in Punjab and Haryana is
that, by reason of the provisions of the Punjab Village
Common Lands (Regul ation) Act of 1953, the interest of al
persons whet her Hi ndus, Sikhs or Mislinms, in the Shanlat-deh
| ands stood extinguished and those | ands were placed by the
said Act under the control and power of the respective G am
Panchayat s.

The High Court held that there was repugnancy between
the provisions of the Adm nistrati on of Evacuee Property Act
of 1950 and those of the Punjab Village Common Lands
(Regul ation) Act of 1953.

Al'lowi ng the appeal to this Court,

N

HELD: (By the Court) 1. There is a direct conflict
between section 8(2) of the Administration of Evacuee
Property Act 1950, and Section 3 of the Punjab Village
Conmon Lands (Regulation) Act, 1953 on the question of
vesting of evacuee property. [38 A]

2. The Punjab Act was reserved for the assent of the
President though for the specific and limted purpose of
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Articles 31 and 31-A of the Constitution. That assent can
not avail the State Governnent for the purpose of according

precedence to the law nmde by the Legislature nanely the
Punj ab Act of 1953 over the |law made by the Parlianent
nanely the Central Act of 1950 even within the jurisdiction
of the State. [41 F, 42 F]

Rahman v. Sai ILR 9 Lahore 501 & Ranjit Singh v. State
of Punjab [1965] 1 SCR 82 referred to.

Rattingan’s Digest of Customary Lawin the Punjab -
Chapter X referred to.

(Per Chandrachud C.J., S. Mirtaza Fazal Ai, V.D.
Tul zapur kar and A. Varadarajan, JJ.)

1. (i) A nmere reading of the two sections, Section 3 of
the Punjab Act of 1953 and section 8(2) of the Central Act
of 1950 would show that there is a direct conflict between
the two provisions. Under - s.4 of the East Punjab Evacuees
(Administration of ~ Property) Act 14 of 1947 which canme into
force on Decenmber 13,7 1947 all - interest in the property,
novabl e or i movabl e, of the evacuees vested in the
Cust odi an_appoi nted by the State Governnment. The Central Act
of 1950 repealed by the East Punjab Act 14 of 1947. Under s.
8(2) of the Central Act of 1950 the evacuee
31
property which was vested in the Custodian appointed by the
State Governnent under the repealed Act, was to be deened to
be evacuee property declared as such under the Central Act
and becane vested in the Custodian appointed under the
Central Act. [38 A-B]

(ii) As aresult of s. 3 of the Punjab Act of 1953 the
Cust odi an appointed wunder the Central Act of 1950 was
divested of the Sham at-deh lands, to the extent. of the
interest therein of the Miuslimproprietors who had mi grated
to Pakistan. [38 D

(iii) I'f the Punjab Legislature had not passed the Act
of 1953, the Custodian appointed or deened to be appointed
under the Central Act of 1950 could have dealt with the
interest of the Miuslimevacuees i'n the Sham at-deh /| ands as
evacuee property, though consistently with the I[imtations
whi ch operated wupon that interest. He forfeited that power
because, the Punjab Act of 1953 extinguished the interest of

all persons, whether Hindus, Sikhs or Mislinms, in the
Shaml at-deh | ands and vested all rights, title and interest
in such lands in the respective panchayat s havi ng

jurisdiction over the village. [38 F]

2. Article 254 of the Constitution deals with situations
where there is inconsistency between the |aws made by the
Parliament and the |aws made by the Legislature of a State.
Since the | aw made by the Legislature of the State of Punjab
nanely, s. 3 of the Punjab Act of 1953 is repugnant to the
| aw nade by the Parlianent which the Parlianent was
conpetent to enact nanely s. 8(2) of the Central Act of
1950, the law nmade by the Parlianent nust prevail ‘and the
| aw made by the Punjab Legislature has to be held to be void
to the extent of the repugnancy. The repugnancy is to the
extent that whereas under the Central Act the interest of
the evacuees in all properties including the Shanl at-deh
| ands vests in the Custodian appointed or deened to be
appoi nted under that Act, the Sham at-deh | ands vest in the
Panchayat s under the provisions of the State Act. [39 B-F]

3. The Punjab Act of 1953 was reserved for consideration
of the President and received his assent on Decenber 26,
1953. Prima facie by reason of the assent of the President,
the Punjab Act would prevail in the State of Punjab over the
Act of the Parliament and the Panchayats would be at |iberty
to deal with the Shaml at-deh | ands according to the rel evant
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Rules or Bye-laws governing the matter, including the
evacuee interest therein. The Punjab Act was reserved for
assent of the President though for the specific and linmited
purpose of Articles 31 and

32
31-A of the Constitution. Since the Punjab Act of 1953
extinguished all private interest in Shanlat-deh | ands and

vested those lands in the Village Panchayats and since the
Act was a neasure of agrarian reforns it was reserved for
the consideration of the President. [41 E-F, H 42 Al

In the instant case, the assent of the President is
sought to the law for a specific purpose, the efficacy of
the assent would be linted to that purpose and cannot be
ext ended beyond it. Not only was the President not appraised
inthe instant case that his assent was sought because of
the repugnancy between the State Act and the pre-existing
Central Act on the vesting of- evacuee properties but his
assent was sought for a different specific purpose al
together. [42 D E]
4, Though-the law made by the Parlianent prevails over the
| aw made by the State Legislature  the interest of the
evacuees in the Sham at-deh lands cannot be dealt wth
effectively by the Custodian under the Central Act because
of the peculiar incidents characteristics of such |ands. The
unfortunate result/ is‘that the vesting in the Custodian of
the evacuee interest' in the Sham at-deh lands is nore or
less an enpty formality. It does not help the Custodian to
i mpl ement the provisions of the Central |aw but it excludes
the benign operation of the State Law. [42 H 43 Al
5. Parliament has passed a lawwhich falls under entry No.
41 of the Concurrent List, while the State Legislature has
passed a |aw which falls under Entry No. 18 of the State
List. The |aw passed by the State Legislature ‘being a
nmeasure of agrarian reform is conductive to the welfare of
the community and there is no reason why that |aw should not
have effect in its full anplitude. By this process, the
vill age panchayats wll be ableto neet the needs of the
village comunity and secure its welfare. [43 F]
6. The Punjab Act of 1953 would prevail in the State of
Punj ab over the Central Act of 1950 even in so far as
Shaml at -deh | ands are concerned. [43
7. Under the Central Act of 1950, the Custodian is
entitled to preserve and nanage the interest of the evacuees
in all evacuee properties, which would include the Shamnat-
deh | ands. Under the Punjab Act of 1953, - the Shanl at-deh
l ands vest in the Panchayat which carries the right of
preservation and nanagenment of such |ands. By reason of the
State Act, the Custodi an appointed under the Central Act of
1950 is divested of his Control over the

33
evacuee interest in the Shanlat-deh |ands. The inpact of
this divestnent, is that the Rehabilitation Departnent of

the Central Governnent |oses its power to allot such lands,
to the extent of the evacuee interest therein, to displaced
Persons in order to satisfy their clainms under the Displaced
Persons (Conpensation and Rehabilitation) Act, 1954. Such
properties therefore, cannot from part of the Conpensation
pool. Nor can these properties, to the extent of the surplus
remai ning after allotment to di spl aced per sons, be
transferred by the Central CGovernment to the State
Government, under the ’'Package Deal’ of 1961. Wat vests in
the Custodian is the interest of the evacuee as such
together with all the interests to which it is subject. That
interest cannot be freed fromits incidents nerely because
it cones to be vested in the Custodian as evacuee property.
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The Custodian gets what the evacuee had, quantitatively and
qualitatively. |If the evacuee interest in Shamat was

incapable of alienation and if Shanlat-deh 1ands were
regarded as reserved for the conmon use, the Custodi an woul d
have no right to allot them for the separate or exclusive
use of displaced persons who migrated to India after the
partition of the Country. |If no allotnent could be nmade
under t he Di spl aced Per sons (Conpensati on and
Rehabi litation) Act, 1954 there would be no question of any
surplus and, consequently, no occasion to transfer 'surplus’
land to the State CGovernment. The peculiar incidents of co-
share’s interest in the Sham at-deh [ands, and the severe
[imtations operating upon that interest renders the
provisions of the Central  Act of 1950, virtually innocuous
and inoperative. The Custodi an under that Act woul d have the
husk of the title to the evacuees’ interest in the Shani at-
deh lands as a result of the vesting of that interesting
him but beyond such vesting he would be powerless, in
practice,  to distribute those lands to the displaced
persons. [39 G 40 F]
8. The hal I-mar k of the Shamiat-deh lands is their
indivisibility and inalienability. [40 G

(Per Chi nnappa Reddy, J. concurring)
1. The question in the present case is not whether there
was any conflict between the Central and State Legislations
but whether the legislature of the State could nake a |aw
relating to agrarian reform in respect” of property which
i ncl uded property which by a process of Iaw has becone
vested in the Central Covernnent or the Custodian. [49 H 50
Bl
34
2. When the Parlianent and the State Legi slature, each of
themlegislate in their owmn field with respect to different
subj ects-in this case Evacuee Property and the Shani at-deh
no reason is found to conclude that there was necessarily a
conflict between the two | egislations. [49 H
3. There is no reason to why the State Legislature should
be consi dered i nconpetent to nmake a |law relating to agrarian
reform The Punjab Act of 1953 is indeed a lawrelating to
agrarian reforms even though it affects |ands vested in the
Central CGovernnment or the Custodian. [50 B]
4. The effect of the Administration of —Evacuee Property
Act was not to take away the Character of Shanl at-deh as
Shami | at -deh but only to vest in the Custodian such interest
as the evacuee possessed in the Shaml at-deh. The interest
which the erstwhile evacuees possessed was neither enl arged
nor abridged. The land continued to be Sham | at-deh and it
could be the subject of conpetent State Legislation as
Shami | at-deh. If for the purpose of agrarian reform the
| egislature of the State enacted a law as it was conpetent
to do and consent was accorded by the President under
Article 31-A of the Constitution, there is no justification
for the argunent that there was any conflict between the
Punjab Act and the Central Act. [49 D E]
5. It would be wholly wong to suggest that the zam ndari
becom ng vested in the Custodian on account of the Miuslim
zam ndari (internmediary) nmigrating to Pakistan, raiyati |and
in the village changed its character and the occupancy
rights of the raiyats ceased in the lands, nerely because
the Zam ndar mgrated to Pakistan and the Zam ndar becane
vested in the Custodian. Simlarly lands in an erstwhile
Zam ndari set apart for pasture, as grazing grounds etc. did
not lose their character as such on the nigration of the
Zam ndar to Pakistan. [49 F-Q
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1401(N)
of 1973.

Fromthe Judgnment and Order dated 15.5.1973 of the
Punjab and Haryana High Court in Cvil Wit No. 2657 of
1970.

S.L. Aneja and K L. Taneja for Appellant No. 1.

Hardev Singh and R S. Sodhi for Appellant No. 2.

35

N. C. Tal ukdar, C. V. Subba Rao, R N Poddar and M ss A
Subhashi ni for the Respondent No. 2.

S. Ram Si ngh Bi ndra and Harbans Singh for the Respondent
No. 1.

The foll owi ng Judgnents were delivered

CHANDRACHUD, C.J. Eight wit petitions were filed in
the Hi gh Court of Punjab and Haryana, involving a common
guestion of law as to the alleged repugnancy between the
Admi ni stration of Evacuee Property  Act of 1950 and, the
Punjab Vill age Conmon Lands -~ (Regul ation) Act of 1953
(referred to herein as “the Punjab Act of 1953'). Four, out
of the eight wit petitions, relate to lands situated in the
State of Haryana, while the remaining four relate to | ands
situated in the State of Punjab

The controversy /in the wit petitions 1is between the
right of the Gam Panchayats to the Shanlat-deh |ands
situated in those' villages which fall within their
jurisdiction and, on the other  hand, the right of the
Rehabilitati on Departnent of the Central Governnent to all ot
| ands of that description, to the extent of the evacuee
interest therein, to persons who migrated from Pakistan to
India after the partition of the country. The contention of
the Central CGovernment and, of persons to whom its
Rehabi litati on Departnent has allotted the Sham at-deh | ands
on their mgrationto India, is that the interest, in such
| ands, of the Muslins who mgrated to Pakistan is evacuee
property which the Central Governnment has the right to all ot
under the provisions of the Displaced Persons (Conpensation
and Rehabilitation) Act of 1954. On the other hand, the
contention of the Governnent of Punjab and of “the Gam
Panchayats in Punjab and Haryana is that, by reason of the
provisions of the Punjab Act of 1953, the interest of al
persons, whether Hi ndus, Sikhs or Mislins, in the Shanat-
deh | ands stood extingui shed and those | ands were pl aced by
the said Act under the control and power of the respective
Gram Panchayat .

Prior to the partition of India on August 15, 1947 the
Shami at -deh | ands in Punjab were owned by the proprietors of
the other lands in the Village, "Hasab Rasad Khewat", that
isto say, in the same proportion in which they owned the
other lands. Therefore, a person who did not own any other
land in the village could have no proprietary right or
interest in the Sham at-deh | ands, But, though the interest
of the proprietors of the other lands, in Shan at-deh | ands,
was incidental to their proprietary
36
interest in those other lands, such interest in the Shaml at
was not a nere appendage to their interest in the other
 ands. Qur | earned Brother Chinnappa Reddy, has referred in
his judgnment to a | eadi ng decision of the Lahore H gh Court,
Rehman v. Sai ILR 9 Lahore 501 in which it was held that, if
a proprietor alienated his land, the alienee would not
acquire any interest in the Shamlat by nmere virtue of the
al i enation. That was but consequential to the well-
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established |l egal position in Punjab that the Shanl at-deh
| ands were intended for the comon use of all sharers.

There were sone villages in Punjab which were nostly
inhabited by Mislins, with the result that alnost all the
lands in those villages were owned by Mislim proprietors
who, as a result of their proprietary interest in those
| ands, had a proportionate undivided share in the Shan at -
deh lands. They had only an ’'undivided” share in the
Sham at-deh | ands because such lands were not liable to be
partitioned, they could not be alienated and, they were
intended to be used and were in fact wused, without
exception, as undivided property of the proprietors of the
ot her | ands. Indeed, our |earned Brother has cited a passage
fromRattigan’s 'Digest of the Customary Law in the Punjab’
whi ch shows that Shanml at-deh |ands were treated as reserved
for common village purposes. Sone of the villages in Punjab
and many in Haryana, were inhabited partly by Mislins and
partly ~by non-Mislins. Mst of the Mislim proprietors
mgrated to Pakistan whereas, ~the non-Mislins continued to
[ive in their villages.

The question as to the managenent and preservation of
the property left by Mislimevacuees led to the passing of
the East Punjab Evacuees (Administration of Property) Act,
14 of 1947. That was an Act of the Punjab Legislature,
section 4 of which provided that all interests in the
property whether novable or immovable, of the evacuees
vested in the Custodian appointed by the State Covernnent.
That Act, like sinmilar Acts passed by the other State
Legi sl atures, was repealed and replaced by an Act passed by
the Parliament, viz; the Administration of Evacuee Property
Act, 1950, to which we will “refer as the 'Central Act of
1950'. That Act cane into force on April 17, 1950. Section
8(2) thereof provided that, if any property in the State had
vested imredi ately before the comencenent of the Act as
evacuee property in any Custodi-an under any |aw repealed by
the Act, that property shall, on -the conmrencenment of the
Act, be deened to be evacuee property and shall vest in the
Cust odi an appoi nted for
37
the State wunder the Act. As a result of this provision, the
interest of all evacuees which had vested in the Custodian
under the Punjab Act 14 of 1947, cane to be vested in the
Cust odi an appoi nted wunder the Central Act of 1950. 1n the
villages which were wholly inhabited by Mislins and from
whi ch al nbst the entire population mgrated to Pakistan, al
the Sham at-deh |ands together wth the other proprietary
| ands were decl ared evacuee property and came to be vested
in the Custodian. In the villages which were inhabited both
by Muslins and non-Miuslins the proprietary holdings of the
Musl i m evacuees vested in the Custodian and, along wth
that, the interest of the proprietors in the Sham at-deh
| ands, such as it was, also vested in the Custodian

The point which arises for our consideration and which
has been answered in the affirmative by the Hi gh Court of
Punjab and Haryana is whether, there is any repugnancy
between the provisions of the Central Act of 1950 and those
of the Punjab Act of 1953. (The latter Act has been referred
to by the Hgh Court as the Act of 1954 because, though
passed in 1953, it was nunbered as Act 1 of 1954). Section 3
of the Punjab Act, whichis said to be the focal point of
the repugnancy, reads thus, in so far as rel evant

"3. Vesting of rights in Panchayats end in
non- proprietors:
Not wi t hst andi ng anything to the contrary contai ned
in any other law for the time Dbeing in
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force......... all rights, title and i nterest
what soever in the |and-
(a) which is included in Sham at-deh of any
village, shall, on the appointed date, vest in a
Panchayat having jurisdiction over the village".
Section 8(2) of the Central Act of 1950 reads thus :
"Where, immediately before the commencenent of
this Act, any property in a State had vested as
evacuee property in any person exercising the
powers of Custodian under any |aw repeal ed hereby,
the property shall, on the comencenent of this
Act, be deenmed to be evacuee property decl ared as
such within the neaning of this Act, and shall be
deened to have vested in the Custodi an appointed
or deemed to have been appointed for the State
under this Act and shall continue to so vest."
38
A mere reading of the two sections, nanmely, section 3
of the! Punjab Act ~of 1953 and section 8(2) of the Centra
Act of 1950, would show that there is a direct «conflict
between the two provisions. Under section 4 of the East
Punj ab Evacuees (Administration of Property) Act 14 of 1947,
which cane into force on Decenmber 13, 1947 all interest in
the property, novable or imuovable, of the evacuees vested
in the Custodian appointed by the State Governnment. The
Central Act of 1950 repeal ed the East Punjab Act 14 of 1947.
Under section 8 (2) of the Central Act of 1950, the evacuee
property which was vested in the Custodi an appointed by the
State CGovernnent under the repealed Act, was to be deened to
be evacuee property declared as such under the Central Act
and becane vested in the Custodian appointed under the
Central Act. Thereafter came the Punjab Act of 1953 under
whi ch, "Notwi thstanding anything to the contrary contai ned
in any other law for the time being inforce", all rights,
title and interest whatsoever in the Sham at-deh |ands of
any village, <canme to be vested in the Panchayat having
jurisdiction over the particular village. It is quite clear
that as a result of this provision, the Custodi an appointed
under the Central Act of 1950 was divested of the Shani at-
deh lands, to the extent of the interest therein of the
Muslim proprietors who had mgrated to Pakistan. |f the
Punj ab Legi slature had not passed the Act —of 1953, “the
Cust odi an appointed or deemed to be appointed under the
Central Act of 1950 could have dealt with the interest of
the Muslim evacuees in the Shanml at-deh lands -as evacuee
property, though consistently with the Ilimtations which
operated upon that interest. He forfeited that power
because, the Punjab Act of 1953 extinguished the interests

of all persons, whether Hi ndus, Sikhs or Mislins, -in the
Shami at-deh | ands and vested all rights, title and interest
in such lands in the respective Panchayat s havi ng

jurisdiction over the village. It may be mentioned that the
Punjab Act of 1953 was repealed and replaced by an Act of
1961, bearing a simlar title. That Act defines the Shaniat-
deh | ands in a slightly different manner but, that
difference is inconsequential for resolving the controversy
whi ch arise before us.

Having seen that there is a direct conflict between
section 8(2) of the Central Act of 1950 and section 3 of the
Punjab Act of 1953 on the question of vesting of evacuee
property, the question which arises is as to which of these

two Acts would prevail. That question has to be answered in
the light of the provisions of the Constitution. Entry No.
41 in List IIl (Concurrent List) of the Seventh Schedule to

the Constitution, reads thus :
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39
"Custody, managenent and disposal of property
(including agricultural land) declared by lawto
be evacuee property".
Since the interest of the evacuees in the Sham at-deh | ands
was deenmed to be declared as evacuee property, both the
State Legislature and the Central Legislature had the power
to deal wth that interest by virtue of Entry No. 41.
Article 254 of the Constitution deals with situations where
there is i nconsi stency between the laws nmade by the
Parliament and the |aws made by the Legislature of a State.
Clause (1) of that Article, to the extent that it 1is
rel evant, reads thus :
"(1) If any provision of a law made by the
| egi sl ature of a State is repugnant to any
provision of a law nade by Parlianent which
parliament is conpetent to enact, ....... , then,
subject to the provisions of clause (2), the | aw
nmade by Parlianent, whether passed before or after
the law nmde by the Legislature of such State,
shall prevail ~and ‘the Law made by the
Legi sl ature of* the State shall, to the extent of
the repugnancy, be void.’
Since the |aw made by the Legislature of the State of
Punj ab, nanely, section 3 of the Punjab Act of 1953, s
repugnant to the law nade by the Parlianent which the
Parliament was conpetent to enact, nanely, section 8(2) of
the Central Act of 1950, the | aw made by the Parliament nust
prevail and the | aw made by the Punjab Legislature has to be
held to be void to the extent of the repugnancy. The
repugnancy is to the extent that whereas, under the Centra
Act, the interest of the evacuees in all properties,
including the Shaml at-deh I|ands, vest in the Custodian
appoi nted or deened to be appointed under that Act, the
Sham at -deh | ands vest in the Panchayats under the
provisions of the State Act.

The consequences of this repugnancy are self-evident.
Under the Central Act of 1950, the Custodian is entitled to
preserve and nanage the interests of evacuees in-all evacuee
properties, which would include the Shanl at-deh | ands. Under
the Punjab Act of 1953, the Shanl at-deh |ands vest in the
Panchayats, which carries with it the right of preservation
and managenent of such Lands. In brief, by reasonof the
State Act, the Custodian appointed under the Central Act of
1950 is divested of his control over the evacuee interest in
t he Shani at-deh | ands. The
40
nost significant inpact of this divestment, though sonmewhat
of an academ c nature, is that the Rehabilitation Departnent
of the Central Governnent |oses its power to allot/ such
lands, to the extent of the evacuee interest therein, to
di spl aced persons in order to satisfy their clainms under the
Di spl aced Persons (Conpensation and Rehabilitation)  Act,
1954. Such properties, therefore, cannot form part of the
Conpensation pool. Nor can these properties, to the extent
of the surplus renmaining after allotnent to displaced
persons, be transferred by the Central Governnment to the
State Governnent under the ' Package Deal’ of 1961. W said
that the inpact of repugnancy is somewhat of an academic
nature because, what vests in the Custodian is the interest
of the evacuee such as it is, that is to say, together with
all the incidents to which the evacuee interest was subject.
That interest cannot be freed from its incidents nerely
because it conmes to be vested in the Custodian as evacuee
property. The Custodi an gets what the evacuee had,
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gquantitatively and qualitatively. If the evacuee’'s interest
in Shaml at was incapable of alienation and if Sham at- deh
| ands were regarded as reserved for the common use of the
villagers, the Custodian would have no right to allot them
for the separate or exclusive use of displaced persons who
mgrated to India after the partition of the country. If no
al l ot ment coul d be made by the Custodi an under the Displaced
Persons (Conpensation and Rehabilitation) Act of 1954, there
woul d be no question of any surplus |Iand, consequently, no
occasion to transfer 'surplus’ land to the State CGovernnent
under the Package Deal of 1961. The peculiar incidents of
the co-sharers’ interest in the Sham at-deh |ands and the
severe linmtations operating upon that interest render the
provisions of the Central  Act of 1950 virtually innocuous
and inoperative. The Custodian, under that Act, would have
the husk of the title to the evacuees’ interest in the
Sham at-deh lands as a result of the vesting of that
interest in himbut, beyond such vesting, he would be
powerl ess, in practice, to distribute those lands to the
di spl aced persons. The hall-nark of ‘the Sham at-deh lands is
their indivisibility and “inalienability, [See Rattigan's
Digest’, to which our learned Brother, Chinnappa Reddy, has
made a copi ous reference].

If Article 254(1) stood by itself;, there would have
been no difficulty in holding that, for whatever it is
worth, the Central Act of 1950 prevails over the Punjab Act
of 1953 since, the two Acts which arerelatable to Entry No.
41 of the Concurrent List, are repugnant to each other in
the matter of vesting of the evacuee interest in Sham at-deh
| ands. But, there is another
41
facet of this question wthout considering which, the
guestion of conpeting priorities between the two Acts cannot
be determined. It shall have been noticed that the provision
contained in clause (1) of Article 254 is "subject to the
provisions of clause(2)" of that Article. Cause (2) reads
t hus :

"(2) Where a law made by the Legislature ' of a
State with respect to one of the mtters
enunerated in the Concurrent  List - contains any
provi si on repugnant to the provisions of _an
earlier law made by Parlianment or an existing | aw
with respect to that natter, then, the | aw so made

by the Legislature of such State shall, if it has
been reserved for the consideration of the
President and has received his assent, prevail in
that State :

Provided that nothing in this clause shall prevent
Parlianment from enacting at any tine any law with
respect to the sane natter including a | aw adding
to, anending, varying or repealing the | aw so made

by the Legislature of the State."
The Punjab Act of 1953 was reserved for consideration
of the President and received his assent on Decemnber 26,
1953. Prima facie, by reason of the assent of the President,
the Punjab Act would prevail in the State of Punjab over the
Act of the Parlianment and the Panchayats would be at |iberty
to deal with the Sham at-deh | ands according to the rel evant
Rules or Bye-laws governing the matter, including the
evacuee interest therein. But, there is a conplication of
sone nicety arising out of the fact that the Punjab Act was
reserved for the assent of the President, though for the
specific and |imted purpose of Articles 31 and 31-A of the
Constitution. Article 31, which was deleted by the
Constitution (Forty-fourth Anendrment) Act, 1978 provided for
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conpul sory acquisition of property. Cause (3) of that
Article provided that, no lawreferred to in clause (2),
nmade by the Legislature of a State shall have effect unless
such law, having been reserved for the consideration of the
President, has received his assent. Article 31-A confers
protection upon laws falling wthin clauses (a) to (e) of
that Article, provided that such laws, if nade by a State
Legi sl ature, have received the assent of the President.
Clause (a) of Article 31-A conmprehends laws of agrarian
reform Since the Punjab Act of 1953 extinguished al
private interests in Sham at-deh lands and vested those
lands in the Village Panchayats and since, the Act was a
neasure of agrarian reform it was reserved for the
consi deration of the
42
President. The judgnent of the High Court shows that the
hearing of the wit petitions was adjourned to enable the
State Government- to place nmaterial before the Court show ng
the purpose for which the Punjab Act of 1953 was forwarded
to the President for his assent. The record shows, and it
was not disputed either before us or-in the H gh Court, that
the Act was not reserved for the assent of the President on
the ground that it was repugnant to an earlier Act passed by
the Parliament, nanely, the Central Act. of 1950. In these
circunstances we agree with the H gh Court that the Punjab
Act of 1953 cannot /be said to have been reserved for the
assent of the President within the meaning of clause (2) of
Article 254 of the 'Constitution insofar as its repughancy
with the Central Act of 1950 is concerned. The assent of the
President under Article 254(2) of the Constitution is not a
matter of idle fornmality. The President has, at least, to be
apprised of the reason why his assent is sought if, there is
any special reason for doing so. If the assent is sought and
given in general terms so as to be effective for al
purposes, different considerations nmay legitimtely arise.
But if, as in the instant case, the assent of the President
is sought to the Law for a specific purpose, the efficacy of
the assent would be linted to that purpose and cannot be
ext ended beyond it. Not only was the President not apprised
inthe instant case that his assent was sought because of
the repugnancy between the State Act  and the pre-existing
Central Act on the vesting of evacuee properties but, his
assent was sought for a different, specific _purpose
al together. Therefore, that assent cannot avail the State
CGovernment for the purpose of according precedence to the
| aw made by the State Legislature, namely, the Punjab Act of
1953, over the law mnmade by the Parlianent, even wthin the
jurisdiction of the State.

This situation creates a conundrum The Central ‘Act of
1950 prevails over the Punjab Act of 1953 by virtue of
Article 254 (1) of the Constitution read with Entry No. 41
of the Concurrent List; and, Article 254(2) cannot afford
assistance to reverse that position since the President’s
assent, which was obtained for a specific purpose, cannot be
utilised for according priority to the Punjab Act. Though
the | aw nade by the Parlianent prevails over the | aw nade by
the State Legislature, the interest of the evacuees in the
Sham at-deh | ands cannot be dealt with effectively by the
Cust odi an under the Central Act, because of the peculiar
i ncidents and characteristics of such |ands. The unfortunate
result is that the vesting in the Custodian of the
43
evacuee interest in the Sham at-deh lands is, nore or |ess,
an empty formality. It does not help the Custodian to
i mpl enent the provisions of the Central |aw but, it excludes
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the benign operation of the State | aw.

The |ine of reasoning of our |earned Brother, Chinnappa
Reddy, af fords a satisfactory sol ution to this
constitutional inmpasse, which we adopt w thout reservation
of any kind. The pith and substance of the Punjab Act of
1953 is ’'Land’ which falls under Entry No. 18 of List 11
(State List) of the Seventh Schedule to the Constitution
That Entry reads thus :

"Entry No. 18 - Land, that is to say, rights in or

over land, land tenures including the relation of

| andl ord and tenant, and the collection of rents ;

transfer and alienation of agricultural |and; |and

i nprovenent and agricultural |oans; colonization."
Qur learned Brother has extracted a passage from a decision
of a Constitution Bench of this Court in Ranjit Singh v.
State of Punjab [1965] 1 S.C.R 1982, which took the view
that since, the Punjab Act of 1953 is a nmeasure of agrarian
reformit  would receive the protection of Article 31-A It
may be recalled that the Act had received the assent of the
President . as required by the first proviso to that Article.
The power  of the State Legislature to pass |law on natters
enunerated in the State List is exclusive by reason of the
provision contained in Article 246(3). In a nutshell, the
position is that the Parlianment has passed a |law on a nmatter
which falls under Entry No. 41 of the Concurrent List, while
the State Legislature has passed a |aw which falls under
Entry No. 18 of the State List. The l'aw passed by the State
Legi sl ature being a neasure of agrarian reform is conducive
to the welfare of ‘the comunity and there is no reason why
that aw should not have effect” in its full amplitude. By

this process, the village panchayats will be able to neet
the needs of the village comunity and secure its welfare.
Accordingly, the Punjab Act of 1953 would prevail " in the

State of Punjab over the Central Act of 1950, even in so far
as Sham at-deh | ands are concerned.

In the result, the judgnment of the Hi gh Court is set
aside and this appeal is allowed. There will be no /order as
to costs.

Cvil Appeal Nos. 2044 of 1974 and 1963-65 of 1975
which were heard along wth this -appeal and which involve
the sane points are also allowed, with no order as to costs.
44

Special Leave is granted in Special Leave Petition No.
7984 of 1981. The appeal is allowed, with no order as to
cost s.

Civil Appeal Nos. 2125 of 1978, 470 of 1969, 1832 of
1969, 1088 of 1969, 1726 of 1974 and 1728 of 1974 were
del i nked from the above group of matters as  they involve

guestions relating to the ’'package deal’ of 1961.  Those
matters nmay be listed for hearing at an early date.
CHI NNAPPA REDDY, J. | agree with the conclusion of ny

lord the Chief Justice and | reiterate the proposition that
the assent accorded by the President for the express purpose
of Article 31-Ais not capable of automatic transformation
into assent for the purpose of Article 254(2) of the
Constitution.

In ny view the guestion that real ly requires
determ nation is not one of repugnancy between the Punjab
Act and the Central Act but what is the product of the two
Acts, each operating in its own assigned field? What is the
ef fect of the Punjab Act of 1953 on the Central Act of 19507
Is it a case of Peter robbing Paul ?

In Rattigan’s ' Digest of Customary Law in the Punjab’
in the introduction to Chapter X (Village Comon Land) it is
noted that within the territorial limts of every village
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sone portion of the wuncultivated waste |ands are reserved
"for purposes of comobn pasture, for assenblies of people,
for the tethering of the village cattle, and the possible
extension of the village dwellings’ and that 'Lands so
reserved are jeal ously guarded as the Common property of the
original body of settlers who founded the village or their
descendants, and occasionally also those who assisted the
settlers in clearing the waste and bringing it under
cultivation are recognized as having a share in these
reserved plots’. It was further noticed "Even in villages
whi ch have adopted separate ownership as to the cultivated
area, some such plots are wusually reserved as village
common, and in pattidar villages, it is not unusual to find
certain portions of the waste reserved for the common use of
the proprietors of each patti, and other portions for comron
village purposes. The forner is designated as Shanilat-patti
and the latter Shanlfat-deh". It-was said "As a general rule,
only proprietors of the vil |l age (mal i kan- deh) as
di stingui shed from proprietors  of their own hol dings
(mal i kan ‘makbuza khud) are entitled to share in the Sham at -
deh".
45

VWile it appears to have been laid down that the right
to share in the Vill'age Commpn Land is an incident attaching
to the ownership of agricultural land in the village, and
that ordinarily those persons who hold l'and on which revenue
i s assessed and who are cosharers in the Khewat are entitled
to a share in proportion to the revenue paid by them See
Mal i k Mohammad Sher. Khan v. CGhulam Mhanmmad I.L.R (Xl I1)
Lahore 92 it also appears to be settled |aw in Punjab that
the rights of a proprietor in the Sham lat’ are not a nere
accessory to the land held by him and therefore ’'an
alienation of the latter does not .ipso facto confer any
rights in the forner to the alienee’ (Vide Rahman 'v. Sai
I.L.R (9) Lahore 501, and the cases noted therein). Further
according to Rattigan’s Digest "In the absence of custom
none of the proprietors can do (anything which alters the
condition of the joint property wthout the consent of al

the co-sharers". (Article 225). “Nor can any- individua
proprietor plant or cut trees on the common |and, nor sink a
wel |, nor appropriate houses built for comon purposes
except with such consent” (Article 226). "Nor in the absence
of custom can the wll of the npjority of a wvillage
conmunity prevail against that of the mnority when the

guestion is one as to the disposal of the comon property in
such a way as to preclude all use of it by the owners."
(Article 227). Thus it is seen that Shamilat Deh-or Village
Common Land has certain distinctive and characteristic
features of its own and even a majority of the co-sharers
cannot destroy its character.

In 1947, at the tinme of the partition of India under
the British into Independent India and | ndependent Paki st an,
there was a terrible hol ocaust and an unprecedent ed nmovenent
of population, mllions of H ndus and Si khs moving from West
Punjab to East Punjab and mllions of Mislins noving from
East Punjab and pr esent Haryana to West Punj ab.
Mul tidi mensional, interlinked problens of adm nistration of
the properties of those who had left the country and
rehabilitation of those that had poured into the country
soon arose.

It was noticed by this Court in Indira Sohanlal V.
Custodi an of Evacuee Property, [1955] 2 S.C. R 1117, it was
in order "to neet the unprecedented situation of sudden
m gration of vast sections of population on a |large scale
fromWst Punjab to East Punjab and vice versa, |eaving
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nost  of the properties which they had, novable and
i movabl e, agricultrual and nonagricultural, the concerned
CGovernments had to take wide legislative powers to deal with
the situation, to set up the necessary

46
adm ni strative machinery, and to evolve and give effect to
their policies in regard thereto fromtine totine . It was

further noticed, The earliest of these |egislative nmeasures
so far as we are concerned, was the East Punjab Evacuees
(Administration of Property) Act, 1947 (East Punjab Act XV
of 1947), which came into force on the 12th Decenber, 1947.
This Act was anended by the East Punjab Evacuees,
(Admi nistration of Property) (Anmendnent) O dinance, 1948
(East Punjab ordinance No. 11 of 1948) and |ater by East
Punj ab Evacuees’ (Adninistration of Property) (Arendnent)
Act, 1948, (East Punjab Act XXVI of 1948). The various steps
and administrative  measures taken to settle the displaced
agricultural population who came over from Wst Punjab, on
the hurriedly abandoned | ands ~of the Evacuees from East
Punjab are “to be found described in the Land Resettl enent
Manual by Shri® Tarlok Singh who was then the Director
General of Relief and Rehabilitation. It was |later realised
that the wvarious Provincial Acts enacted by the severa
provinci al |egislatures should be replaced by a Central |aw
and a Central Adnministration, So there was first a Centra
Ordinance (27 of 1949) and then the Administration of
Evacuee Property Act, 1950 which came into force on 17th
April, 1950. The Act provided for~ a Centralised Law and
Centralised Adm nistration and the creation of an office of
Cust odi an Gener al
Under Section 8(2) of the Adm nistration  of Evacuee
Property Act, 1950, all property which had vested in the
Cust odi ans appointed by the State CGovernnents under the
repeal ed State Acts were to be deened to be evacuee property
decl ared as such under Central Act and becane vested in the
Cust odi an appoi nted under the Central Act. Section 8 (2)
whi ch may be usefully extracted is as follows :
Where, imredi ately before the conmmencenent of this
Act, any property in a State had vested as evacuee
property in any person exercising-the powers of
Custodi an under any |law repealed hereby, the
property shall, on the comencenment of this Act,
be deened to be evacuee property declared as such
within the nean in of this Act, and shall  be
deened to have vested in the Custodian appointed
or deemed to have been appointed for the State
under this Act and shall continue to so vest."
The effect of the operation of the Provincial and Centra
Acts relating to Evacuee Property was that Evacuee Property
becane
47
vested in the Custodian but it nmust be noted that what
became vested in the Custodian was that property |eft behind
by the evacuee, no nore and no less. If the evacuee had left
behi nd hi m Khewat |and it becane vested in the Custodian. |f
the evacuee had left behind him the right to a share in
Sham at-deh | ands, that too becane vested in the Custodi an
The vesting, however, did not divest Shanilat-deh | ands of
their character as Sham at- deh |ands and convert theminto
Khewat | and. Shamilat-deh |ands could only continue and did
continue to be Sham | at-deh even after they becane vested in
the Custodi an and the Custodian could only deal with them as
a Shanilat-deh lands in the sane nmanner in which the Mislim
proprietors could have dealt with them had they not nigrated
to Pakistan. That was the position after the Parlianent
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enacted the Admi nistration of Evacuees Property Act, 1950.

At that stage came the Punjab Village Commopn Land
Regul ation Act of 1953 which has been held by this Court to
be legislation ained at agrarian reform It had nothing to
do and it did not purport to have anything to do with the
Admi ni stration of evacuee property. Al Sham | at-deh | ands
whet her they belonged to the proprietary body of villagers
consisting only of non-evacuees or whether they belonged to
the proprietary body of villagers the interests of sone of
whom had become vested in the Custodian under the various
Evacuee Property laws, were dealt with by the Punjab Act
wi t hout distinction. Al Shaml at-deh | ands, notw thstandi ng
anything to the contrary contained in any other law for the
time being in force, becane vested in the village Panchayat.
As we said earlier the Punjab Act was a |aw providing for
agrarian reform and it neither purported to be nor was it a
| aw regul ati ng theadm ni'strati.on of Evacuees Property.

InKanjit Singhv. State of Punjab [1965] | S.C. R 82,
the very ~'question arose whether a |aw providing for the
taki ng away of Shanil at-deh | ands fromthe proprietors and
given over tothe village Panchayat for allotnent to non-
proprietors was a law relating to agrarian reforms and
whet her such a law was protected by Article 31(A). It is
worthwhile to recalling what the Constitution Bench said in
answer to the question posed before then? They expl ai ned the
anplitude of rural devel opment and agrarian reforns in the
fol |l owi ng words

The Hi gh Court was also right in its viewthat the
proposed changes in the Sham | at-deh and abadi - deh
were included in the general schene of planning of
48

rural areas and the productive utilisation of
vacant and waste |ands. ~The -schene of . rura
devel opnent today envisages not only equitable
distribution of land so that there is no \undue
i mbal ance in society resulting in a |andless cl ass
on the one hand and a concentration of land in the
hands of a few on the other, but envisages al so
the raising of econom c. standards and bettering
rural health and social conditions. Provisions for
the assignment of lands to village panchayat for
the wuse of the general comunity, or ~ for
hospital s, schools, manure pits, tanning groups
etc. inure for the benefit of rural population
nmust be considered to be an essential part of the
redi stribution of holdings and open I'ands to which
no objections apparently taken. | f~ agrarian
reforms are to succeed, nmere distribution of |and
to the landless is not enough. There nust /' be a
proper planning of rural econony and conditions
and a body like the village Panchayat -is best
designed to pronote rural welfare than individua
owners of snmall portions of lands. Further, the
vill age Panchayat is an authority for purposes of
Part 11l as was conceded before us and it has the
protection of Article 31-A because of this
character even if the taking over of Shanil at-deh
anmounts to acquisition. In our opinion, the High
Court was right in deciding as it did on this part
of the case.”

"Wth respect to abadi -deh the sane reasoni ng nust
apply. The setting of a body of agricultura
artisans (such as the village carpenter the
village blacksmth, the village tanner, farrier
wheel wight, barber, washer man etc.) is a part of
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rural planning and can be conprehended in a schene
of agrarian reforns. It is a trite saying that
India lives in villages and a scheme to nmake
villages self-sufficient cannot but be regard ed
as part of the larger reforns which consolidation
of hol ding , fixing of ceilings on |ands,
di stribution of surplus lands and utilising of
vacant and waste | ands contenplate. The four Acts,
nanmely, the Consol i dation Act, the Village
Panchayat Act, the Common Lands Regul ati on Act and
the Security of Tenure Act, are a part of a
general schene of reforns and any nodification of
rights such as the present had the
49
protection of = Article 31-A. The High Court was
thus right ~in its conclusion on this part of the
case also."
We have quoted this passage in extenso in order to enphasise
the neaning to be attached to expressions like ’'agrarian
reforns’, 'marketing’, etc. for which various |egislations
have been  nmade Occasionally we notice that sone courts have
a tendency to contine these expressions to strait-jacket
meani ngs, instead of giving a meaning of wide inplications.
So we have ‘the -authoritative pronouncenment of a
Constitution Bench/ of ‘this Court that the Punjab Act which
had been reserved for the assent of the President and which
did have the assent of the President is alawrelating to
agrarian reform and therefore inmmune from challenge, under
Article 31-A, on the ground that ~the law infringed any of
the Fundamental Rights enunerated in that Article. W have
al ready noticed that the effect of the Adm nistration of the
Evacuees Property Act was not to take away the character of
Shami |l at-deh as Shamilat-deh but only to vest in the
Custodi an such interest as the Evacuee possessed in the
Shami | at-deh. The interest which the erstwhile evacuees
possessed in the Shamlat-deh was neither enlarged nor
abridged. The land continued to be Sham | at-deh and /it could
be the subject of conpetent State Legislation as Sham | at-
deh. If for the purposes of agrarian reformthe |egislature
of the State enacted a law as it was conpetent to do, and
consent to which was accorded by the President under Article
31-A of the Constitution, we do not see any justification
for the argunent that there was any conflict between the
Punjab Act and the Central Act. To illustrate, it would be
wholly wong to suggest that on a Zam ndari_becom ng vested
in the Custodi an on account of the "Muslim -Zam ndar
(intermediary) migrating to Pakistan raiyati land in the
village changed its character and the occupancy rights of
the raiyats ceased in the | ands, nerely because the Zam ndar
mgrated to Pakistan and the Zami ndari becane vested in the
Custodian. Simlarly lands in an erstwhile Zanindar set
apart for pasture, as grazing grounds etc. did not |ose
their character as such on the nmigration of the Zam ndar to
Paki stan. When the Parlianent and the State Legislature,
each of themlegislate in their own field with respect to
different subjects in this case Evacuee Property and
Shami | at-deh we do not find any reason to conclude that
there was necessarily a conflict bet ween the t wo
| egi slations. The question in the present case is not
whet her
50
there was any conflict between the Central and the State
Legi sl ations but whether the legislature of the State coul d
nmake a law relating to agrarian reform in respect of
property which included property which by a process of |aw
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had become vested in the Central Governnent or the
Custodi an. W do not see any reason why the State
Legi sl ature should be considered inconpetent to nmake a | aw
relating to agrarian reform if indeed it is a lawrelating
to agrarian reforms as it has been found to be so, in the
present case, even it affects land vested in the Central

Governnment or the Custodian. In this view of the matter, |
agree with the order proposed by ny lord the Chief Justice.
N. V. K. Appeal al | owed.
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