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HEADNOTE:

JUDGVENT:
ORDER
K. VENKATASWAM , J.

Heard | earned counsel for the parties.

The appeal was allowed with costs by our Order dated
27.3.1996 reserving the reasons to be given later. Now the
reasons are given.

The short question that arises for our consideration in
this appeal is whether the respondent is justified in
pursui ng the prosecution agai nst the appellant under section
5(2) read with section 5(1)(e) of the Prevention of
Corruption Act 1947 notwi thstanding the fact™ that” on an
i dentical charge the appellant was exonerated in the
departmental proceedings in the |ight of a report subnmitted
by the Central Vigilance Comm ssion and concurred by the
Uni on Public Service Comm ssion

Short facts are as under

The appellant started his career in a college in the
year 1955 and switched over to TISCOin the year 1959 til
he was sel ected and appointed as Inspector in the Incone Tax
Service in the year 1961. The appellant’s wife was also a
teacher in the Central School at Bokaro Steel Cty. She was
allotted on long | ease a plot at Bokaro in the year 1980 for
a sum of Rs. 20,000/- by the Steel Authority of '@ India
Limted (for short "SAIL"). As per terms and conditions
i nposed by SAIL, shops in the ground floor and residence at
first floor were constructed by the appellant wth his
earnings as well as the earnings of his wfe. The
construction was strictly under the supervision and on the
drawi ngs supplied freely by SAIL township authority.
Subsequently the building was valued by SAIL township
engi neer at Rs.4.75 | akhs.

The appellant in the neanwhile got pronotion and was
functioning as Inconme-tax Oficer A-Ward, Dhanbad from 1981
to 1985. It appears that in the course of discharge of his
duties, he inmpounded the books of accounts of certain
busi ness people who seemed to have conplained to the |oca




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 11

Congress Party MP. who in turn conplained about the
appellant to the Mnister of Finance with a request to
transfer the appellant and to order for a CBI inquiry.
Accordingly, an FIR was lodged on 9.4.1986 and the
appel l ant’ s residence and office were raided on 11.4.86.
However, nothing worth mentioning was found. Utinmately a
charge-sheet was filed on 31.7.89 showi ng the assets of the
appel | ant consi sting of cash, inmmovable property (house) and
jewel lery as foll ows :

i) Building at Bokaro Rs. 7,69, 300. 00
ii) NSCs Rs. 82, 500. 00
iii) Bank bal ance Rs. 1,584.91
iv) Household articles Rs. 1,34, 709.00

Tot al Rs. 9,88,093.91

As against this the estimted savings for the check
period (1973 to March 1986) was arrived at in the sum of Rs.
6, 30,000/ - and on that basis it was alleged that the assets
were disproportionate to the extent of Rs. 3,57,439.00.

The appell'ant aggrieved by the above charge bei ng taken
cogni zance of by the Special Judge challenged the sanme by
noving the Patna High Court under section 482 Cr.P.C. The
Hi gh Court by order dated 3.8*90 allowed the petition and
remtted the matter back to, the Special Judge directing him
to get a prelimnary enquiry conducted by higher authority
of the appellant or do it hinself before taking cognizance
of the matter.

It is the grievance of the appellant that wthout
strictly complying with the remt order of the H gh Court,
the Special Judge took cognizance of the matter and wanted
to proceed further. Aggrieved by that ~the appellant again
noved the Patna High Court under section 482 Cr.P.C for
guashi ng the cogni zance of charge as nentioned above. This
time the Hi gh Court disnmissed the petition holding that the
i ssues raised before it have to be gone into in the fina
proceedi ngs and those cannot be raised at the prelimnary
st age.

The appel | ant aggrieved by the Order of the H gh Court
has filed the above appeal by Special Leave.

It may not be quite out of place just to mention how
the appellant was persecuted, if we nmay use that expression
on the facts of this case

On the basis of the FIR and consequential raid the
appel l ant was placed under suspension on 24.11.86. No
progress was shown nearly for two years which obliged the
appellant to nove the Central Administrative  Tribunal
Cal cutta ("CAT" for short). On 1.6.88 the Tribunal directed
the Government to conplete the investigation wthin three
nonths failing which the fresh consideration. The appel |l ant
again moved the Central Administrative Tribunal, “Patna for
promoti on and other reliefs which in turn directed the
revocation of the order of suspension and also to rel ease
all increments from 1987 onwards and for opening of the
seal ed cover in which the appellant’s pronotion order had
been placed by the Departnent. That order of the CAT was
chal |l enged by the Departnment in this Court and this Court
di smssed the Speci al Leave Petition on 14.10.91
Si mul t aneously the appel lant was given a departnenta
charge-sheet containing identical charges. For nore than two
years no progress was nade by the Departnent as no Inquiry
Oficer was appointed. Again, the appellant was forced to
nove the CAT, Patna for quashing the departnental charge-
sheet. A direction was given by the CAT, Patna on 22.2.1993
to conplete the departnental enquiry by 15.5.1995. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 11

departnental enquiry was conducted by Central Vigilance
Conmi ssion and the Central Vigilance Conmission after a
detailed enquiry submtted a report exonerating t he
appel l ant of all the charges. The Departnment forwarded the
report of the Central Vigilance Conm ssion for the opinion
of the Union Public Service Commssion. By a |long report,
the Union Public Service Commission concurred wth the
concl usion of exonerating the appellant of all the charges.
Accepting the report of the Union Public Service Conm ssion

the President order of suspension would automatically stand
revoked. Since the CBI did not conplete the investigation as
directed by CAT, the suspension stood automatically revoked.
Thereafter the CBlI got the appellant’s house inspected by a
teamof three C.P.WD. engineers on 27.9.88 on which date
the appellant and his fam |y nenbers were away and the house
was |ocked. The appellant was forced to nove Centra

Admi ni strative Tribunal,~ Patna for getting his pronotiona

order and.in that course the Tribunal passed sone strictures
against the authorities. At last the CBlI filed a charge-
sheet on  31.7.89 and the nain basis for this charge-sheet
was the wvaluation of the appellant’s house at Bokaro which
the CBI fixed at Rs. 7,69,300.00 as against the earlier
val uation by the Incone-tax Departnent at Rs. 4.67 | akhs.

W may also nention that the only ground on which the
argunents were addressed both by the | earned counsel for the
appel lant and the learned Sr. counsel = for the respondent
centered round the valuation fixed by the CBI to the
appel l ant’ s house at Bokaro.

Soon after the Special Judge took cognizance of the
charge, the appellant was again placed under suspension on
31.5.90. As nentioned above by order dated 3.8.90 H gh Court
of Patna quashed the cognizance taken by the Special Judge
and renitted the matter for fresh consideration. The
appel l ant again noved the Central Adm nistrative Tribunal
Patna for promotion and other reliefs which in turn directed
the revocation of the order of suspension and also to
rel ease all increnents from 1987 ‘onwards and for opening of
the sealed cover in which the ‘appellant’s pronotion order
had been placed by the Departnent. That order of the CAT was
chal l enged by the Departnment in this  Court and this Court
di sm ssed the Speci al Leave Petition on 14.10.91
Si mul t aneously the appel l ant was given a departnenta
char ge-sheet containing identical charges. For nore than two
years no progress was nade by the Departnent as no Inquiry
Oficer was appointed. Again, the appellant was forced to
nove the CAT, Patna for quashing the departnental charge-
sheet. A direction was given by the CAT, Patna on 22.2.1993
to conplete the departnental enquiry by 15.5.1995. The
departnental enquiry was conducted by Central Vigilance
Conmi ssion and the Central Vigilance Conmi ssion after a
detailed enquiry submtted a report exonerating t he
appel l ant of all the charges. The Departnment forwarded the
report of the Central Vigilance Conm ssion for the opinion
of the Union Public Service Commission. By a |long report,
the Union Public Service Commission concurred wth the
concl usion of exonerating the appellant of all the charges.
Accepting the report of the Union Public Service Conm ssion
the President passed the final orders in favour of the
appellant. In spite of that we are inforned that the
appel  ant has not got the full retrial benefits.

Now reverting to the nerits of the case it is the
contention of the learned counsel for the appellant that in
vi ew of the clear reports of the Central Vigilance
Conmm ssion and the Union Publ i c Servi ce Commi ssi on
concer ni ng i denti cal depart ment al char ge, there is
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absolutely nothing for the prosecution to proceed further
He also submitted that notw thstanding the direction of the
Hi gh Court to the Special Judge to hold a prelimnary
enquiry before taking cognizance of the charge sheet either
by hinself or through higher authorities of the appellant,
the | earned Special Judge has taken cognizance once again
wi thout holding any prelimnary enquiry. Therefore, the
order of the Special Judge taking cogni zance of the charge-
sheet confirmed by the High Court cannot be sustained. On
this point he placed reliance on a judgnent of this Court in
the case of P.Siraiuddin vs. State of Mdras [1970 (3)
S.C R 931]. According to M. Prashant Bhushan the result of
departnental enquiry nust be taken as prelinnary enquiry
and in view of the exoneration order, further proceedings in
crimnal charge should be dropped. It 1is the further
submi ssion of the | earned counsel, for the appellant that
the very sane engi neers who have given the report earlier to
the I ncone-tax Department now at the instance of the CBI
presunably on - pressure, have given different valuation and
here again there are over-witings and alterations in
several places. According to the | earned counsel the Centra
Vi gil ance Conmission has dealt wth this aspect in its
report elaborately and ultimtely came to a concl usion that
the subsequent val uation reports on  which CBlI placed
reliance are of doubtful nature. The sanme view was taken by
the Union Public Service Conm ssion. ‘Even otherw se the
val ue given as basis for the charge-sheet is not the val ue
given in the report subsequently given by the val uers.

M. Ml hotra, '|earned Senior Counsel appearing for the
respondent, contended that both the | earned Special Judge
and the | earned Single Judge of the Hi gh Court have not shut
out the appellant from establishing his case in the fina
hearing and the points now raised can very well be
established by giving evidence at the appropriate tine and
there is no case made out for-quashing the charge itself.
According to the |earned counsel notw thstanding the
findi ngs rendered under the departnental enquiry, the CBI is
entitled to proceed on the basis of the material ‘avail able
and the nere allegation that the reports regardi ng the val ue
of the building was of doubtful nature will~ not take the
pl ace of proof and that has to be gone into and established
inthe final hearing after taking evidence of the concerned
val uers. He, therefore, supported the orders of the learned
Speci al Judge and the | earned Single Judge of the Hi gh Court

At the outset we may point out that the | earned counse
for the respondent could not but accept the position that
the standard of proof required to establish theguilt in a
crimnal case is far higher than the standard of proof
required to establish the guilt in the departnenta
proceedi ngs. He also accepted that in the present case, the
charge in the departnmental proceedings and in the crinina
proceedings is one and the sane. He did not dispute the
findings rendered in the departnmental proceedings and the
ultimate result of it. On these premises, if we proceed
further then there is no difficulty in accepting the case of
the appellant. For if the charge which is identical could
not be established in a departnental proceedings and in view
of the admitted discrepancies in the reports submtted by
the valuers one wonders what is there further to proceed
against the appellant in crimnal proceedings. In this
context, we can usefully extract certain relevant portions
fromthe report of the Central Vigilance Commi ssion on this
aspect.

"Neither the prosecution nor the

def ence has produced the author of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 11

various reports to confirm the
val uati on. The docunents cited in
the list of docunments is a report
signed by two engineers nanely
S/sh. S.N.Jha and D.N  Mikherjee
whereas the docunent brought on
record (Ex. S-20) has been signed
by three engineers. There is also
difference in the estinmated value
of the property in the statenent of
i mputation and the report. The
docunent at Ex.S-20 has been signed
by three engi neers and the property
has been valued at ' Rs. 4,85, 000/-
for the ground fl oor and Rs.
2,55,600/- for the second floor. A
t ot al of this cones to
Rs.7,40,900/- which i s totally
different from the figure of Rs.
7,69, 800/ -i ndi cat ed in t he
statenment of inputation. -None  of
the engineers who prepared the
val uation report -~ though cited as
prosecution wi t nesses appear ed
during the course of enquiry. This
supports the defence argunment that
the authenticity of this docunent
isin serious doubts. It is a fact
that the I ncone Tax Authorities got
this property evaluated by S/ Sh.S
N. Jha and Vasudev and as per this
report at pages 50 to 63 they
estimated the property at Rs.
4,57,600/- including the cost of
land Rs. 1,82,000/- for ground and
manezai ne fl oor plus Rs. 2,55, 600/-
for first floor and Rs. 20, 000/-
for cost of land). Thus both the
engi neers who pr epar ed t he
valuation report for income  tax
pur poses al so prepared the report
for the CBl  and there is no
i ndication in the subsequent report
as to why there is a difference in
the val ue of the property. A
perusal of t hese t wo reports
reveals that there is difference in
the specification of the work. The
val uation report prepared by Sh

S.N. Jha for ground floor for incone
tax purposes clearly states that

the structure was havi ng "RCC
Pillars at places, brick work in
cenent nortar, RCClintal, 60 cm

walls, 9 inch floor neight, 17.6,
8.00, 8.00 inch" but in the report
for CBI which was al so prepared by
himthe descriptionis "RCC franed
structure open warandah on three
si des in the ground fl oor

Simlarly, for the first floor it
is witten in the report as "partly
franed structure and partly |oad
being walls, floor heights 3.20 nm
Further Sh. S.N Jha on page 54 of
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Ex. DL had adopted a rate of Rs.
290 per sq. mr for ground fl oor
and adding for extra height he had
estimated ground floor including
nmezai ne floor at Rs.2,02,600/-. But
for the report at Ex.S-20 the rate
has been raised to 365 per sqg.ntr
There is no explanation for this
i ncrease of rate by Rs. 75 per ntr
It is also observed that for the
updating of the cost of index 5-%
was added to the rate of Rs. 290/
as per page 55 of Ex. D1 by Sh
S.N. Jha but this has been raised
to 97% as an esclanation to the
cost of index in Ex.S-20 wthout
expl aining or - giving the reasons
therefore. It 1is surprising that
sane set -~ of engi neers have adopted
di fflerent standard for ~ evaluating
the sane property ~at different
occasi ons. Cbviously, either of the
report is falseand it was for the
prosecution to suitably explain it.
In the absence of it the only
inference to be drawn is that
report at Ex-S-20 is not authentic.
Since the same set of engineers
have done the evaluation earlier
and if subsequently they felt that
there was sonme error _in the earlier
report, they should have expl ai ned
detailed reasons either in the
report itself or during the course
of enquiry. Therefore, Ex.S-20 s
not reliable.

20. Moreover a perusal of EX. S 20
reveal s that Sh. Vasudev, Executive
Engi neer has recorded a note as
follows :

"Hence the valuation of Sh.
S.N. Jha was never superceded by any
other estimates. As is confirmed
from the records, his estimted
figures were only accounted for by
the 1 TO Bokar o".

Thus according to Sh. Vadusev,
who was the senior-nost anong the
three CPWD engi neers who prepared
Ex. S-20, the valuation of ground
floor remains at Rs.1,82,600/- plus
Rs. 20, 000/- for the cost of |and.
The first floor as per Ex.S-20 was
estimated at Rs. 2,55,600/- and a
total of all this comes to Rs.
4,57,600/- which is very nearer to
the declaration of actuals to the
income tax authority and also the
estimated cost by the Bokaro Stee
Township Engineer and the Govt.
approved val uer.

21. It is clear from the above
di scussi ons t hat t hough t he
docunent cited in Annexure IIl is a
joint report of two engi neers what




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 11

has been brought on record is a
docunent signed by three engineers
the sanme set of engineers eval uated
t he property for i ncome t ax
pur poses and there is a vast

difference in the specifications
and the rates adopt ed for

calculating the cost in Ex.S 20
have been increased w thout any
expl anati on and none of t hese
engi neers were produced during the
course of enquiry to clarify the
position. Hence the authenticity of

Ex. S-20 is doubtful as clained by
t he defence.

22. It needs to be nentioned that

the report at Ex.S-20 has eval uated
the ground floor at Rs. 4,85, 300/-

and a note to the effect ' that 10%
shoul d be al | oned for sel f

supervi si-on and proocur enent of

materi al has al so been recorded at

the end. On this basis the net

val ue of ground floor comes to Rs.

4, 36, 810/ - (Rs: 4, 85, 344 -

Rs. 48,534). The first floor has
been evaluated at Rs. 2,55, 600/-

after allowing 'the allowance for

self supervision and a total of

both itens woul d_ come to Rs.

6, 62,410/ -. Thus, —even the report

at ex. S-20 does not support the
prosecution case that as per _the
report of CPWD  Engi neers the

property is val ued at Rs.
7,69, 800/ -. As the property
assessed by the i ncone t ax

authority for Rs. 4.67 |akhs and

even the valuation given by the

Bokaro Steel Townshi p Engi neer and

the Govt. approved valuer are very

near er to this figure, the

reasonabl e value of this property

could only be taken as 4.75 | akhs

assessed by the Bokaro Township

Engi neer on detail ed estimate

basis."

It may not be out of place to extract a portion from
the order exonerating the appellant fromthe charge franed
in the departnental proeedings. It reads as follows =

"The Comm ssi on after carefu

consi deration of the facts and

records of the case, have advised

that the savings of the applicant,

Shri P.S. Rajya, were nore than the

assets acquired by him and,

t herefore, t he char ge of

acqui sition of assets

di sproprotionate to i ncome does not

stand proved. A copy of the advice

of the Comm ssioner is enclosed.

The Conmi ssion have also advised

that the ends of justice would be

met by exonerating the charged

Oficer, Shri P.S. Rajya.
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The President has given carefu

consideration to the facts and

records of the case and advice of

the UPSC. The President has conme to

the conclusion that the advice of

the UPSC be acepted. It is,

therefore, held that the Articles

of charge framed against Shri Rajya

has not been proved. The President

is, therefore, pleased to exonerate

Shri  Rajya, AT (Retd.) of the

charges framed agai nst himand drop

the proceedings initiated against

him™"

We are inclined tothink that the above extracts give a
correct picture about the issue.

At the risk of repetition,~we may state that the charge
had not~ been proved and on that basis the appellant was
cleared of departnmental enquiry. In this connection, we may
al so usefully cite a decision of ‘this Court in State of
Haryana and O'hers vs. Bhajan Lal and Qthers (1992 Supp. (1)
SCC 335). This Court after considering alnost all earlier
deci sions has given guidelines relating to the exercise of
the extra ordi nary power under Article 226 of the
Constitution or the inherent powers under Section 482 of the
Code of Crimnal procedure for quashing an F.I1.R or a
conplaint. This Court observed as follows ;

“In t he backdr op of the

i nterpretation of t he vari ous

rel evant provisions of ~the Code

under Chapter XV and of the

principles of Ilaw enunciated by

this Court in a series of decisions

relating to the exercise of the

extraordi nary power under ~Article

226 or the inherent powers _under

Section 482 of the Code which we

have extracted and repr oduced

above, we give the followng

categories of cases by way. of

illustration wherein such power

could be exerci sed ei t her to

prevent abuse of the process of any

court or otherwise to secure the

ends of justice, though it nay not

be possible to lay down any

pr eci se, clearly def i ned and

sufficiently channel i zed and

i nfl exi bl e guidelines or rigid

fornmulae and to give an exhaustive

list of nyriad Kkinds of cases

wherein such power shoul d be

exerci sed.

(1) Where the allegations nade in

the first information report or the

conplaint, even if they are taken

at their face value and accepted in

their entirety do not prinme facie

constitute any offence or make out

a case agai nst the accused.

(2) Were the allegation in the

first infornmation report and ot her

materials, if any, acconpanying the

FIR donot disclose a cognizable

of f ence, justifying an
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i nvestigation by police officers
under Section 156(1) of the ode
except under an or der of a
Magi strate within the purview of
Section 155(2) of the ode.

(3) VWher e the uncontroverted
allegations nmade in the FIR or
conpl ai nt and t he evi dence

collected in support of the sane do
not di sclose the conmission of any
of fence and nake out a case agai nst
the accused.

(4) Were, the allegations in the
FIR do not constitute a cogni zable
of fence but constitute only a non-
ongnzabl e of fence, no-investigation
is permtted by a mmgistrate as
contenpl at ed under Section . 155(2)
of the Code.

(5) Were the allegations nade in
the FIR —or conplaint are so absurd
and inherently inprobable on the
basis of which no prudent person
can ever reach a just conclusion
that there is/sufficient ground for
proceedi ng agai nst the accused.

(6) Were there is an express | ega
bar engrafted in any of the
provisions of the Code or  the
concerned Act (under whi ch a
crimnal proceeding is instituted)
to the institution and conti nuance
of the proceedings and/or where
there is a specific provision in
the Code or the concerned Act,
providing efficacious redress for
the grievance of the aggrieved
party.

(7) Where a crimnal proceeding is
mani festly attended wth nmala fide
and/ or where the proceeding is
mal i ciously instituted with an
ulterior notive for wr eaki ng
vengeance on the accused and with a
viewto spite himdue to private an
per sonal grudge.

We al so give a note of caution
to the effect that the power of
guashing a crim nal proceedi ng
shoul d be exercised very sparingly
and with circunspection and that
too in the rarest of rare cases;
that the court wil | not be
justified in enbar ki ng upon an
enquiry as to the reliability or
genui neness or otherwise of the
allegations made in the FIR or the

conpl ai nt and t hat the
extraordi nary or inherent powers do
not conf er an- arbitrary

jurisdiction on the court to act
according to its whimor caprice."
The present case can be brought

gi ven above wi thout any difficulty.

under nore than one

The above discussion is sufficient to allow this appea
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on the facts of this case

Even though all these facts including the Report of the
Central Vigilance Conmission were brought to the notice of
the Hgh Court, unfortunately, the High Court took a view
that the issues raised had to be gone into in the fina
proceedi ngs and the Report of the Central Vigilance
Conmi ssi on, exonerating the appellant of the sane charge in
departnmental proceedings would not conclude the «crinmina
case against the appellant. W have already held that for
the reasons given, on the peculiar facts of this case, the
crimnal proceedings initiated against the appellant cannot
be pursued. Therefore, we do not agree with the view taken
by the High Court as stated above. These are the reasons for
our order dated 27.3.1996 for allowing the appeal and
qguashing the i mpugned crimnal proceedings and giving
consequential reliefs:

Before parting with the case, we cannot but express our
angui sh about the way in which the C.B.I. has conducted
itself in/ this case. Fromthe record it is seen that nunber
of adjournnents were taken for getting instructions to
wi t hdraw -t he prosecution. After taking a nunber of
adj ournnents, ultimately the Department decided to | eave the
matter to the court’ s decision.

In this connection, it wll be wuseful to set out a
portion from the rejoinder affidavit filed on behalf of the
appel | ant which reads as foll ows :

"It seems, however , t hat the

reluctance of \ the Regional C'B:l.

i n droppi ng the proceedi ngs agai nst

the petitioner/stunps fromthe fact

that they used to forge the house

val uation report as the sole basis

for charging the petitioner. The

fact that this report is forged is

abundantly clear fromthe facts and

ci rcumst ances set out in the

S.L.P.By this report the house of

the petitioner was sought to be

val ued at Rs. 3 | akhs and odd above

the original valuation by the sane

Engi neer which was accepted by the

I ncome-tax Departnent. On this

basis the petitioner’'s assets were

shown to be Rs. 3 lakhs and odd and

above as incone.

The petitioner has in fact filed a

conpl ai nt under Section 340 Cr.P.C.

for taking ognizance against the

of ficer concerned for using a

forged docunent in charging the

petitioner. This conplaint of the

petitioner is pending before the

Speci al Judge (CBI) Patna. It is

per haps on account of the fear of

being found guilty on forgery

docunent that the Regional C. B.I.

Oficers are reluctant to wthdraw

the charge against the petitioner

That is why after having a short

adjournnent on 6 occasions from

this Court to enable them to

withdraw the proceedi ngs against

the petitioner, the C B.l. has

changed its stand and even their

Seni or Counsel in his place."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 11

We cannot sinply ignore the above extracts from the
rejoinder affidavit in the facts and the circunstances of
the case. To put it mildly we observe that we are not at al
happy about the way in which the C.B.l1. has conducted itself
inthis case. W are sure that the department will not give
room for such observations in the future.




