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BENCH
S.C. AGARWAL, M SRI NI VASAN, A P. M SRA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
SRI NI VASAN, J.

Leave granted in S.L.P.

The Food Corporation of India (hereinafter referred to
as Corporation) was established  under the Food Corporation
of India Act, 1945 (for short, the Act). Section 45 of the
Act enpowered the Corporation to make  regulations for the
purpose of giving effect to the provisions of the Act with
the previous sanction of the Central Government. One of t he
matters set out in sub-section 2 is ‘the method so
appoi ntnent, the conditions of service etc. of the officer
and enpl oyees of the Corporation other than the Secretary’.
For the first time in 1971 F.C|. (Staff) Regul ations were
franed. Prior to that all matters relating to the service of
enpl oyees were governed by O fice Manual

2. Under the 1971 Regulation, category 3 *conprised
inter alia the posts of Assistant Grade I (for short AGI),
Assistant Grade- Il (for short AGI1), Assistant G ade-I |1
(for short AGIIIl), Typist and Tel ephone Operator in the
General Administration Cadre as well as in the Godown Cadre.
The mi ni mum educational qualification for the posts of AG I
AG Il and AGIIIl was graduation while it was matricul ate for
the other two posts. The node of recruitnment for the post of
AG |l was 100% pronotion from the posts of AGII or Tel ex
perators failing which direct recruitnment. The eligibility
criterion was three years of service as AG Il “or  Telex
Operator. Th post of AG Il was to be filled up by 100%
promoti on of those who had three years service as AG |11
Typi st or Tel ephone Operator failing which by direct
recruitment.

3. On 1.5.1974 a circular was issued by the Corporation
that it had been decided to neke a differentiation at the
time of first promotion fromthe recruiting grades between
graduates and matriculates. According to the circular, the
former woul d become eligible for pronotion after three years
of service while the latter would becone eligible after five
years of service. The circular also made it clear that
pronotions nmade in that manner will be made on provisiona
basis for the time being as a purely tenporary neasure and
they may be regularised as son as formal anendrment to the
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Regul ati ons was made. On 22nd April, 1976 the F.C. 1. (Staff)
(30th Anendnment) Regulations, 1976 was notified. It was
deened to have cone into force on 1.5.74. That pertained to
CGeneral Administration Cadre. Simlarly F.C.1. (Staff) (43rd
Amendnent) Regul ations, 1977 was notified on 10.2.77 with
respect to Godown Cadre. The effect of the above amendnents
was to fix three years of service for graduates and five
years of service for matriculates as eligibility criterion

4. The validity f the amendnents was chal | enged by four
persons who were matriculates working as AGIIl in OP.
1138/79 on the file of the H gh Court of Kerala. A |earned
Judge f that Court allowed the wit petition on 22.2.83 and
guashed the sane. The  Corporation filed WA. 430/1983
before a Division Bench of that Court. That appeal was
wi t hdrawn and dismissed. The 4th respondent in the wit
petition who represented the graduates had filed WA. 433/83
and it was pending-

5. Two simlar wit petitions were filed before Andhra
Pradesh High Court-in WP. Nos. 363 & 1168 of 1987 by non-
graduates. Following the judgnent of the Kerala Hi gh Court
referred to above, the Andhra Pradesh Hi gh Court allowed the
wit petitions. WA Nos. 905 & 907 of 1987 filed by the
Corporation were dismssed by a Division Bench on 15.7.87.
After long delay the Corporation filed petitions for specia
leave in this Court. This Court refused to condone the del ay
and dismssed S.L.P.  (C) Nos. 9387-88/1988 on 9.4.90. The
Corporation’s review petitions R P. No. 449/93 was di sni ssed
on 20. 4. 93.

6. Earlier in 1985, thirty non-graduates filed WP.
2835/85 on the file ~of the H.gh Court of Mdras. That
petition was dism ssed by a single Judge on the ground that
identical matter was already pending in Kerala H.gh Court.
The Petitioners filed WA. 757/88 agai nst the sane. Wen the
appeal was being heard, |earned counsel for the Corporation
stated on instructions that the amendnent was w t hdrawn and
consequential reliefs were given tothe petitioners therein
In view of that statement, the Division Bench set aside the
order passed in the wit petition and observed that no
reliefs need be given to the petitioners by the Court. It
was represented to the Bench that four of the wit
petitioners were not given relief by the Corporation. The
Bench permitted themto approach the authorities of the
Cor por ati on for appropriate reliefs. When such
representati ons were not consi der ed favorably t hose
petitioners filed Contenpt Application 301/91 to punish the
officers of the Corporation for contenpt. The Zonal  Manager
of the Corporation who was the 1st respondent therein filed
a counter affidavit in which he stated in para 2 as follows:

"It is respectfully submtted that

the 43rd Amendnent t hough was

resolved to be wthdrawn by the

Board, the sanme was not w thdrawn

for want of Gazette Notification to

this effect.”

In para 4 the sane avernent was repeated. It —was
further added

"The Headquarters have instructed

the Zonal Ofice to inplenent the

j udgrment of the Andhra Pradesh Hi gh

Court in WP. Nos. 363 & 1168 of

1987. "

The pendency of sone subsequent proceedings in Kerala
Hi gh Court and an order passed therein were cited as reasons
for not conplying with the order of the Madras Hi gh Court.
The Division Bench did not accept the contentions of the
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Corporation and issued specific directions to pronote the
petitioners therein on the basis that the 43rd Anendnent was
wi thdrawn. Aggrieved thereby the Corporation filed SLP
16797/92 in this Court. W dismissed it by order dated
29.7.98.

7. In the nmeanwhil e a Division Bench of the Kerala Hi gh
Court took wup for hearing WA. 433/83 referred to by us in
para 4 above. An order passed by the Corporation on 13.7.90
was produced before the Bench. It was stated in that order
that a decision had been taken by the Southern Zone to
i mpl enent the judgment of the Andhra Pradesh High Court in
respect of Southern Zone including Kerala. In that situation
the wit petitioners sought permssion of the Court to
withdraw the wit petition itself. Referring to the saneg,
t he Bench observed

"It is in this background that Shri

Dandapani the | earned counsel for

the contesting respondents, who are

t he wr it petitioners, sought

perm ssion to wthdraw the wit

petition,~O P. No. 1138 of 1979

itself in the light of the decision

taken by the Food Corporation of

India, to apply the decision of the

Andhra Pradesh High Court to the

entire Southern Zone. Counsel for

the Food Cor poration of I ndi a

submitted that 'a decision having

been taken to repeal the inpugned

amendments and to restore the

fornmer provisions which treated the

degree holders and natricul ates on

par for further pronotion to the

Cadre of Assistants Grade |11, it

becomes unnecessary for thi's Court

to examine the wvalidity of  the

i mpugned amended rules. In this

background, we see not good reason

for not according to the request of

t he petitioners in t he wri-t

petitions to withdraw the wit

petitions itself, the corporation

having taken the stand that the

anmended rul es woul d be repeal ed and

not given effect to. In viewf the

deci sion of the Food Corporation of

India, what would stand revived

will be the old rules.™

In such circunstances, the original wit petition was
di smssed as withdrawn and the judgnent of the single judge
was set aside without expressing any opinion s to the
correctness or otherw se thereof.

8. That order of the Kerala H gh Court was made on
26.11.90. On the sanme day, the Zonal Ofice of the
Corporation issued Ofice Order No. 461/90/Esttt. | in-the
following terns

"Consequent to the disposal of SLP

9387-88 of 1988 by the Suprene

Court in their order dated 9.4.1990

and HQRS decision to wthdraw the

43rd Amendment from the Food

Cor poration of I ndi a (Staff)

Regul ations, 1971 vide their telex

nmessage No. EP30 (10)/87 dated Ni

July 1990 and Tel ex Massage No. EP
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16(4) dated 14.9.90, the follow ng
officials are deened to have been
pronmoted provisionally to the post
of Assistant Grade Il (Deport) with
effect fromthe dates noted agai nst
each. "

[ Li st of officials
omtted]......... .. .. ... ...

"Consequent to the retrospective

pronmotion to the post of Assistant

Grade |1 (Depot) the above nentioned

officials would be eligible for

refixation of their pay on notiona

basis, but eligible for paynent of

arrears only fromthe actual date

of joining in the post of Assistant

Grade I'l (Depot). The seniority of

t he above  officials in the post of

Assi stant Grade Il (Depot) would be

refi xed and revised seniority |ist

publ i shed shortly."

Simlarly another office Order N |/ 462/90/Estt.l was
issued on the same day with another |ist of officials whose
pronmoti on was subject to Regional Vigilance C earance.

9. The petitioner in WP.(C No. 20 of 1992 who bel ongs
to the Godown Cadre in the South Zone has filed the wit
petition challenging the said office orders. Besides praying
for declaration that the said Ofice Oders are null and
void ab initio, the petitioner prays also for declaring that
the 30th and 43rd anendnents still ~survive in the statute
book, for issue of a mandanus restraining the respondents
from rescinding the same and for  declaring that the
seniority list as it existed on 31.12.89 continued to hold
good without ©prejudice to the content in of the petitioners
that even the said |ist was not properly drawn.

10. Initially, the Corporation. and the Zonal ~office
(South Zone) of the Corporation were only nmade parties to
the wit petition. Sone non- graduates got thensel ves
i npl eaded as respondents. By order dated 5.12.95, this
Court, with a view to obviate multiplicity of proceedings,
directed the wit petitioner to inplead sone or all of the
non-graduates in the wit petition or some -other  non-
graduates in a representative capacity, i.e. representing
the body of non-graduates in the service of the Corporation
all over the country. The petitioner filed an |.A and the
sane was ordered on 8. 1. 96.

11. Even in 1988, a wit petition viz. C WP, 7160/ 88
was filed in the Hi gh Court of Punjab and Haryana by Sone
non- graduat es chall enging the seniority list prepared on the
basis of 30th Armendnent of the Regul ations. The validity of
the anmendment was challenged. A single Judge of the High
Court allowed the sane by judgment dated 8.11.89 follow ng
the first judgenent of the Kerala Hi gh Court and adopting
the reasoning thereof. Sonme graduates were respondents
therein. They did not challenge the judgnent. But the
Corporation filed LPA 635/90 against the judgnent. The same
was di smssed on 28.7.92 by a Division Bench which also
poi nted out that the graduate enployees were not aggrieved
by the judgnment of the single Judge and thus the controversy
did not survive. The Corporated has filed SLP(C) No. 7698 of
1993 agai nst that judgnent.

12. WP.(C No. 174/95 has been filed in this Court
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under Article 32, Constitutions of |India by sone non-
graduat e enpl oyees who were appointed as typist/tel ephone
operators in 1971t 1973 in the Northern Zone chall engi ng
the validity of the anmendnments. According to them the
Cor poration having decided to inplenent the decision of the
Andhra Pradesh H gh Court in the South Zone cannot
di scrimnate against the enployees in the other zones and
apply the anmended regul ations to them

13. Al the above three matters are thus concerned with
the sane controversy relating to the validity of the 30th
and 43rd anendnents of the regul ations. Wen these mtters
canme up for hearing on 21.4.98, this Court took note of the
fact that the relevant material regardi ng the considerations
whi ch weighed with the Corporation in naking the change in
amendnments. On the other hand it was stated repeatedly in
the said counter affidavit that the Corporation had deci ded
to inplement the judgment of the Andhra Pradesh Hi gh Court.
In Paragraph 2 thereof, it was, averred, that Wit Appea
no. 430 of 1983 on the file of the Kerala H gh Court was
wi t hdrawn persuant to the decision of the Corporation to
i mpl enent -the judgnment of the Andhra Pradesh High Court. It
was al so stated that the revision of the seniority |Iist
persuant to the inplenentation of the judgnent of the Andhra
Pradesh High Court could not be conpleted on account of a
subsequent order of the Kerala High Court. It should be
nentioned here that the subsequent order of the Kerala High
Court which was passed in another wit petition challenging
the revised seniority list was only to the effect that
promoti ons made during the pendency of the wit petition

woul d be subject to the result thereof. “1n short, the
Corporation did not choose to place any naterial before the
Court to justify the anmendnents. Strangely, no other

graduate enpl oyee excepting the petitioner in wit petition
no. 20 of 1992 has come before us to support the amendnent.
As observed by the Division Bench of the H gh Court of
Punj ab and Haryana, the Judgnent of the Single Judge of that
High Court in wit petition 7160 of 1988 was not chall enged
by the graduate enpl oyees who were parties thereto. It was
only after this Court passed an order on 21.4.1998 directing
the Corporation to file an additional affidavit and pl ace
the relevant materials which weighed with it in bringing
about the inpugned amendnents, the Corporation filed an
affidavit as stated earlier

15. In the said affidavit, the follow ng passages are
rel evant : -

"It is submitted that part-11 of

Appendi x-1  of the FC (Staff)

Regul ati ons provided that the node

of recruitnment in the post of

Assi stant Garde-1 as 100% pronotion

failing which by direct recruitnment

and that the eligibility criteria

was 3 years as Assistant G ade-11I

or Telex Operator. The node of

recruitnent for the post of

Assi st ant G ade- || was 100%
pronotion failing whi ch di rect
recruitnent and t hat t he
eligibility criteria is 3 years as
Assistant Grade -I111 or as Typist
or as Tel ephone Operators. A copy
of the sai d part-11 of t he
Appendi x- | to FC (Staff)
Regul ati on, 1971 is annexed

herewith and nmarked as Annexure -
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AA-e. It is subnmtted that as
such the Typi sts and Tel ephone
Qperators wer e equat ed with
Assistant Grade-I111 for the purpose
of pronmotion to Assistant G ade-11
and the Tel ex Qperators wer e
treated at par with Assi st ant
Grade-11 for t he pur poses of
promotion to Assistant Gade-1. It
is subnmitted that as such not only
promoti onal avenues were opened for
the first time too Tel ex Qperators,
Typi st and Tel ephone (Operators.

(who were till then available only
for persons working as Assistant
G ade- 1|1 or G ade- 111

respectively). It is submtted that
in other words, the pronptiona

avenues which wer e excl usively
avai'lable to Assistant Gade-Il or
G ade-I111- respectively, were -now
open to others, namely the Telex
Operators, Tel ephone QOperators even
wi thout prescribing  any quota for
each of t he cat egori es nade
eligible for such pronmpotions. It is
submitted t hat an anonal ous
situation had ' arisen as a result,
in as much as persons who are

better qgualified ('m ni mum
qualifications for being appointed
as Assi st ant G ade-111 is

graduation) were treated equal to
persons who are less qualified
(m ni mum qual i fications for
appoi ntnent as Tel ephone Operators
or Typists is Matriculation) for

the purposes of pronmotion. It is
submitted that the purpose of
prescri bing t he mi ni_mum

qualification as Graduation for
appoi ntnent as Assistant G ade-I11
got defeated and in effect the
entry point becane ‘Matriculation

for those who entered the cadre as
Typi sts or Tel ephone Operators. It
is submitted that it was realised
that it was not correct to equate
the persons wh have hi gher academ c
qual i fications (graduation) needing
4 nore years of academic pursuit
with these having | esser acadenic
qualifications i.e. Matriculation.

It is submitted that as such, it
was felt necessary either t create
guot as or prescri ber hi gher

experience for those who are
acadenically less qualified."

"It is submtted that it was felt
that the non-exi stence of any quota
resulting in treating the Typists
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or the Tel ephone Operators, who are
generally Matriculate, at per wth

Assistant Grade 11l (whose m ninum
qualification was G aduation), was
not only i ncorrect but al so

affected the efficiency of the
mnisterial staff to a gr eat
extent."

"It is submtted that it was felt
that the differential criteria
shoul d be provided for the purpose
of prompotion for the category of

Assi st ant Grade-111, Typi st ,
Tel ephone Operator since Assistant
Grade-111- are graduates ~and the

Tel ephone Operators, Typists are

matricul ates. "

16. There is no attenpt nade in the affidavit to show
that the nature of the work in the posts of AGI or AGII
was such that it requires higher efficiency which could be
expected only from graduates and not fromnon-graduates. In
other words, there is nothing in the said affidavit to
establish a nexus between the anendments and the alleged
obj ect of higher efficiency in the pronotional posts of AGI
or AGII. In the counter affidavit filed by a non-graduate
respondent in the wit petition as early as in Cctober
1996, it was categorically stated that the duties to be
carried ut by the persons holding the posts of AGI and AG
Il could be perforned with equal efficiency by graduates as
well as non-graduates. It was stated that the nature of the
work in the two posts did not-warrant a classification as
graduates or non-graduates. It was pointed out that all the
posts of AG 1 and AGIII are clerical, non-selectional and
non managerial. Along with the counter affidavit, the ‘job
descriptions’ of the three posts was also filed ‘as an
annexure. A perusal thereof shows that the nature of the
work is not such as to meke differentiation between
graduates and non-graduates. It is seen from the “*job
descriptions’ that a person holding the post of AGIILI could
be assigned with the sanme work as required to be perforned
by AG | and AG 1| but under close and inmedi ate supervision
of the supervisor. The Typists and Tel ephone operators are
al so expected to perform other duties listed for AGIII as
required by their superiors. It is thus clear fromthe 'job
descriptions’ that the duties perforned by the typists and
Tel ephone Qperators as well as AGIII are simlar in nature
excepting that the typists and Tel ephone Qperators-are al so
attending to technical work on account of their technica
qualification. None of the above matters has been touched
upon by the Corporation in the additional affidavit filed as
late as in May, 1998. This aspect has been rightly commented
upon by | earned counsel of the non-graduates.

17. In the counter affidavit filed on behalf of the
non-graduates with our permission in the course of hearing
inreply to the additional affidavit of the Corporation, it
is reiterated that the non-graduates are perform ng the same
duties as the graduates. The foll owi ng passages in the said
counter affidavit are relevant :-

"The job description of Assistant

Gade Il and Assistant Gade |1

annexed by the deponent in his
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counter affidavit filed in the wit
petition is narked as Annexure C9
which is in the paper book of the
wit petition frompage Nos. 394 to
410. No justification whatsoever
has been offered to the inpugned
anmendnments except a vague and self
serving statement that efficiency
was "affected" or "vitiated" to a
great exrtent. The burden which the
food Corporation of India was
agreed to di scharge was to show how
having regard to ‘the nature of
duties of the pst, ~efficiency was
affected. This burden has not even
been attenpted to be discharged.
The picture presented in para 3 of
the affidavit tends t present a
m sl eading picture as if “the 30th
amendrment was introduced in order
not —to equate the typists ~and
tel ephone operators” with such of

those AGIII [Gen] ~who possess
qualification of graduation. These
matricul ate Asst. G.lII [ Gen]
[ Depot] were/are performng the
duties of AG Il on par wth
Assistants G [1l  who possess

qualification of Gaduation.” The
duties and responsibilities of al
the AGIIIl are one and the sanme and
the salary paid is also the sane.
It is reiterated that the typists
apart from typing work are  also
attending to the work of AGIII as
required in the job description

The very fact that the work of
AGIIT [g [ Depot ] are bei ng
carried out snoothly irrespective
of officials possessi ng
qualification f matriculation or
graduation until this day clearly
denonstrates that the qualification
of matriculation is adequate to
carry ut the nature of wor k
prescribed for Assistant Grade |1
[Gen] and Assi stant G ade [11

[ Depot]. The nat ure of wor k
prescribed in the job description
vouches for this argunment. It s

also submitted that had the FC
managenment not been satisfied with
the efficiency of the officials
with qualification of matriculation
as stated in the 3rd para of the
af fidavit it woul d not have
gradual | y enhanced the quota from
10%to 20%and then to 30% for
category |V empl oyees [with ninimm
qualification of matriculation] for
pronotion to the post of AG 111
(annexed as Annexure A-1).

The deponent further submits that
prior tot he establishment of Food
Cor poration of India, the enployees
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were working in the Food Departnent

and the entry level post, i.e.,
Junior Clerk [which is equal to
Assi st ant G ade - [11] t he

qualification prescribed was only
matricul ation.”

"That it is relevant to nention
that pursuant to the orders passed
by the Kerala, Madras and Punjab
and Haryana H gh Courts and the
Del hi High Court in its Judgnent
dated 11.01.1994 and 04.06.1981 in
C.WP. No. 3599 of 1993 and 4681 of
1993, t he r espondent Food
Cor poration of I ndi a-North. zone
i ssued of fi ce order dated 02.8.1995
and 11.08. 1995 revising t he
seniority of Assistant Gade |11
[Mn]/Typists nunmbering about 1206
rectifying the injustice created by
the inpugned amendments to the
enpl oyees and simlarly placed |like
the deponent in the North Zone as
per the old regulations and only
the enpl oyees of South Zone are
suffering because of the inaction
of the authorities in South Zone.
It may be relevant to nention that
the revision is subject to the
outconme of the petitions pending
before this Hon'ble Court.~ A copy
of the office or der dat ed
02.08.1995 and 11.08.1995 are
annexed herewith and marked as
ANNEXURE A-3 [Col | ectivel y].

That t he r espondent Food
Corporation of |India have annexed
annexur es to the Addi ti ona

Affidavit which are not at al

rel evant to the present dispute and
nothing has been shown by them
whi ch woul d require such anendnents
to be carried out with
retrospective effect. In fact,
matricul ates of FCl are holding the
j obs of Assi stant Managers and
Deputy Manager [General]/District
managers which is three and four
st eps respectively above t he
Assistant Grade-111 level which is
the post in dispute in the present
proceedings. It is also submtted
that the post of Assistant Manager
and Deputy Manager are selection
posts whereas the post of AGIII

and AG 1l are non-selection posts.
This clerical job of Assistant
Gade Il and Assistant Gade |II

can certainly be perforned by
matricul ates with utnost efficiency
when persons are thrust for such
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hi gher j ob, vi z., Assi st ant
Manager/ Deputy Manager who are only
matricul ates. Extracts of all India
i ntegrated seniority l'ist of
Assi stant managers [Gen]./Dept. as
on 1984 is annexed as ANNEXURE A-4

and extract of all India integrated
seniority of Deput y Manager s
[Genl.]/District Manager s is

annexed as ANNEXURE A-5."

18. Learned counsel for the petitioner in the wit
petition and |earned counsel for the Corporation have
contended that the differentiation between a graduate and
non-graduate in the matter of promotion is valid and in this
case the sane has been done by the inpugned anendnments in
order to achieve higher admnistrative efficiency. Per
contra the submissions made by a |earned counsel for non-
graduates are threefold
(i) The anmendnents are arbitrary in the facts and
circunstances of ~this case and violative of Articles 14 and
16 of the Constitution.

(ii) The anendnents are invalid in so far as they are given
retrospective effect so as” to affect the pronotion of non-
graduates who becanme eligible for " consideration for
pronmotion by conmpleting three years service as AGIII,
Typi st or Tel ephone operator before the anmendnent of the
regul ati ons.

(iii) The anendnments should be read  down to apply only to
non- graduates who ‘are working  as Typists or Tel ephone
operators and not to those who were working as AG 111
havi ng been pronoted as such from category |V. The aforesaid
second and third contention have been-advanced only in the
alternative to the first contention

19. Qur attention has been drawn to S.L. SACHDEV AND
ANOTHER VERSUS UNI ON OF | NDIA AND OTHERS (1980) 4 SCC 562.
It was held therein that once cadre is formed by recruiting
persons drawn fromdifferent departnents of the Governnent,
there would nornally be no justification for discrimnating
bet ween them by subjecting one class to nore onerous terns
in the matter of pronotional chances. It is observed that
different tests should not be prescribed for deternining
their respective pronotional opportunities —and that too
solely with reference to the source fromwhich they were
drawn. It was found on the facts that the duties, functions
and responsibilities of all the UDCs in the Saving Banks
Control Organisation and Savi ngs Bank " I'nterval Check
Organi zation were identical and they were all in the same
cadre drawing the same pay in the sane grade and therefore
different tests should not b laid for their pronotion

20. Learned counsel for the non-graduates referred to
Kurmari Shril ekha Vidyarthi and O her Versus State o U. P. and
QO hers (1991) 1 SCC 212, wherein it was held that once it is
shown that the inpugned State action is uniformed by reason
in as much as there is not discernible principle on which it
is based, the burden would shift to the State to repel the
attack by disclosing the material and reasons which held to
the action being taken in order to show that it was an
i nformed deci si on which was reasonabl e.

21. It is by now settled by several decisions of this
Court that educational qualification is a proper basis of

classification for pronotion. In the State of Jamu &
Kashmr Versus Shri Triloki Nath Khosa and thers (1974) 1
SCC 19, it was held that <classification on the basis of

educational qualifications made with a view to achieving
adm ni strative efficiency can not be said to rest on any
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fortuitous circunstance. The Constitution Bench whi ch
decided the case took care to add that one has always to
bear in mind the facts and circunstances of the case in
order to judge the validity of a classification

22. In Mhanmmad Shujat Ali and Qthers Versus Union of
India and Qthers (1975) 3 SCC 76, another Constitution Bench
referred to the earlier rulings of this Court including
Triloki Nath Khosa & Qhers (1974) 1 SCC 19 and stated the
| aw t hus :

"But fromthese decisions it cannot

be laid down as an invariable rule

that whenever any classification is

made on the basis of wvariant

educational qualifications, such

classification nust be held to be

valid, irrespective of the nature

and purposes ~of the classification

or-the quality and extent of the

differences in t he educat i ona

qual'i ficati ons. It nust be
renenbered that "life has rel ations
not capabl e always of division into
i nflexible conpart nent s". The

nmoul ds expand ~and shrink. The test

of reasonable/ classification a has

to be applied in such case on its

peculiar facts and circunstances.™

23. In Punjab' State Electricity Board, Patiala &
Anot her Versus Ravinder Kumar Sharma & Others (1986) 4 SCC
617, the challenge was of fixation of quota between diploma
hol ders and non-dipl oma hol ders anong |i nemen for pronotion
to Line Superintendent. Placing reliance on a passage in the
judgrment in Mohd. Shujat Ali & Os. vs. UOI. & Os. (1975)
3 SCC 76, the Curt upheld the judgnent of the Hi gh Court and
the courts bel ow which struck down the fixation of quota for
promoti on. The Bench did not however, nmake any reference to
Trilki Nath Khsa & Ors. (1974) 1 SCC 19.

24. In Roop Chand Adl akha & Os. Vs. Del hi Devel opnent
Authority & O's. 1989 Supp. (1) SCC 116, -this  Court
considered all the earlier cases n the subject and held that
prescription of a |longer period of  experience for the
di pl oma holders to be eligible for pronotion to a cadre to
be made from graduates and di pl ona hol ders was not violative
of equality class. On the facts it was found that a report
of an Expert Committee was taken into consideration for
prescribing the requisite qualification. The Court took note
of the fact that there may be cases where the differences in
the educational qualification may not be sufficient to give
any preferential treatnment to one class of candidates as
agai nst ant her. The Court sai d t hat whet her t he
classification is reasonable or not nmust necessarily depend
upon facts f each case and the circunstances obtaining at
the relevant tinme.

25. In N Abdul Basheer & O's. Vs. K K Karunakaran &
Os. 1989 (Supp (2) SCC 344, the Court held that ordinarily
it is for the Government to decide upon the consideration
which in its judgnment should wunderlie a policy to be
formulated by it. But if the considerations are such as
prove to be of no relevance to the object of the measure
franed by the governnent it is always open to the court to
strike down the differentiation as being violative of
Articles 14 and 16. On the facts of the case it was found
that the conditions of enploynent and the incidents of
service recognised no distinction between graduate and non-
graduate officers and for all material purposes they were
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effectively treated as equivalent. |t was pointed out that
the history of the evolution of the Kerala Excise and
Prohi biti on Subordinate Service had shown no wuniformty
either in approach or in object and that a consistent or
coherent policy in favour of graduates was absent. It was
al so pointed that the cadre was one and graduates and non-
graduates were equal nenbers of the sane. Their pay was
found to be the sanme and the nature of the duties whether
graduat e or non-graduate was identical. Hence, it was held
that the prescription of ratio dividing the quota of
pronoti on between graduates and non-graduates was invalid as
it violated of Articles 14 and 16 of the Constitution

26. In P. Mirugesan & Os. Vs. State of Tam | Nadu &
Os. (1993) 2 SCC 340, this Court pointed out that since the
decision in Triloki Nath Khosa & O's. (1974) 1 SCC 19 this
Curt had been holding uniformy that even where direct
recruits and pronotees were integrated into a conmon cl ass,
they could for purposes of pronotion to the higher cadre be
classified on the basis of educational qualifications. On
the facts, it was found that the degree hol ders and di pl oma
hol ders represented two different categories and since 1969
they were treated differently in the mtter of pay,
designation and in the matter of pronotion though they were
di scharging identical functions and duties. It was also
found that the ratio 3:1 had been in vogue between graduates
and di pl oma hol ders since prior to 1965 and it was therefore
perm ssible to the rule nmeking authority if it thought it
necessary in the interest f administration to lint the
pronoti onal chances  of non-graduates to one out of four
vacanci es on the basis of academc qualifications.

27. In T.R Kothandaraman & Ors. Vs. Tamil Nadu Water
Supply & Drainage Board & Ors. (1994) 6 SCC 282, this Court
reiterated that hi gher educational qualification is a
perm ssible basis of classification but the acceptability
thereof will depend on the facts and circunstance of each
case. In that case it was found that differentiation between
degree holders and diploma holders was ancient ‘and the
former were given different designation and Gazetted status
and hi gher scal e of pay whereas diploma hol ders did not have
such benefits. In such circunstances the Court Said

"The aforesaid shows that higher

educat i onal qgualification has
rel evance insofar as the holding of
hi gher pronot i onal post is

concerned, in view of the nature of
the functions and duties attached
to that post. The classification

has, therefore, nexus wth the
object to be achieved. This apart
hi story al so supports t he

differentiation sought to be nade

by the rule in guestion. W,

t her ef ore, uphol d t he

classification as valid."

28. One of us (Justice Agrawal) spoke for the Division
Bench which deci ded Rajasthan State Electricity Board
Accountants Associ ati on, Jai pur Vs. Raj ast han State
Electricity Board & Anr. (1997) 3 SCC 103. The entire case
law was traced in the judgnment and it was held that
educational qualifications could be made the basis for
classification of enployees in State Service in the matter
of pay scal es, pronotion, etc. On the fact a and
circunstances of that case, the court upheld a reservation
of 25% vacancies for candi dates possessing the prescribed
additional qualifications and prescription on |longer |ength
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of service for those who did not possess such qualifications
for the purpose of pronotion.

29. An analysis of the aforesaid rulings shows that the
validity of the classification has to be judged on the facts
and circunstances of each case. W have already pointed out
that in the facts of the present case no material has been
pl aced before wus by the Corporation to Justify the
amendnments introducing a classification between graduates
and non-graduates. W have also referred to the conduct of
the Corporation which chose to accept the judgment of Andhra
Pradesh High Court an d inplenent the same on the basis of
which the Board decided to wthdraw the amendnents and
representations were nmde to that effect in the Hi gh Courts
of Kerala and Madras. As stated earlier, even in the
affidavits filed in this Court, the Corporation has referred
to the decision of the Board to withdraw the amendnents.

30. In such circunstances. we hold that the anendments
to the Regul ati ons -~ maki ng a differentiation bet ween
graduat es ‘and - non-graduates in the matter of pronotion for
the posts of AG1 and AG Il offend the equality clause and
are therefore unconstitutional.

31. In the view we ~have expressed above it is
unnecessary for us to consider the alternative contentions
put forward by the non-graduates w th reference to the
retrospective operation of the rule and the non-
applicability of the rule to non-graduates hol ding the posts
of AGIIl. W would, however, for the sake of conpletion set
out the list of decisions cited by Ilearned counsel in
support of the contention that the amendnents are invalid
i nsofar as they seek to have retrospective affect :

1. T.R Kapur and OQhers Versus State of Haryana & Os.
1986 (Supp) SCC 584.

2. P.D. Aggarwal and Others Versus State of UP. and
Q hers (1987) 3 SCC 622.

3. K. Narayanan and Qthers  versus State of Karnataka and
O hers 1994 Supp. (1) SCC 44
4, Union of India and O hers versus Tushar Ranjan Mhanty
and OGthers (1994) 5 SCC 450.
5. Chai rman, Rai | way Board and. Qthers Ver sus C.R

Rangadhamai ah and Qthers (1997) 6 SCC 623.

32. The last of the above cases has been decided by the
Constitution Bench in which on of us (justice Agrawal ) was
menber and he spoke for the Bench. It will be advantageous
to quote the followi ng passage in that judgnent.

“I'n mny of these decisions the

expressions "vested rights" or

"accrued rights" have been used

while striking down the inmpugned

provisions which had been given

retrospective operation so as to

have an adverse effect in the

matter of promotion, seniority,

substanti ve appoi ntnent, etc., of

the enpl oyees. The sai d expressions

have been wused in the context of a

right flowing under the relevant

rul e which was sought to be altered

with effect froman anterior date

and t her eby t aki ng awnay t he

benefits available wunder the rule

in force at that tine. It has been

held that such an anmendnment havi ng

retrospective operation which has

the effect of taking away a benefit

al ready available to the enployee
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under t he exi sting rul e is

arbitrary, di scrimnatory and

violative of the rights guaranteed

under Article 14 and 16 of the

Constitution."

33. If the principle laid down in the above judgment is
applied here, there is no doubt that the inpugned anendnents
in the present case can not operate retrospectively.

34. In the result, the inpugned anendnments are struck
down as unconstitutional. The appeal filed by t he
Corporation and the Wit Petition (C) No. 20 of 1992 fai
and are hereby dismssed. In Wit Petition No. 174 of 1995
prayer B is unnecessary and therefore negatived. The parties
wi Il bear their respective costs.




