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PETI TI ONER:
P. KANNADASAN ETC. ETC.

Vs.
RESPONDENT:
STATE OF TAML NADU & ORS. ETC. ETC
DATE OF JUDGVENT: 26/ 07/ 1996
BENCH:

B. P. JEEVAN REDDY, SUHAS C. SEN

ACT:

HEADNOTE:

JUDGVENT:
THE 26TH DAY OF JULY, 1996
Presents:
Hon’ bl e M. Justice B.P. Jeevan Reddy
Hon’ bl e M. Justice Suhas C. Sen
M  Chandr asekhar an, Addi ti onal~ Solicitor CGeneral A K
Ganguli, K N Shkula, T. Thiagarajan, K- Parasaran, V.A
Bobde, Dr. A M Singhvi, P.S. Nair, B. Sen, @lab Gupta,
G L. Sanghi, R N Sachthey, Sr. Advs., V. Ramasubamani am V.
Krishnamurthy, (Manish Mshra,) Adv. for Ms. Fox Mandal &
Co., V.A. Subba Rao, A D. N Rao, Arvind Kumar Sharma, T.
Hari sh Kumar, Krishnamurthi Swam, K K. Mni, N khil Nayyar,
T.V.S.N. Chari, B.B. Singh, Mhabir Singh, Praveen Kunar,
Suman J. Khaitan, Shahid Rizvi, T.GN Nair, satish K
Agni hotri, Ashok Mathur, Anip Sachthey, C. D~ Singh, M
Munshi, B.B. Singh, Adhay Sapore, Vivek Ganbir,  Neera]
Sharma, Ajit Kumar Sinha, P.R Seetharaman. Advs.” Wth them
for the appearing parties.
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:

I N THE SUPREVE COURT OF | NDI'A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 9847 OF 1996

(Arising out of S.L.P. (C No. 177812 of 1994)

W TH
C. A NCs. ARI SING QUT OF S.L.P NOs,
9849, 9780-81/96 11922- 24/ 96
9905/ 96, 1761/ 96
9851/ 96 19147/ 94
9906, 9907/ 96 25020, 25076/ 95

9777/ 96 26137/ 95
W P. (O NOS.269/95, 270/94

9908, 9909/ 96 28062, 28064/ 95
9850, 9778/ 96 3315/ 95, 3351/ 96
9910/ 96 3513/ 96

WP. (C) NO 408/ 96

9911- 12/ 96 4198- 99/ 96
9913/ 96 4885/ 95

WP.(C) No. 518/95

9914/ 15/ 96 5339, 5362/ 96

9848, 9774-76/96 8109, 8814- 16/ 95
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9916/ 96 9749/ 96
9917/ 96 15012/ 96 (D. No 11144/ 96)

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO  OF 1996

[ARISING OUT OF S.L.P.(C) NO 17721 OF 1994]
W TH
CIVIL APPEAL NOS. OF 1996
[ARISING OUT OF S.L.P.(C) NOS.11922-24/96,1761/96, 19147/
94, 25020/ 95, 25076/ 95, 26137/ 95, WP. (C) NOS. 269/ 95, 270/ 94,
S.L.P.(C)  NO 28062/ 95, 28064/ 95, 3315/ 95, 3351/ 96, 3513/ 96,
WP. (C) NO 408/96, S.L.P.(C) NOS.4198-99/ 96, 4885/ 96, W P. ( C)
NO. 518/ 95, S.L.P.(C) NOS.5339/96, 5362/ 96, WP. (C) NO 688/ 92
S.L.P.(C) NOS. 8109/95, 8814-16/95, 9749/96 AND S.L.P.(C)
NO /96 [D.NO. 11144/ 96] WTH I . As.
JUDGMENT

B. P. JEEVAN REDDY, J.
Leave granted in'the Special Leave petitions.

The appellants-wit petitioners are challenging the
validity ' of The Cess and O her Taxes on M neral s
(Validation) Act, 1992 [being Act 16 of 1992] enacted by
Parliament. The H gh Courts have repelled the attack
It is renewed here.

FACTUAL CONSPECTUS

Section 115 of the Tam | Nadu Panchayats Acts 1958
levied in every Panchayat Devel opnent 1ock a |local cess @
0.45p on every rupee of land revenue payable to the
CGovernment in respect of any land for every fasli. The
expl anation to the section defined "l and revenue' to include
inter alia royalty and | ease amount payable in respect of
the land. The validity of the 1levy was challenged in the
Madras Hi gh Court. A learned Single Judge dismssed the wit
petition-holding that being a tax on'land, it is within the
Legi sl ative conpetence of the State Legislature. The |earned
Judge followed the decision of this Court in HR S. Mirthy
v. Collector Chittoor [1964 (6) S/C.R 666]. A wit appea
against the decision of the Ilearned Single Judge was
di smssed, again following the decisionin HRS Mirthy.
The matter was brought to this Court. 1t was  heard
ultimately by a seven-Judge Bench [ India, Cenment Linited v.
State of Tami| Nadu (1989 Suppl.(1l) S.C R 692)] which held,
the said levy to be outside the |egislative conpetence of
the Tam | Nadu Legislature. This Court held that (1) the
| evy cannot be sustained under and with reference to Entry

49 of List-11 of the Seventh Schedule to the Constitution of
India as a tax on land; (2) the levy is a levy on minerals
and is relatable to Entries 23 and 50 of List-11 (3) that on
account of the declaration nmade by Parlianent contained in
Section 2 of - the Mnes and Mnerals [Developnent’ and
Regul ati on] Act , 1957, [MMR D Act], the State

| egi sl atures have been denuded of the power to | evy tax on
m nerals. Regulation of mines and mineral devel opnment takes
within its purviewthe levy of tax on minerals. Section 9 of
the MMRD. Act, this Court held, provides for |evy of
royal ty/dead rent on mnerals. The State |egislatures
cannot, therefore, inpose any tax on mnerals. HR S. Mirthy
was wongly decided. Having so declared, this Court,
however, directed that the said decision shall only have
prospective effect. This was for the reason that the States
have been |evying and collecting the said cess on the basis
of the decision of this Court in HR S. Murthy. The decision
in India Cement was rendered on 25th COctober, 1989.
Following the decision in India Cenent, a three-Judge
Bench declared identical levies inposed by the States of
Orissa, Bihar and Madhya Pradesh as inconpetent and void
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[Oissa Cenent Limted v. State of Orissa (1991 (2) S.C. R
105)]. Having regard to the fact that decisions of the High
Courts in Oissa, Bihar and Madhya Pradesh [which were the
subj ect-matter of appeals before this Court] were rendered
on different dates, the Bench directed that the said
deci sion shall be operative prospectively with effect from
the date of the said judgnent, i.e., 4th April, 1991 in the
case of State of Bihar, with effect from Decenber 22, 1989
in the case of Orissa and with effect frommarch 28, 1989 in
the case of Madhya Pradesh.

The aforesaid decisions of this Court had serious
i mpact on the revenues of several State CGovernnents. Not
only were they barred fromcollecting the said cess, quite a
few of them were obliged to refund substantial anmounts which
has al ready been collected. It is well known that the state
CGovernments in this country are perpetually strapped for
funds. the decisions made their situation nore acute. The
Parliament then ~came to their rescue and pronul gated The
Cess and /other Taxes on Mnerals (Validation) ordinance,
1992 on  'February 15, 1992. The Ordi nance has been repl aced
by Act 16 of 1992, published inthe Gazette of India on 4th
April, 1992. the Act contains only three sections. Having
regard to the several” subm ssions nmade with respect to its
validity, it is appropriate to read all the three sections
i ncl udi ng the schedul e appended thereto:

"An Act to validate the inposition

and collection of cesses and

certain other ‘taxes on mnerals

under certain State | aws

Be it enacted by Parliament in the

Forty-third Year of the Republic of

India as follows: -

Prefatory Note Statenent - of

hjects and Reasons. --- Certain

State Acts inposing cesses or

other taxes on mnerals had -been

struck down by Courts including the

Supreme Court of India in different

cases. As result of judgnents. in

t hese cease, State Gover nient

becanme liable to refund cesses and

ot her taxes collected by them

Since refund was likely to have a

serious inpact on State revenues of

t he concerned State Covernments

and having regard to the fact that

it is extremely difficult to ensure

that the | evies collected are

refunded to the | arge nunber of end

users of minerals who have actually

borne the burden of such |evies,

the Cess and O her Taxes on

M nerals (Validation) O di nance,

1992, to validate collection of

such levies by State Governnents up

to the 4th day of April, 1991

2. The Bill seeks to replace the
af oresai d Ordi nance
1. Shor t title, ext ent and

commencement---(1) This Act My be
called the Cess and O her Taxes on
M nerals (Validation) Act, 1992.

(2) It extends to the whole of the
I ndi a.

(3) It shall be deened to have
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cone into force on the 15th day of
February, 1992.

2. Validation of <certain State
aws and actions taken and things
done thereunder. - (1) The Ilaws
specified in the Schedule to this
Act shall be, and shall be deened
al ways to have been, as valid as if
the provisions contained therein
relating to cesses or other taxes
on Mnerals had been enacted by
parliament and such provi si ons
shal | be deenmed to have renmained in
force up to the 4th April, 1991

(2) Notwi thstanding any
j udgrment, decree order. of nay
court, all actions  taken, things

done, rules made, notifications
i ssued or purported to have been
t aken,~ done nmmde or issued  and
cesses or other taxes on mnerals
real i sed under any such-laws shal

be deenmed to have been validly
taken, done, made, i ssued or
realised, as the case may be, as if
this section had been in force at

all materi al times when such
actions were ' taken, Things were
done, rul es wer e made,
notifications wer.e i ssued. or

cesses or other taxes were issued,
and no suit or other proceeding
shal | be maintained or continuedin
any court for the refund of the
cesses or other taxes realised
under any such | aws.

(3) For the renpval of doubts,

it is hereby declared that nothing
in sub-section (2) shal | be
construed as preventing any person
fromclaimng refund of any person
fromclaimng refund of any cess of
tax paid by him in excess of the
amount due from hi munder any such
I aws.
3. Repeal s and savings. ----- (1)
The Cess and ot her Taxes on
M nerals (Validation) Or di nance,
1992 (Ord. 7 of 1992 ) is hereby
repeal ed

(2) Notwithstandi ng such
repeal , anything done or any action
taken under the said Odinance
shall be deenmed to have been done
or taken wunder the corresponding
provi sions of this Act.

THE SCHEDULE
(See Section 2)

1. The Andhra Pradesh (mnera
Ri ghts) Tax Act, 1975 (A.P. Act 14
of 1975).

2. The Andhra Pradesh (Andhra
Area) District Boards Act, 1920.

3. The Andhra Pradesh (Tel engana
Area) District Boards Act, 1955.
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4, The Cess Act, 1880 (Bengal Act
9 of 1880) as applicable in the
State of Bihar.

5. Karnataka Zilla Pari shads,
Tal uk Panchayat Sanmtis, Manda
Panchayat and Nyaya Panchayats Act,
1983 (Karnataka Act 20 of 1985).

6. The Karnataka (M neral R ghts)
Tax Act, 1984 (karnataka Act 32 of
1984).

7. The Madhya Pradesh karadhan
Adhi niyam 1982 (MP. Act 15 of
1982)

8. The Madhya Pradesh Upkar
Adhi niyam 1982 (MP.  Act 1 of
1982).

9. The Mahar asht ra Zilla
Pari shads and -panchayat ' Sanmitis
(anmendrment and- Validation ) Act,
1981 (- Maharashtra Act 46 of 1981).
10. The Oissa Cess Act, 1962
(Orissa Act Il of 1962).

11. The Tami| Nadu Panchayat Act,

1958 (Tami | Nadu Act XXXV of

1958).

The Statenent. of bjects and Reasons  appended to the
bill states that cesses and other taxes on m nerals inposed

by certain State governnents were struck down by this Courts
on account of which they have becone liable to refund cesses
and other taxes collected by them Since such refund is
likely to have serious inpact- on the revenues of the
concerned State Governnents and al so because it is extrenely
difficult to ensure that the levies collected are refunded
to the large nunber of end users of ~minerals who have
actually borne the burden of such |evies, the said Act was
being made by Parlianment. The Preanble to the Act states
that it was an Act "to validate the inposition and
col lection of cesses and certain other taxes on’ mnerals
under certain State |laws". The Act. is deened to have cone
into force on February 15, 1992, ‘the date -on which the
O di nance of 1992 was pronul gated by the President. Section
whi ch contains three sub-sections the main provisions in the
Act. Sub-section (1) says that the provisions contained in
the laws specified in the Schedule to the Act relating to
cesses anc other taxes on minerals, shall be and shall be
deened always to have been as valid as if the provisions
contai ned therein had been enacted by Parliament and that
such provisions shall be deened to have remained in force
upto the 4th day of Aprils Sub-section (2) elaborates and
el uci dates the content of sub-section ( Having regard to the
decisions of this Court and the H gh Courts on the question
of validity of cesses and taxes on minerals inposed by the
States, the sub-section opens wth a non-obstante ' clause
"notw thstanding any judgnents decree or order of —any
court". The sub-section then provide three things. It
firstly says that "all actions taken, things done, rules
made, notifications issued or purported to have been taken,
done nmade or issued shall be deened to have been validly
taken done, made or issued. as the case may be, as if this
section had been in force at all material times when such
actions were taken, things were done, rules were nade and

notifications were issued". Secondly, it says that "cesses
and other taxes on minerals realised under any such |aws
shal | be deened to have been validly..... realised....... as

if this section had been in force at all material tinmes when
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such...... cesses or other taxes were realised". The third
thing provided by the sub-section is the declaration that
"no suit or other proceeding shall be naintained or
continued in any court for the refund of the cesses or other
taxes realised under any such laws". sub-section (3) is

clarificatory in nature. It starts with the words "for the
renoval of doubts" and declares that nothing in, sub-section
(2) shall be construed as preventing any person from
claimng refund of any cess or tax paid by himin excess of
the ambunt due from himunder any of the | aws nentioned in
the Schedule. It is a case of stating the obvious by way of
abundant cauti on.

The object and purpose of the Validation Act is self-
evident. Since it was declared by this Court [ and other
Hi gh Courts] that the State legislatures were not conpetent
to levy cesses and taxes-on_  minerals by virtue of the
decl aration contained in Section 2 of the MMR D. Act [rmade
interms of Entry 54 in List-lI of the Seventh Schedule to
the Constitution ] the Parlianent stepped in and enacted the
rel evant ‘provisions of the State enactnents [nentioned in
the Schedule ] with retrospective effect fromthe date of
the | evy under each of the said enactnents. The power of the
Parliament to |evy such taxes cannot really be disputed. If
the States have no  power to | evy such cesses or taxes, it
follows that Parlianent does have such power. By virtue of
the deeming clause contained in sub-section of Section 2,
the relevant provisions of the State -enactnents nust be
deenmed to have been enacted on the date they were enacted by
the respective State Legislatures and they must be deened to
have remained in force upto the 4th day of April, 1991. The
devi ce adopted by Parlianent is a well-known one. It nmay be
called legislation by incorporation. The effect is as the
rel evant provisions of ’'Scheduled Acts are individually and
specifically enacted by Parlianment; all" those provisions
must be read into Section 2 (1). The necessary and | ogica
consequence flowing therefromis the creation of |evy of al

the cesses and taxes, levied by the respective State
enactnments, by Parlianent itself. The provisions so enacted
are, however, declared to be in force upto the 4th day of
April 1991.

CONTENTI ONS OF THE PARTI ES

S/'Sri K Parasaran, G L. Sanghi, A K Ganguli, B. Sen
V. A. Bobde, Abhishek Singhvi, Rohinton F. Nariman and A it
Kumar Sinha urged the follow ng contentions in support of
their attack upon the validity of the Act:
1. The inmpugned Act is a clear case of the Parliament
seeking to over turn the decisions rendered by this Court
and the Hi gh Courts in exercise of their constitutiona
power and are, therefore, inconmpetent and ineffective.
2. The | anguage in Section 2 does not achi eve the purpose
set out in the Preanble. The Parlianent must first nake a
law creating the levy before it can create a fiction that
the law must be deened to have been mnade do on anterior

date, i.e., before giving it retrospective effect. The
Parlianment cannot relegate even the |law making function to
the realm of fiction. 1In words, wthout making a | aws the

Parliament cannot declare that the law shall be deened to
have been made by it on an anterior date. Section 2 does
not bring into existence any levy/inmposition. the |anguage
enployed in Section 2 is wholly inadequate for the purpose.
The section is nmere exercise in futility.

3. Even if it is held by this Court for any reason that
Section 2 has indeed created the levy the creation of the
said levy is for the linted purpose of enabling the State
CGovernments to retain what they have already collected.
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Section 2 does not enpower the Parlianent or its agencies to
col l ect taxes which were not collected on or before the 4th
day of Aprils 1991. |In other word, after 4th day of April

1991, any tax or cess levied under the Act [ which neans the

schedul ed enact ment s] remai ni ng uncol | ect ed/ unreal i sed
cannot be collected or realised. The idea was to close the
chapter on 4th day of April, 1991: whatever is collected

shall not be refunded and whatever is not collected shal
not be collected thereafter.

4. The effect of Section 2 is that cesses and mnerals are
levied in different States at different rates. This is
because the rate of tax/cess in each of the concerned States
was different. A Parlianentary enactnent cannot |evy the
sane tax/cess at different rates in different States of the
country. It would be discrimnatory and violative of Article
14 of the Constitutions No  justification has been put

forward by the ~Union of Jdndia in support of such
di scrimnatory treatment. Thiis. discrimnatory levy is
antithetical to the basic object underling MMR D. Act,
viz., levy ~of uniform royalties-taxes. |Indeed the Act does

not extend to the entire country but only to certain States
in the country.
5. The decl arati on nade by Parliament in Section 2 of the
MMRD. Act is not an-absolute and wunlimted one. The
denudation of the /State legislatures is only to the extent
provided in the said Act. Section 9 is one of the provisions
of the MMRD. Act defining the extent of denudation. The
i mpugned | evy created by Section 2 - f the inmpugned Act is in
addition to the levy under section 9. In other word, the
extent of denudati on has been enhanced by the inmpugned |evy.
It so, such |evy/denudation could have been effected only by
nmaki ng a fresh declaration in termof Entry 54 list-1 of the
Seventh Schedule to the Constitution. No - such declaration
has been nmade by Parliament and. ~therefore, the levy is
i nconmpetent and i neffective.
6. The levy in question can be related only to Entry 54 of
List-1. It <cannot be related tol Entry 97 of List-1 If so
the |evy of cess/tax should be for the purposes of
regulating the mnes or nineral devel opnent. Absolutely no
material is placed before the Court to show that the |evy of
the inpugned cess/tax is for the said purpose.
7. The inmpugned enactnent is a tenporary statute. Its
effect is only upto 4th day of April, 1991. On that date,
the purpose of the Act cones to an end. Thereafter, it is a
dead-letter. Since Section 6 of the General C auses Act does
not apply in the case of a tenporary statute, no action can
be taken and no recoveries can be made after 4th day of
April, 1991. I ndeed, the rel evant provision of . the
enactnments nentioned in the Schedule to the Act are enacted
and kept alive only upto 4th day of April, 1991 which neans
that even the provisions relating to recovery al so cease to
have any force after the said date. Since the recovers
machi nery is not available and is not in existence after the
Said date, no recoveries can be nade after the said date.
The sequence of events, the statenment of objects and reasons
and the |anguage in sub-section (2) all bear but the fact
that the Act was intended nerely to save the collections
already made and not to enable the union of India or its
agencies to recover the taxes of cesses not realised or
recovered on or before 4th day of April, 1991. It is
significant to note that the inpugned Act does not contain
any provision corresponding to any of the clause in Section
6 of the General C auses Act.

Sri  Chandr asekhar an, | earned additional Solicitor
CGeneral, Sri GQulab C CGupta and Sri K N Shukla, appearing
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for the Governments of Tam | Nadu, Madhya Pradesh and the
CGovernment of India respectively disputed the correctness of
the several contentions urged on behalf of appellants-
petitioners and submtted that section 2 of the inpugned
enactment is perfectly adequate and effective to create the
levy [by Parliament] of cesses and taxes which were earlier
i nposed by the State enactnents but which enactnents were
declared to be inconpetent by this Court and the High
Courts. They submtted that parlianent was conpetent to and
did create a newlevy with retrospective effect but linmted
its operation upto 4th day of April, 1991. The |earned
counsel submitted that the inpugned enactnent is not and
cannot be described as a tenporary statute. the inpugned Act
has not expired. It is very much alive and continues to be
on the statute book.  Merely because the levy created
thereunder is confined to a particular period, it does not
mean either that the Act has ~expired or that it is a
tenmporary statute. Learned counsel also subnmitted that the
different rates of levy created by Section 2 cannot be
descri bed as discrimnatory. Having regard to the context in
whi ch the-inpugned Act cane to be enacted historical factors
it could not have been otherwise. Levy of a tax at different
rates in different States of the country is not an unknown
feature. Such a practice already exists. The Parlianent is
conpetent to enact a law applicable only to part of the
country. Cassification on the grounds of geographica
divisionis a well-known and well-accepted one. It is also
not necessary, they submitted, that there should be a fresh
declaration in ternms of Entry 54 of List-I whenever the rate
of tax or royalty is enhanced -or any of the provisions of
the MMR D. Act are anended. The inpugned enactnent is in
the nature of addition or a proviso to the MMR D. Act. The
States have already been denuded of the power to levy any
tax or cess on mnerals. There is no fresh denudati on now.
The Parliament is only adding to the tax which it has
already inposed and that too for a limted period. Learned
counsel submitted that identical @ provisions have already
been upheld by this Court and that there is no'reason to
take a different view
THE RELEVANT PROVI SI ONS OF THE
CONSTI TUTI ON AND THE M M R. D. ACT:
For a proper appreciation of the questions arising

herein, it is necessary to notice certain relevant
provi sions of the Constitution and the MM R D. Act.
Entries 23 and 50 of List-11 of the Seventh Schedule to
the Constitution read thus:
"23. Regul ation of M nes and
m neral devel opnent subject to the
provisions of List | wth respect

to regul ation and devel opnent under

the control of the Union

50. Taxes on m ner al rights

subject to any limtations inposed

by Parliament by law relating to

m neral devel opnent.

These entries which enpower the States to nake |aws
with respect to regulation of mines and mineral devel opnent
and to levy taxes on mineral rights ares however, subject to
the provisions of List-1 wth respect to regulation and
devel opnent under the control of the Union. Entry 54 of
List-1 enpowers the Union to make | aws regul ating the mnes
and mneral developnent to the extent such regulation and
devel opnent under the control of Union is declared by
Parliament by lawto be expedient in the public interest.
Entry 54 of List-I reads:
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"54. Regul ation of m nes and
m neral devel opnent the extent to
whi ch such regul ation and

devel opnent under the control of
Union is declared by Parlianent by
law to be expedient in the public

interest."

Entry 97 List-I nmay also be set
out:

97. Any ot her mat t er not
enunerated in List Il or List-111

including any tax not nentioned in

ei ther of those Lists"

The Parliament enacted the m nes and m neral s
[ Regul ation and devel opnent] Act, 1957, Section 2 whereof

contains the declaration in terms of Entry 54 of List-1. It
reads:

"2. Declaration as to expediency of

Union control:--- It is hereby

decl'ared that it is expedient in

the public interest that the Union

shoul d take wunder its control the

regul ation of m nes and t he

devel opnent  of mnerals to the

extent hereinafter provided. "

The Act regul at es t he prospecting and m ni ng
operations, prescribes the royalties payable in respect
of mning |eases provides for developnent of minerals and
certain other m scel | aneous and  incidental ' provisions.
Section 9 read with second Schedule to the Act prescribed
the rates of royalty payable by the |essees in respect of
each mneral. Section 9-A provides for paynent of dead-rent
which is in the nature of A mnimm royalty. W need not
refer to the other provisions in the Act for the purposes of
this case.

PART =1l
W may now proceed to deal with the contentions urged
by the |earned counsel for appellants-petitioners, in the

order set out hereinabove.

The first submission of the learned counsel for
appel l ants-petitioners is that by enacting the inpugned Act,
the Parliament has sought to annul and invalidate the
decisions of this Court in India Cenent and Oissa cenment
But which it is not conpetent to do. It is subnmtted that
this Court had issued a mandanmus directing certain State
CGovernments to refund the taxes and cesses collected by them
under the invalid |laws, Sone of the States had also given
undertakings to this Court to - refund the taxes/cesses
collected in the event of the success of  appellants-
petitioners. The mandanmus so issued cannot be inval idated by
making a |aw. The undertaking given by the State is binding
upon it. Strong reliance is placed upon the decisions of
this Court in Madan Mohan Pathak v. Union of India[1978
(3) SCR 334 ] and A V. Nachane v. Union of India [1582
(2) SSCR 246]. It is not possible to agree. It nust be
renmenbered that our Constitution recognises and i ncorporates
the doctrine of separation of powers between the three
organs of the State viz., Legislatures Executive and the
Judi ciary. Even though the Constitution has adopted the
parliamentary form of CGovernnent where dividing |line between
the Legislature and the Executive becones thins the theory
of separation of powers still valid. Qurs is also a federa
formof government. The subjects in respect of Wich the
Union and the States can make | aws are separately set out in
List-1 and List-11 of the Seventh Schedule to the
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Constitution respectively [ List-11l is, of courses a
concurrent list.] The Constitution has invested the Suprene
Court and High Courts with the power to invalidate | aws made
by Parliament and the State |egislatures transgressing the
constitutional limtations. Were an Act made by a State
| egi slature invalidated by the Courts on the ground that the
State legislature was not conpetent to enact it, the
judgrment of the court shall not operate it cannot over-rule
or annul the decision of the court. But this does not mean
that the other legislature which is conpetent to enact that
law. It <can. Simlarly, it is open to legislature to alter
the basis of the judgnment as pointed out by this Court in
Shri Prithvi Cotton MIIls v. Broach Borough Minicipality
[1970 (1) S.CR 388 ] - “all the while adhering to the
constitutional limtations; in such case, the decision of
the court becones ineffective in the sense that the basis
upon which it is rendered, is  changed. The new | ow or the
amended l ow so made can be chall enged on other grounds put
not on the ground that it seeks to ineffectuate or
circumvent the decision of the court. This what is nmeant by
"checks and bal ances" inherent ~in a systemof government
i ncorporating the concept of = separation of powers. This
aspect has been repeatedly enphasised by this Court in
nunmerous decisions  comencing from Shri Prithvi Cotton
MIlls. Under our constitution, neither wing is superior to
the other. Each wing derives its power its power and
jurisdiction from' the Constitution. ~Each must operate with
the sphere allotted to it. Trying to make one w ng superior
to other would be ‘to introduce an inbalance in the system
and a negation of the basic concept of separation of powers
i nherent in our system of governnent. Take this very case.

The state | egi sl atures enact ed provisions | evyi ng
cesses/taxes on mnerals. They thought “that they were
entitled to do so by virtue of Entry 50 of List-11 of the

Seventh Schedule and that the enactnent of the MM R D. Act
by the parlianent and the declaration contained in Section 2
thereof did not deprive them of the Ilegislative power
conferred by the said entry. A Constitution Bench of this
Court in HR'S. Murthy upheld their stand and affirned their
belief. Several vyears later, a larger Bench of this Court
overrul ed H RS Mrthy in India Cenent and ruled that by
virtue of the declaration contained in Section 2 of the
MMR D. Act and the provisions of the said Act, the State
| egi sl atures are denuded of their power to |l evy and tax on
mnerals. Entry 50 in List-1l becane practically a dead
letter. Provisions in several State enactnents |evying
cess/tax on mnerals were accordingly invalidated wth
effect from different dates. The decisions of this Court
clearly neant that the power to |evy cess/tax on mnerals
vested exclusively wth the parlianment. Since this Court is
the final arbiter on the interpretation of the Constitution

everybody was bound by the said declaration of law. In the
circunmst ances, the Parliament stepped in and enacted the
i mpugned | aw, avowedly to bail out States of the predi canent
af orenmenti oned; the inmpugned enactnment makes this objective
cl ear beyond any doubt. At the sane tine, it should be noted
that Parlianment does not purport to clothe the State
legislatures with the power which they do not possess. The
Parliament had already deprived the State |egislatures of
the power to levy tax on mnerals by making the declaration
contained in Section 2 of the MMRD Act as far back as
1957. The said declaration remains intact which neans that
the States have no power to levy any tax or cess on mnerals
so long as the said declaration remains in force. The
parliament, therefore, adopted the only |legislative course
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open to it in the circunstances. It <created those very
levies with retrospective effect by enacting the inpugned
law. Section 2 (1) say that the relevant provisions of the
enactnment nentioned in the schedule to the Act shall be
deened to have been enacted by Parliament on the date they
were enacted by the respective legislatures and that such
provi sions shall be deemed to have renmmined in force upto
4th day of April, 1991. It is not suggested that Parlianment
is not conpetent o levy a tax or cess with retrospective
effect. It is, however, suggested that the tax so levied
must also be operative and effective on the date the
enactment is made. There cannot be levy which is wholly and
exclusively retrospective, it is argued, W see no warrant
for reading such restriction upon the power of the
Parliament. It the parlianent is enpowered to nmake is |aw
with retrospective effect, it is entitled to make the |aw
effective for such anterior period as it think appropriate.
It cannot be said that wunless the levy created wth
retrospective effect is also kept alive on the date the | aw
is enacted by Parlianment, such a | evy would be inconpetent.
Thi s woul'd anount to evol ving a principle unknowmn to | aw and
woul d also anount to creating a fetter on parlianment for
which there is not basis inprinciple. W are also unable to
see any substance i'n the submssion that by virtue of the
i mpugned enactnent, the Parlianent has tried to annual the
judgrments of this Court. On the contrary, the parlianent has
accepted the |aw declared by this Court and has accordingly
enacted the lawitself, about whoselegislative conpetence
there can be no serious question.

The decisions in Madan Mhan Pat hak and Nachane, we
nmust say , have no bearing onthis question. Even so, having
regard to the strong reliance placed thereon by Sri G L.
Sanghi, it would be appropriate to deal with the facts and
principle of the said decisions, to illustrate how the said
decisions are wholly irrelevant- to the questions concerned
therein, First, the decision in Madan Mbhan Pat hak

In June 1974, a settlenment 'was arrived at between the
life insurance Corporation and its enployees relating to the
terms and conditions of service of- Class Ill and Cass |V
enpl oyees including the bonus payable to them C ause 8(ii)
provided for payment of annual cash bonus, arrived at by
applying a particular fornula. The settlenent was valid for
a period of four years and was to continue until a new
settlenent was arrived at. After the comng into force of
the paynment of Bonus (Anmendnent) Act, 1976, the Centra
CGovernment deci ded that the enployees of establishnents not
covered by the paynment of Bonus Act would not be eligible
for paynment of bonus but an ex gratia paynent in |lieu of
bonus would be made to them Life |Insurance Corporation was
one of the establishnments to whomthe paynent of Bonus Act
did not apply. Pursuant to the said decision, the Governnent
of India advised the Corporation to stop paying bonus in
accordance with «clause 8(ii) of the aforesaid settlenent.
The Corporation stopped the paynent whereupon the enployees
approached the Hi gh Court of Calcutta by way of a wit
petition, A learned Single Judge allowed the wit petition
and i ssued a mandamus directing the corporation to pay bonus
in accordance wit <clause 8(ii) of the Settlement. The
Corporation preferred a Letters Patent Appeal against the
sai d decision. Wiile the said appeal was pending, Parlianment
enacted the Life Insurance Corporation (Modification of
Settlement) Act, 1976. Wien the Letters Patent Appeal was
taken up, the Corporation represented that in view of the
said act there was no necessity for proceeding wth the
appeal . The Division Bench accordingly dismssed the Letters
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Patent Appeal with the result that the mandanus issued by
the learned Single Judge continued to be operative and
ef fective. The enpl oyees of the Corporation filed fresh wit
petitions in this Court challenging the constitutiona
validity of the Life Insurance Corporation (Mdification of

settlenent ) Act, 1976 which were all owed. Three opinions
were rendered by the | earned judges, Bhagwati, Krishna |yer
and Desai, JJ. rendered one opinion, Chandrachud, Fazal Al

and Singhal, JJ. A separate short opinion and Beg, C.J.
Anot her opinion. W nmay notice the ratio of each of these
three opinions. Bhagwati, J. held that the inpugned Act did
not refer to and did not purport to supersede or nullify the
settl enent between the Corporation and its enployees. In the
words of Bhagwati, J., "unfortunately the judgrment of the
Calcutta High Court ~remains alnmpst unnoticed and the
i mpugned Act was passed in ignorance of that judgnent.
Section 3 of the -inpugned Act provided that the provisions
of the ~settlenment insofar as they relate to paynment of
annual 'cash bonus to Cass Ill and C ass |V enpl oyees shal
not have " any force or effect fromlst April, 1975..... Thi s
ri ght under the judgnent was not sought to be taken away by
the inpugned Act. The judgnent continued to subsist and the
Life Insurance Corporation was bound to pay annual cash
bonus....". the |earned Judge remarked that the Corporation
conmtted a grave 'error in withdrawing the Letters Patent
Appeal in view of the inmpugned enactnent. Had they persisted
with the appeal and brought the aforesaid Act to the notice
of the Court, the Letters Patent Appeal would certainly have
been allowed. But as a result of the erroneous course
adopted by the Corporation. thelearned Judge renarked, the
mandanus i ssued by the learned Single Judge  renmined
effective and becane final. The Ilearned Judge, it s
relevant to note, cited wth approval the |aw |laid down by
this Court in Shri Prithvi Cotton MIIls but distinguished it
by pointing out that the 1976 Act concerned before them[in
Madan Mohan Pathak] purported to nerely deny the benefit of
settlenent to the enpl oyees which settlenent was directed to
be i mpl enented by neans of a mandanus issued by the Calcutta
H gh Court and hence, the principle in Shri Prithvi Cotton
MIls did not help the Life Insurance Corporation. This is
what the | earned Judge said:

"It is difficult to see how this

decision given in the context of a

validating statute can be of any

help to t he Life | nsur ance

Corporation. Here, the judgnent

given by the Calcutta High Court,

which is relied upon by the

petitioners, is not a nere

decl aratory judgnent hol ding an

impost or tax to be invalid, so

that a validation statute can

renove the defect pointed out by

the judgnent anmending the lawwith

retrospective effect and validate

such inpost or tax."

The | earned Judge then proceeded to examine the
validity of enactnment on the footing that it did take away
the benefit of bonus vesting in the enployees of the
Corporation by virtue of clause 8(ii) to the Settlement and
held it to be violative of Article 31 (2) of the
Constitution. He declared it void that ground. Chandrachud,
Fazal Ali and Singhal, JJ. delivered a two-line order
agreeing with the opinion of Bhagwati, J. that the inpugned
enactment was violative of Article 31(2) and saying further
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that they do not think it necessary to express any opinion
on the effect of the judgnent of the Calcutta Hi gh Court
aforenmenti oned. Beg, C.J. observed, in the first instance,
that though Section 11(2) of the Life Insurance Corporation
Act enpowered the Central Governnent to alter the conditions
of service of the enployees, the Central Government. did

not choose to resort to that provision but instead
parliament chose to enact the Act inpugned therein
depriving the enpl oyees of their bonus. The inmpugned Act
took away the benefit conferred by the nandanus issued by
the Calcutta H gh Court upon the enployees. This amunts to
exerci se of judicial power by Parlianment which has been held
to be bad in Indira Nehru Gandhi v. Raj Narain (1976 (2)
S.C. R 347). The learned Chief Justice then held the inpugned
enactment to be violative of Article 19(1) (f) of the
Constitution and not saved by Article 19 (6).

VWil e appreciating “the ratio of the said opinions, it
is necessary to bear in mnd that it was not a case where
the Hi gh /Court either struck down a statutory provision was
it a case where a statutory provision was interpreted in a
particul ar _manner or directed to be inplenented. It was al so
not a case where the statutory provision on which the
j udgrment was based, was anmended or altered to renove/rectify
the defect.

Now of the seven | earned Judges, only Beg, C J. put as
forward as one of the grounds for allowing the wit petition
the theory that the mandamus issued by the |learned Single
Judge of the Calcutta Hi gh Court having becone final could
not be nullified by Parlianent.” No other I|earned Judge
adopted that reasoning. As pointed out hereinabove, three
| earned Judges for whom Bhagwati, J. spoke, held that the
settlenent remai ned untouched by the  impugned Act and,
therefore settlenent continued to be in forces and that if
the Act is taken as nullifying the settlenment, the Act is
bad being violative of Article 31(2). Three other |earned
Judges, Chandrachud, Fazal Al'i and Singhal, JJ. agreed with
Bhagwati, J. only to the extent ‘that the Act was violative
of article 31(2).

The observations of Bhagwati, J. extracted hereinabove
- upon which Sri  Sanghi places strong reliance - indeed
enphasi se the fact that the 1976 Act was passed in ignorance
of the mandamus issued by High Court and that the Act did
not touch the decision of the H gh Court in any _manner.
These observations cannot be read to support the contention
that where a nandamus issued is premised on the footing that
State | egislatives have no | egislative power to inpose the
di sputed |evy t he Parliament [which is _undoubtedly
conpetent to inpose the said |levies] cannot make a |aw
inmposing the said levies. As pointed out wearlier, the
majority Judgnent of Bhagwati, J. did indeed affirm the
statement of law in Shri Prithvi Cotton MIIls, which we may
guote here only with a view to enphasise the principle.
H dayatullah, C.J., speaking for the Constitution Bench
hel d:

"When a legislature sets out to

validate a tax declared by a court

to be illegally collected under an
ineffective or invalid laws the
cause for i neffecti veness or

invalidity must be renoved before
validation can be said to take
pl ace ef fectively. The nost
important condition is that the
| egi sl ature nmust possess the power
to inmpose the tax, for if it does
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not, the action nmust ever remain
ineffective and illegal. Ganted

| egi sl ati ve conpetence it is not

sufficient to declare nmerely that

the decision of the court shall not

bind, for that is tantanbunt to

reversing the decision in exercise

of j udi ci al power whi ch t he

| egi sl ature does not possess or

exercise, A Court’s decision nust

al ways bind wunless the conditions

on which it is based are so

fundanentally altered t hat the

deci sion could not have been given

in the altered circunstance."

The mandanus issued by this Court was against the
States and not against ~the Union or the Parliament. This
Court did not say that Parliament had no power to inpose the
said levies. W are also of the opinion that the decision in
Madan Mohan~ Pat hak nust be read and wunderstood in the
particul ar facts of that ~case and that it would not be
reasonable to read that decision as mlitating against, or
as over-turning the series  of decisions of this court on
the subject including Rai- Ramakri shna v. State of Bi har 1964
(1) SSCR 897), shri Prithvi Cotton MIls and Joara Sugar
MIlls, v. state of Madhya Pradesh (1966 (1) S.C R 523).

Now, coming to the decision in Nachane, it is indeed a
sequel to the decisions in Madan ~ Mhan Pathak and Life
I nsurance Corporation. v. D.J. Bahadur (1981 (1) S.C. C. 315)
and its ratio has to be wunderstood in the right of the
background facts set out inParas 1 to 5 of ‘the said
judgrment. Having regard to the identity of  the subject-
matter, it was held in Nachane that the decisions in Madan
Mohan Pat hak and D.J. Bahadur being decisions between the
sane parties their ratio is binding upon them It cannot be
said that any new principle was enunci at ed.

W nay nention that we have dealt with the decision in
Madan Mohan Pat hak at some | ength because we find that it is
being frequently relied upon as laying down a principle at
variance with Shri Prithvi Cotton MIls and the host of
decisions affirmng it. In our opinion the effort is a
futile one, as denobnstrated hereinabove. Another decision
rendered by one of wus, Suhas C. Sen, J. sitting with NP
Singh, J. has also understood the decision in Madan Mohan
Pathak in precisely the sane nanner. [See Conorin Match
Industries (P) Limted v. State of Tanm| Nadu [J.T. 1996)
(5) S.C. 167]. We respectfully agree with all that has been
said in the said judgment with respect to the decisions in
Madan Mohan Pat hak and Nachane. It is needless to re-
produce those observations over again here.

We nust also say that the fact-situation and the ratio
of Madan Modhan Pat hak and Nachane is totally at variance
with the fact-situation in the case before us. They are
wor |l ds apart in every sense of the term The first
contention of the appellants is accordingly rejected.

The second contention of the I|earned counsel for
appel | ants- petitioners is that Section 2 of the inpugned
enact nent does not achieve the purpose set out in the
Preanbl e and that the | anguage enployed in Section 2 is not
adequate to create any fresh levies. It is submtted that
the Parliament nust first create the levy and then give it
retrospective effect. But it cannot rel egate both the naking
of law and giving it retrospective effect to the real m of
fiction, it 1is argued. The Parlianment cannot say that it
must be deenmed to have made a law wthout actually making
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it. It is submtted that in sub-section (1) of Section 2
there are no words saying that the Parliament is |evying the
various taxes/cesses mentioned in the said subsection read
with the Schedule. By way of contrast, our attention is
invited to the | anguage of Section 3 of the Sugarcane Cess
(Vvalidation) Act, 1961 which was enacted by Parlianment in
view of the decision of this Court in D anmond Sugar MIls
Limted v. State of Utar Pradesh [1961 (3) S.C R 243] and
the decision of the Madhya Pradesh H gh Court following it
and declaring that the |evy of cess on sugarcane under the
provi sions of the Madhya Pradesh sugarcane (Regul ation of
Supply and Purchase) Act, 1958 was beyond the |egislative
conpetence of the Madhya Pradesh | egislature. Several States
had levied simlar cesses. To neet the situation To neet the
situation arising from the decisions aforesaid, the
parliament enacted the Sugarcane Cess (validation) Act,
Section 3 whereof reads:

"3. “Validation of inposition and

col l ection of ~cesses under  state

act s.

(1) Notwithstandi ng any judgnents,

decree or order of any court, al

cesses i mposed, assessed or

collected or -purporting to have

been i nposed, 'assessed or collected

under any State act before the

comencement of this Act shall be

deened to have been validly

i nposed, assessed or collected in a

accordance wth law, as if the

provi sions of the State Acts and of

all notifications, orders and rul es

i ssued or nmde thereunder, in so
far as such provisions relate to
t he i mposi tion, assessment and

col l ection of such cess  had ~been
included in and fornmed part of this
section and this section had been
in force at all material tinmes when
such cess was inmposed. assessed or
col l ected; and accordingly, --

(a) no sui t or ot her
proceedi ng shall be maintained or
continued in any court for the
refund of any cess paid under any
State Act;

(b) no court shall enforce a
decree or order directing the
refund of any cess paid under any
State Act; and

(c) any cess i mposed or

assessed under any State Act before
the comrencenent of this act but
not col l ected bef ore such
conmencenent nay be recovered
(after assessnent of the cess,
where necessary) in the manner
provi ded under that Act.
(2) For the renoval of doubts it
is hereby declared that nothing in
subsection (1) shall be construed
as preventing any person-

(a) from guesti oni ng in
accordance with the provisions of
any State Act and rules made
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thereunder the assessnent of any

cess for any period; or
(b) fromclaimng refund of

any cess paid by himin excess of

the anmbunt due from himunder any

State Act and the rules made

t her eunder.

(Enphasi s added)

The validity of Sugarcane Cess (validation) Act was
guestioned in this Court in Joara Sugar MIlls Private
Limted but was upheld. The contention of the |earned
counsel for appellants-petitioners is that if the parlianent
wanted to inpose the levies which levies were earlier
i nposed by State enactnents but declared inconpetent, the
Parliament must inposethe levy as has been done by it in
Section 3 of the Sugarcane Cess (Validation) Act, 1961.
Section 2(1). it is contended. does not inpose the |evies
and, therefore thereis no levy and there is no inposition
It is not possible to agree with this contention either. The
State enactments - nentioned in the Schedule to the inpugned
enact ment -di d - contai n provisions creating the levy. It is
he very provisions which are enacted by Parlianent now.
section 2(1) says that the said provisions nust be deened to
have been enacted and must be deened always to have been
enacted by Parliament. In such a situation, it is idleto
contend that Section 2(1) does not create the levy or the
impost. It does. W are also unable to find-any qualitative
di fference between Section 3 of ~ the Sugar cane Cess
(Vvalidation) Act Section 2 of the inpugned Act. The rel evant
words are the same, viz., "shall be deenmed to have been...

". Wth necessary adaptations, both the provisions are quite
ali ke. W need not, however, dilate upon this contention of
appel l ants-petitioners for the reason that an identica
provi sion enacted to neet an identical situation has already
been upheld by this Court in Krishnachandra Gangopadhyaya v.
Union of India [1975 Suppl. S.C. R 151]. In Baijnath Kedia
v. State of Bihar [1970 (2) S.C.R 100], this Court had
declared the second proviso to Section 10(2) of ‘the Bihar
Land Reforns Act, 1950 unconstitutional on the ground that
Bi har | egislature had no |egislative conpetence to enact it
and that Parlianent al one was conpetent to legislate in that
behal f. It was also held that Rule 20(2) franed by the

Bi har Governnment as del egate of the Parliament under Section
15 of the MMR D. Act was unconstitutional since the rule-
maki ng power conferred by Section 15 did not -contenplate
alteration of ternms of |eases already in existence before
the Act was passed. In view of the judgnment of this Court in
Baijnath Kedia, the Parlianment enacted the Validation Act in
the year 1969. The Preanble to the said Act stated that it
was "an act to validate certain provisions contained in the
Bi har Land Reforns Act, 1950, and the Bi har M nor Mnera
Concession Rules, 1964, and action taken and thing done

in connection therewith." Section 2 of the said Act read
t hus:

"2. Validation of certain Bihar

State laws and action taken and

thi ngs done connected therein

(1) The |aws specified in the

Schedule shall be and shall be

deened al ways to have been as valid

as if the provisions contained

therein had been enact ed by

Par | i ament .

(2) Notwi thstanding any judgnent,

decree or order of any court, al
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actions taken things done, rules

made notifications i ssued or

purported to have been taken, done,

made or i ssued and rents or

royalties realised under any such

| aws shall be deened to have been

validly taken, done, nmde, issued

or realised, as the case nmay be, as

if this section had been in force

at all material times when such

action were taken, things were

done, rules were nade, notification

were issued or royalties wer e

realised, and no suit or other

continued in any  court for the

refund of rents or royalties

real i sed under any such | aws.

(3) For the renoval of doubts, it

is hereby declared that nothing in

subsection (2) shall be construed

as preventing any ~person from

claimng refund of  any rents or

royalties paid by himin excess of

the anpbunt due from himunder any

such | aws. "

It was contended before this Court that |anguage of
Section 2 is not sufficient to bring about a levy. It was
contended that no liability to levy rent or royalty can be
created retroactively wthout two clear stages or steps:
firstly, a |aw nust be enacted creating the liability;
next, such provision should be nade retrospective. This two-
stage procedure is absent in the statute under attack and
therefore the purpose, whatever it be, has msfired". It may
be noticed that this is precisely the contention  urged
bef ore us now. The said contention was, however, rejected by
this Court. It observed: "the Bihar Legislature is not is
not legislating into validity by a deem ng provision, what
has been declared ultra vires by the Court. It is Parlianent
whose conpetency to legislate on.the topic in-question is
beyond doubt, that is enacting the "deenming provision". The
Court held further that the |anguage of Section 2 is clear
and unm st akabl e and that by enacting the said provision
the "Parlianent desired to validate retrospectively what the
Bi har legislation had ineffectually attenpted. It has used
words plain enough to inplenment its object and therefore the
validating Act as well. as the consequential levy are good.
A perusal of Section 2 of the inmpugned enactment and Section
2 of the 1969 wvalidation Act considered in Krishnachandra
Gangopadhyaya would show that Section 2 of the inpugned
enactment is a faithful re-production and repetition of
Section 2 of the 1969 Validation Act, word to word: -The only
additional words are in Section 2(l), wviz.," and such
provi sions shall be deemed to have remained in force upto
the 4th day of April, 1991."

Sri Parasaran contended that these additional words in
Section 2(i) do nake a qualitative di fference and
di stinguish the present case fromthe one considered in
Kri shanchandra Gangopadhyaya. W cannot agree. The said
words nerely Ilimt the levy upto 4th day of April, 1991 and
in no manner detract fromthe content and effect of the
precedi ng words enpl oyed in sub-section (1) of Section 2.

So far as reliance wupon the |anguage enployed in
Section 3 of the Sugarcane Cess (Validation) Act is
concerned, all that we need say is, there is no set or
standard formula to which all Validation Acts should
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conform The Parlianent is not bound to adopt identica
| anguage every tine it enacts a Validation Act. It is open
toit to enploy such 1 |anguage as it chooses. Al that the
court should see is whether the | anguage enpl oyed achieves
the purpose which the Parliament set out to achieve. The
| anguage enployed in Section 2 of the inpugned enactnents,
we are satisfied, does achieve the purpose and we are fully
fortified, in our opi ni ons, by t he deci si on in
Kri shnachandra Gangopadhyaya. The second contention too
accordingly fails.

The third contention which has been urged by every
counsel appearing for _appellants-petitioners wth great
vehenence is this: the ‘inpugned Act is designed to and
provides only for validating the taxes and cesses already
recovered under the relevant provisions of the enactnent
mentioned in the Schedule. The inpugned Act does not,
however, enpower or authorise the Parliament or its agencies
to recover taxes and cesses which are payabl e under the said
provi sions but® have not been recovered on or before 4th day
Aprils, 1991. The Statenent ~ of (bjects and Reasons and the
| anguage in sub-section (2) of Section 2 are relied upon in
support of this contention. 1t is also pointed out that
Section 2 does not contain a clause or words correspondi ng
to clause (c) in sub-section (1) of Sections 3 of the

Sugar cane Cess (Vvalidation) Act, 1961, referred to
her ei nbefore. It i’'s not possible to ‘accede to this
contention, either, Section 2 enacts the relevant provisions
of the enact nents ' menti oned in_ the Schedule with
retrospective effect.  The provisions so enacted do create
the levy. |Indeed, unless the levy is validated recoveries

al ready nmade cannot be validated. It is for this reason that
the Preanble to the Act says that it is an Act "to validate
the inposition and coll ection of cesses and certain other on
m nerals under certain state laws". Once the provisions,
which create the levy, are deemed to have been enacted by
Parliament, the levy is very nuchthere with retrospective
effect. Once thereis a valid levy, not only the taxes
al ready collected need not be refunded but the ‘taxes and
cesses which have not already been. collected can also be
collected. It is inpossible to see any distinction in

principle between both. Merely because sub-section (2)
inter alia state that "cesses or other taxes on mnerals
real i sed under any such |aws shall be deened to have been
validly...realised....as if this section had beenin force
at all material tinmes when such....cesses or ot her 't axes
were realised", it does not nean that the axes which were

| evied but not collected cannot be collected. The said words
in sub-section (2) are not words of limtation; they are
words of validation and put in by way of abundant caution in
view of the Judgnents and orders of the Courts. On the
| anguage of Section 2 which enacts wth retrospective
effect, the relevant provisions |evying cesses and taxes on
m neral s and also validates the rules and notifications
i ssued thereunder, we find it inpossible to say that the
levy is validated only for the |imted purpose of saving the
taxes already collected, i.e., to sty the refund of taxes
already collected. Indeed, if the section were so construed,
it wuld lead to discrininatory consequences. Take two
persons A" and 'B'. Both are equal liable to pay the cess
on minerals levied by say the Madras |egislature. One pays
the tax according to law and the other does not. |If the
argunent of appellants petitioners is to be accepted, the
man who paid will be worse off than the person who did not
pay because no tax can now be collected fromthe person who
did not pay. No such unreasonable intention can be
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attributed to Parliament. It would not be reasonable to
assune that the Parliament intended such discrimnatory
treatnent between two similarly placed persons and for no
reason. Some of the counsel for appellants-petitioners
sought to that the above situation cannot be described as
discrimnatory. According to them thereis a reasonable
cl assification between the person who does not pay, cones to
the court and succeeds in his challenge and the person who
does not conme to the court but quietly pays the tax and sits
at home. This illustration proceeds on the assunption that
only a person not paying the tax cones to the court. That
may not always be true. A person may pay the tax demanded
and then cone to court challenging the demand and
collection. There may also be a situation, where tax is
collected from himeven before he cones to court. It is
al so possible that in a given case, stay is not granted by
the court and he is obliged to pay. There may also be a
situation where ~both”A and "B in the above illustration
may not conmeto court. W are, therefore, of the clear
opi nion that once the levy is created or validated as the
case may be, distinction can be drawn between the person who
has paid and the person who has not paid. W are also unable
to find any words in Section 2 or anywhere else in the

i mpugned enactnment limting the levy only to the extent of
the taxes/cesses already collected on or before 4th day of
April, 1991. Nor are we satisfied that absence of a clause

or words corresponding to clause (c)in Section 3(1) of the
Sugarcane Cess (Validation) Act makes any difference. The
said clause nerely sets out the consequence flow ng from he
validation contained in the min linb of Section 3(1), by
way of abundant caution. 1t cannot be treated as a
substantive provision. Sri K. Parasaran then submitted that
the words "inposition and collection" in-the Preanble do
evidence the intention to confine the inmposition to anpunts
already collected. 1t is not possible to agree. By reading
them conjunctively, their neaning cannot be cut down. On the
contrary, the said words indicate'the intention to /validate
the inposition as well as collection. "Collection” does not
nean what is a already collected alone. It neans future
collection as well. Neither the Preanble nor Section 2 say
that what is already collected alone is validated. This
contention too accordingly fails.

The fourth contention of the I|earned counsel for
appel l ants petitioners is wunsustainable in law and is
m sconceived. The Parliament is conpetent-to enact a |aw
applicable only to a part of the country or to sone States
in the country, as the case may be. It is not necessary that
every law nmade by Parliament nust necessarily apply to the
entire country as such. Not only this the Parliament 1is
equally entitled to prescribe different rates of “tax in
different States if such different rates are called for in
the given circunmstances. This is not unknown to | aw. Take,
for instance, sub-section (2A) of Section B of the Centra
Sal es Tax Act. Sub-sections (1) and (2) of the said Act levy
tax at uniformrates throughout the country. But sub-section
(2A) brings about a distinction between state and State. It
says that notw thstanding the provisions in Section 6 (A) or
Section 8(1) or Section 8(2)(b), so much turn-over of a
deal er as pertains to goods, the sale or purchase of which
is under the Sales tax |aw of the appropriate State, exenpt
fromtax generally or subject to tax generally at a rate
which is lower than four percent Central Sales tax shal
al so be charged on such turn-over either at the nil rate or
at such Jlower rate, as the case nmay be. This provision
clearly recognizes and gives effect to different rates of
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tax in different States of the country on identica
transactions of sale. In State of Mdras v. N K Nataraj
Mudal iar [1968 (3) S.C.R 829], this difference in rates of
t ax bet ween di fferent St ates was chal | enged as
di scrimnatory and hence, violative of Articles 301, 302,
303 and 304 of the Constitution of India. The chall enge was
repelled by a Constitution Bench of this. It was held that
the said provision does not bring about any discrimnation
between one State and other within the nmeaning of Article
303. This Court quoted with approval the observations of the
Australian H gh Court in King v. Barger [1908 (6) C.L.R 41]
with respect to the meani ng of the expr essi on
"discrimnation between 'States or part of States" used in
Section 51 of the Australian Constitution:
SR the pervading idea is the

pref erence of | ocality nerely
because it is particular part of a
particul ar ~State. It does not
include a differentiation based on
ot her ~considerations, which  are

dependent-on natural -~ or business

ci rcunst ances, and may operate with

nore or less force in different

localities; and there is nothing in

ny opi ni on, to pr event the

Australian Parlianments, char ged

with the welfare of the people as a

whol e, from doing what every State

in the Cormonwealth has power to do

for its own citizens, that is to

say, from basing its taxation

measur es on consi derations of

fairness and justice, al ways

observi ng t he consti tution

i njunction not to prefer States or

parts of States."

At the sanme time we nust  say that where Parlianent
i nposes different rates of tax in different States, It is
under an obligation to justify the same. It nust satisfy the
court that such a di stinction  does not anount to
di scrimnation and t hat it is reasonabl e in the
circunstances and has a purpose behind it. Now, |et us see
us see whether there is any justification for inposing
different rates in different States in the present case. W
think there is. If one only renmenbers the background and the
context in which the inpugned enactnent was made by
Parliaments the reason behind such different rates would
i medi ately become clear. Each State had inposed its. own
rate. The challenge in India Cenent and Orissa cenent was
not to different rates being levied by different 'State
| egislatures but to the very legislative conpetence of the
State legislatures to inmpose the said levy. Wen the
parliament is re-enacting those very provisions it could not
but adopt those very rates. This is the historica
justifications if we can describe it that way. It is really
not a case where the Parlianentary enactnent is creating the
di stinction or di fferent treat nent. Di stinction and
different treatnent was already there over several decades;
each State was prescribing its own rate on the sane m neral
nobody ever questioned it as discrimnatory; indeed it could
not be so questioned; the decisions of the courts had
declared the levy by the State |egislatures as conpetent;
the Parliament has intervened and by enacting the inpugned
law in exercise of its undoubted power, validated the |evy
and all that flows fromit. In such circunstances, there was
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no other way except to do what has actually been done. The
gquestion is one of power and legality of the exercise and
not its desirability - apart from the fact that test of
desirability may vary form person to person. |In our opinion

the exercise cannot be faulted on the ground of violation of
Article 14 of the Constitution

It is then argued that the very idea behind enacting
the MMR D. Act was to bring about uniformty in taxes and
royalties through the country. True it is. But does that
nmean that Parliament cannot create an exception to the rule
it itself has created. uniformty in the rates of tax is an
objective set out by Parliament in the MMRD Act It is a
pre-condition to a |law nmade by Parliament under Entry 54 in
List-1 nor it a limtation upon Principle, it <can also
create an exception thereto.in appropriate circunstances or
to neet an exigency. This is precisely what has been done in
the instant case. The impugned enactrment is both an addition
and an exception'to Section 9 of the MMR D Act.

The fifth contention of the |learned counsel for
appel | ant's-petitioners is equally nm sconcei ved. The
Parliament has al ready denuded the State |egislatures of
their power to levy tax on minerals inhering in them by
maki ng the declaration contained in Section 2 of the
MMR D. Act. Sri Sanghi -argued that the denudation is | not
absolute but only/'to the extent provided in the MMR D.
Act. Section 9, learned counsel submtted, is one of the
facets of the extent of denudation. ~Section 9, it s
submitted, sets out the rates of royalty levied states that
such rates of royalty can be revised only once in three
years. If Section 9 is sought to be anmended, whether
directly or indirectly, the learned counsel says, a fresh

declaration in terms of Entry 54 of List-1"is called for.
Thi s contention assunes t hat not wi t hst andi ng t he
decl aration. contained in Section 2 of the MMR D. Act, the
States still retain the power to |evy taxes upon mnerals

over and above those prescribed by the MMR D. Act and that
a fresh declaration is called for whenever such subsisting
power of the State is sought to be further encroached upon
This suppositions however. flies in the face of the
decisions of this Court in India Cenent and Oissa Cenent.
The said decisions are prem sed upon the assunption that by
virtue of the said declaration, the States are totally
denuded of the power to levy any taxes on mnerals. rt is
for this reason that the State enactnments were declared
i ncompetent insofar as they purported to levy taxes/cesses
on minerals. The denudation of the States is not partial. It
is total. They cannot |evy any tax or cess . on mnerals so
long ac the declaration in Section stands. Once. the
denudation is totals there is no occasion or necessity for
any further declaration of denudation or, for that matters
for repeated declarations of denotations. Indeed if Sr
Sanghi’s arguments were to be accepted a fresh declaration
woul d be required every time the Parlianent increases the
rate af royalties. No such requirenent can be deduced from
the relevant constitutional provisions as interpreted by
this Court. This contention also accordingly fails.

The Sixth contention of the |learned counsel for
appel | ants-petitioners is prem sed upon the supposition that
the Parliament is bound to utilise the taxes realised under
the i nmpugned Act only for the purpose of regulation of mnes
and mneral developnent. It is on this suppositions it is
argued that inasnmuch as the Union. has not established that
the inpugned levy is required for the purpose of the said
regul ati on and devel opnents the inposition is inconpetent.
In our opinion, the very supposition is msplaced. Wat is
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under the inmpugned enactnment is a tax/cess and not a fee.
Even in the matter of fees, it is not necessary that el enent
of quid pro quo should be established in each and every
cases for it is well-settled that fees can be both
regul atory and conpensatory and that in the case of
regul atory fees the element of quid pro quo is totally
irrelevant. [See Corporation of Calcutta v. Liberty C nema
(A 1.R 1965 S.C. 1107)]. Taxes are raised for augnenting the
general revenues of the State and not for any particular
purpose - nmuch less for rendering a particul ar service.
We may now deal with the last contention urged by

appel | ants-petitioner, It has several facets. W may first
deal with the subnmission that the inpugned act is a
temporary statute and that. it has cone to an end with the
4th day of April, 1991. Since Section 6 of the Genera
Cl auses Act does not- apply to a tenporary statute and al so
because the inpugned act does not contain a saving clause in
terns of ‘said Section 6 it is argued no proceedings for
recovery of unrecovered taxes/cesses can be taken after the
4t h day . of “April, 1991 our opinion, the subnmission is
totally msconceived. tenporary statute is one which expires
on the expiry of the specified period. The inmpugned act was
i ndeed enacted and published in April, 1992 and Section 1(30
says that the Act shall be deened to have come into force on
February 15, 1992. 'It is, therefore, neaningless to say that
it has expired or it ceased to have any effect on the 4th
day of April, 1991. There are no words anywhere in the
i mpugned Act indicating that it expires on the expiry of a
particul ar period or on a particular date. Merely because
the cesses and taxes imposed by it are nade effective upto a
particular date (4th April, 1991), it does not nean that the
statute itself expires on that date. W my in this
connection refer to the decision of this Court in Maganti
Subrahmanyam (dead) by L.Rs. v. The State of Andhra Pradesh
[ 1969 (2) S.C.C.96]. The Madras | egislature had enacted the

Madras Estates Conmunal For est and Private Lands
(Prohibition of Alienation) Act, 1947 with a /view to
prohibit the alienation of Conmmunal, Forest and Private

Lands in the estates in the provi nce of Madras. The Preanbl e
to the Act stated that it was enacted to prevent alienation
of the several lands in the estates.in the Province  of
Madras Pending enactnment of |egislation for acquiring the
interests of land holders in such estates and introducing
Ryotwari Settlenent therein. In 1984, the Madras | egislature
enacted the Madras Estates [Abolition and. Conversion into
Ryotwari] Act providing for acquisition of the rights of
l and hol ders in permanently settled estates. It was
contended before this Court that in view of the statenent in
the Preanble to the 1947 Act, the said Act nust be deened to
have come to an and with the enactnent of the 1948 Act. On
this basis, it was contended that the 1947 Act -nust be
deened to be a tenporary statute. The contention was roundly
rejected by this Court observing that since no fixed
duration of the Act was specified, it cannot be called a
temporary statute. |Indeed, the decision of this Court _in
Madurai Distt. Central Cooperative Bank Ltd. v. Third
I ncome-Tax O ficer, Mdurai [1976 (1) S.C R 135] indicates
that even the Finance Acts which are passed every year, are
not transitional or tenporary enactnents.

It is also necessary to say that nmerely because the
| evy created by an enactnent is limted to a particular
period, the Act itself <cannot be said to be a tenporary
statute. The duration of the levy created by the Act and the
life of the Act are two different things; they are not
necessarily co-extensive. W, therefore, reject the argunent
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that nerely because the levies created by Section 2(1) of
the i npugned Act are to remain in force only upto 4th April
1991, the inpugned Act very nuch continues in force even
today and will remain in force till the Parlianent chooses
to repeal it. In the circunstances, the argument regarding
the inapplicability of Section 6 of General C auses Act or
the all eged absence of a saving clause in terns of Section 6
are m spl aced.

The next facet of this contention is that inasnuch as
the provisions validated under the inpugned Act not only
pertain to levy but also to collection and recovery and
because all those provisions cease to have effect on and
with the 4th day of April, 1991, it nust be held that there
is no machinery in existence after April 4, 1991, for
realising and col l.ecting t he uncol | ect ed\unreal i sed
taxes\cesses. There is nolevy and there is no machinery to
realise the levy after April 4, 1991, it is contended. This
argunent is wurged in-support of the contention that the Act
nerely purports to-validate the recoveries already nade but
does not enpower or authorise realisation\recovery of
taxes\ cesses not already collected. This subm ssion ignores
the crucial circunstance that the levy is created by the
i mpugned Act continues in force. Sub-section (3) of Section
2is afirmindication that notw thstanding the cessation of
| evy after the 4th/day or April, 1991, the machinery created
to recover and refund the said cesses\taxes is kept alive.
Sub- Section (3) of Section 2 reads:

" (3) For the renoval of doubts, it

is hereby declared that nothing in

sub-section (2) shall be construed

as preventing any person from

claimng refund of any cess or tax

paid by himin excess of the anpunt

due from hi munder any such | aws.

Take a case where excessive collection is made sonetine
before April 4, 1991. Wsat is the renedy of the person
concerned. If the appellants argunent were to be accepted,
the person woul d be hel pl ess; there would be no nmachinery to
examne his claim But then what does sub-section (3) nean
and signify? It must , t her ef ore, be held that
notw t hstandi ng the cessation of |levy created by Section
2(1) with April 4, 1991, the machinery requisite  for
realising and refunding the taxes\cesses yet to be collected
or wongly collected, as the case may be, is kept alive. It
cannot al so be suggested wi th any reasonableness that the
said machinery is kept alive only for the purposes of
refunding the excessively collected taxes but not for
col l ecting\recovering the wuncollected\unrecovered taxes and
cesses. The last contention of the appellants-petitioners
al so fails accordingly.

Sri G L. Sanghi addressed a separate argunent specific
to the petitioners from the State of Madhya Pradesh. It is
submitted that, in the first instance, cess on ninerals was
| evied by the Madhya Pradesh Karadhan Adhi ni yam 1982 [Dbeing
M P. Act 15 of 1982]. The levy was decl ared i nconpetent and
void by the Courts, whereupon, it 1is stated, the Madhya
Pradesh Legislature anended in 1987, the Madhya Pradesh
Upkar Adhi niyam 1981, |evying the same cess. Even this |evy
was invalidated by the Courts, it is submtted. Sri Sanghi’s
apprehension is that the inpugned parlianmentary enactnent
val idates the relevant provisions of both the 1982 Madhya
Pradesh Act as well as the 1981 Madhya Pradesh Act (as
amended in 1987), with the result that appell ants-
petitioners may be called upon to pay the cess on mnerals
twice over i.e., under both the 1982 Act as ell as under the
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1981 Act [as anended in 1987] simultaneously. W see no
basis for such an apprehension. Be that as it may, Sri Gul ab
C. Gupta, Ilearned counsel appearing for the State of Madhya
Pradesh, stated clearly that no such double levy will take
pl ace and that there would be only one levy of cess on
mnerals in any given year or any given quantity renoved.
The said statenent should allay any aprehensions on the part
of appellants-petitioners from Madhya Pradesh.

For the above reasons, the appeals and wit petitions
are dismissed with costs. Advocate’'s fee quantitied at
Rs. 2,500/ - in each appeal and wit petition

No orders are necessary in Interlocutory Applications.




