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ACT:

Cal cutta Municipal Act (WB. 33 of 1951), ss. 218 and @ 541-
Taking out licence to run market-State if bound by /statute;
if exenpted by inplication.

State Imunity-Rule that Crown is not bound by statute
unl ess expressly naned or clearly intended, if applies to
I ndi a.

Interpretation of Statutes-State imunity from statutes-
Conmmon | aw rul e of construction if proper rule.

Constitution of |India, Art. 372-Rule of construction, if
“law in force."

HEADNOTE:

The appel |l ant-State of West Bengal was carrying on trade as
owner and occupier of a market at Cal cutta wi thout “obtaini ng
a licence as required under s. 218 of the Cal cutta Minicipa
Act, 1951. The respondent-Corporation of Calcutta filed a
conpl ai nt against the State for contravention thereof. The
trial Magistrate, accepting the State’s contention that the
State was not bound by the provisions of the Act acquitted
the State. on appeal, theH gh Court convicted the State

and sentenced it to a fine, holding thatthe State was

as nuch bound as a private citizen to take out a |icence.
In appeal to this Court the appellant, relying on this
Court’s decision inDirector of Rationing v. Corporation of
Calcutta, [1961] 1 S.C.R 158,contended that the State

was not bound by the provisions of a statute unless it was
expressly named or brought in by necessary inplication and
this common |law rul e of construction, accepted as the law in
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India was "law in force" within the neaning of Art. 372 of
the Constitution and that in any event by necessary
implication the State was excluded fromthe operation of s.
218 of the Act.

Hel d: Per Subba Rao C. J., Wanchoo, Sikri, Bachawat,
Ramaswam , Shel at, Bhargava and Vai di al i ngam JJ. (Shah, J.
di ssenti ng)
The State was not exenpt fromthe operation of s. 218 of the
Cal cutta Muni ci pal Act, 1951 and was rightly convicted.

Per Subba Rao C. J. Wanchoo, Sikri, Ramaswam . Shel at,
Bhargava and Vaidialingam JJ. (i) The Common Law rule of
construction that the Crown is not, unless expressly named
or clearly intended, bound by a statute,, was not accepted
as a rule of construction throughout India and even in the
Presi dency Towns, it was not regarded as an inflexible rule
of construction. It was not statutorily recognized either
by incorporating it indifferent Acts or in any GCenera
Cl auses” Act; at the nost, it was relied upon as a rule of
gener al guidance “in sone parts of the country. The
| egi sl ative practice est abl i shes t hat t he vari ous
| egi sl atures of country provided specifically, exenptions in
favour of the Crown

171
whenever they intended to do so indicating thereby that they
did not rely wupon any presunption but ~only on express
exenptions. Even those courts that accepted it considered
it only as a sinple canon of construction and not as a rule
of substantive law. ' In the Cty of Calcutta there was no
uni versal recognition of the rule of construction in favour
of the Crown. The Privy Council, in Province of Bombay v.
Corporation of the City of Bonbay, (1946) L.R 73 |.A 27
gave its approval to the rule mainly on concession nmade by
counsel. [180 DG 183 H, 184 E-F; 186 DG
The archaic rul e based on the prerogative and perfection of
the Crown has no 'relevance to a denpcratic republic it is
i nconsistent with the rule of |aw based on the, doctrine of
equal ity and introduces conflicts and anonalies. The norma
construction, nanely, that an enactnent applies to  citizens

as well as to State unless it expressly or by necessary
inmplication exenpts the State fromits operation,  steers
clear of all the anomalies and is consistent with the

phi | osophy of equality enshrined in the Constitution. 187
F; 188 B

If a rule of construction accepted by this Court is
i nconsistent wth the | egal philosophy of the Constitution
it is the duty of this Court to correct its self ~and |ay
down the right rule. This Court nust nore readily do so in
constitutional matters than in other branches of law [176
B- C]

Director of Rationing v. Corporation of Calcutta, [1961] 1
S.C.R 158,, reversed.

Province of Bonmbay v. Corporation of the City of Bonbay,
(1946) L.R 73 1.A 271, held inapplicable.

Bengal Inmmunity Co. v. State of Bihar, [1955] 2 S.C.R 603,
referred to.

Case | aw di scussed.

(ii)Even assuning that the common |aw rule of construction

was accepted as a canon of interpretation throughout India
the rule is not "lawin force" within the neaning of Article
372 of the Constitution. There is an essential distinction
between a law and a rule of construction. A rule of
construction adopted to ascertain the intention of the
legislature is not -a rule of law. [187 D

(iii)The State is not excluded fromthe operation of s.

218 of the Act by necessary inplication. The State is not
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the payer as well as the receiver of the fine, or the fine,
when levied goes to the nunicipal fund. Though t he
expression fine' is used, in effect and substance, section
541 is a node of realization of the, fee payable in respect
of the licence. The provision for inprisonment in default
of fine is only an enabling provision and the court is not
bound to direct the inprisonnent of the defaulter. [189 D-H
190 A-B]

Per Bachawat, J : (i) This Court should have in Director of
Rationing and Distribution v. Corporation of Calcutta,
[1964] 1 S.C.R 158, refused to recognise the rule that the
Crown is not bound by a statute save by express words or by

necessary inplication. 1In India the Crowm never enjoyed the
general prerogative of overriding a statute and ’standing
outside it. The doctrine of the general imunity of the

Crowmn fromthe operation of statutes so far as it is based
upon the 'royal prerogative was never inported into |India.
Nor is there any conpelling reason why the courts in India
should not give full effect to the general words of a
statute on the basis of sone-artificial rule of construction
prevailing in England. The bulk of ‘the Indian |egislation

proceeds upon the assunption that the Governnent wll be
bound unl ess the contrary is stated. The
172

rule,as rule of /construction, never gained a firm
foothold in untilthe / Privy Council decision in Province

of Bombay v. Minicipal Corporation for the Cty of Bonbay,
(1946) L.R 73 1. A 271, in 1946, till which tine there was
no settled course of decisions of the |[|ndian courts
necessitating or justifying the application of this rule to
the construction of Indian-statutes; and even in this
decision the propriety of applying the rule to Indian
| egislation was not considered. The inposition of this

strict rule of construction by the “Privy Council was
received very unfavourably in~ India till this Court’s
decision in the Director of Rationing case wherein Province
of Bonmbay was held to have laid down the correct |aw. But
subsequent decisions of this Court disclosed a tendency to
relax and soften the rigour of the rule. Further,  in a
country having a federal system of government it is

difficult to apply the rule of Crown exenption from
statutes. This rule was not in force in I'ndia and therefore
was not "law in force" within the neaning of Art. 372 of the
Constitution. [201 DE, 202 C, 210 A-B, CD;, 205 F; 208 C,
H 210 H 211 F]

This Court has power to reconsider its previous decisions
and this is a fit case where this power should be exercised.
[211 E]

Director of Rationing v. Corporation of Calcutta, [1961] 1
S.C.R 158, reversed. Province of Bonbay v. Minicipa
Corporation for the City of Bonbay, (1946) L.R 73" 1.A 271
hel d i nappl i cabl e.

Shivenkata Seetararnanjaneya Rice & Gl MIls v. State of
Andhra Pradesh, [1964] 7 S.C.R 456 and Bengal Immunity Co.
v. State of Bihar, [1955] 2 S.C.R 603, referred to.

Case | aw di scussed.

(ii)On a question of construction of a statute no rationa
di stinction can be nade between the trading and non-trading
activities of the State. [210 G

(iii)There is nothing in the Act to indicate that the
State should be excluded fromthe purview of s. 218(1)
"requiring the taking out of a licence on paynent of the
prescribed fee and s. 5441(1) providing the renmedy for the
recovery of fee in face of default. |If the State is to be
exenpt fromthe application of s. 541(1)(b) it would lead to
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the anomaly that the State is liable to pay the licence fee
but the Municipality will have no renedy for the recovery of

the fee. Also, the fact that under s. 547(A) the court is
conpetent to direct inprisonment in default of fine is no
reason why s. 5411 1) (b) should not be applied to the
St ate. The special provisions of s. 541(2) indicate that-
the fine realizable wunder s. 541 is -receivable by the
Muni ci pal ity. It follows that the State Governnment is the
payer but is not the receiver of the fine. The fine, when
levied, is taken by the Municipality in full satisfaction of
the demand on account of the licence fee. [212 H, 213B]
State of Bihar v. Rani Sonavati Kumari [1961] 1 S.C. R 728,
relied on.

Shah, J. (Dissenting); (i) The English Conmon Law rul e that
the Crown is not, unless expressly named or clearly
i ntended, bound by a statute, is a rule of construction and
was settled law in India before the -Constitution. [197 F;

198 DO
The Commpn Law of England was adopted in this country
subject. to local variations and the personal |aw of the

parties and the courts which functioned in the forner
British India territory were enjoined to cases not governed
by any specific statutory rules according to equity and good
consci ence,, which neant rules of English Common Law

173

in so far as they were applicable to |Indian society. Them
was practically a consistent course of decisions of the Hi gh
Courts in India, prior to the Constitution, in support of
the view, affirmed by the Judicial Conmittee in Province of
Bonbay v. Municipal  Corporation of the City of Bonbay,
(1946) L.R 73 I.A 271, that the rule that the Crown is not
unl ess expressly naned or clearly intended bound by a
statute applied to India. It was accepted as a 'rule of
interpretation ofstatutes applicable to al | statutes
governing state action, authority or property. A difference
may have prevailed in Parts of the territories now

conpri sing thelndian Union. But this is not peculiar to
this rule of interpretation adoptedby the Courts in
British India. Where uniform statutes do not appl y

di fferences do arise and nust be determ ned according to the
law and jurisdiction inherited by the courts adm nistering
justice. The present case concerns the admmnistration of
law in the town of Calcutta which has for nmore than two
centuries been governed by the English Conmon Law as adopt ed
by the various Acts, Regulations and finally by the Letters
Patent. [191 A-D; 192 D-E, 194 F, 195 D F]

Director of Rationing and Distribution v. The Corporation of
Calcutta, [1961] 1 S.C.R 158, foll owed.

Province of Bonbay v. Minicipal Corporation of the Cty of
Bom bay, L.R 73 I.A 271, applied.

State of West Bengal v. Union, [1964] 1 S CR 371
Srivenkata Seetaramanjaneya Rice & Gl MIls v. State of
Andhra Pradesh, [1964] 7 S.C.R 456, Builders Suppl y
Corporation v. Union of India, AIl.R 1965 S.C 1061

referred to.

Case law referred to

There is no reason to hold that the rule which previously
applied to the interpretation of a statute ceased to apply.
on the date on which the Constitution canme into force. The
Constitution has not so fundanentally altered our concept of
"State’ as to abandon the traditional view about State
privileges, imunities -and rights because they had a
foreign origin and on the supposed theory of -equality
between the State and its citizens. The guarantee of equa

protection clause of the Constitution does not extend to any
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differential treatment which may result in the application
of a special rule of interpretation between the State and
the citizens nor has the Constitution predicated in al
respects equality in matters of interpretation between the
State and its citizens. A State can, in the interest of
public good, select itself for special treatnent. Thi s
being so, there is no reason to suppose that a Statute which
was franmed on the basis of a well settled rule of pre-
Constitution days which accorded the State a specia
treatment in the matter of interpretation. of statutes nust
be deened to have a different meaning on the supposition
that the Constitution has sought to inpose equality between
the State and the citizens. [198 H 199 F]

The fact that in the Indian federal set up sovereignty is
divided between the Union and the States, and in the
application of the rule that the State is not bound by a
Statute, unless expressly naned or clearly inplied, conflict
bet ween-the State enacting a | awand the Union,, or another
State,  nmmy arise, does not give rise to any insuperable
di fficulty ~which renders the rule inapplicable to the
changed circunmstances, for, it is the State which enacts a
legislation in terms general which alone may claim benefit
of the rule of interpretation and not any other State. [199
g

(ii)The rule of interpretation being a settled rule is "law
in force" within Me neaning of Art. 372 of the Constitution
Arule is not any

174

t he less a rule of law because it is a rule f or
determ nation of the.intention of the |egislature and for
its application requires determ nation of facts and
circunstances outside the statute. Acceptance . of t he
proposition that a decision of the highest judicial tribuna
before the Constitution, is |law, does not involve the view
that it is immutable. A statue may be repealed,’” and even
retrospectively, it would then cease to be in ,operation; a
deci sion which in the view of this Court is erroneous nmay be
overrul ed and may cease to be regarded as law, but till then
it was lawin force. [198 DG

(iii)The application of the rule cannot be restricted

to cases where an action of the State in its  sovereign
capacity is in issue. |In the context of nmodem notions of
the functions of a welfare State, it is difficult to regard
any particular activity of the State as excl usivel y trading.
[ 200 A- B]

(iv)The State of West Bengal was not ‘bound by the
provisions relating to the issue of licences for ~occupation
or conduct of a market. [200 F]

There is no, express reference to the State, nor. is  there
anything peculiar in the nature purpose and object or in the
| anguage wused in the enactnent relating to the “issue of
i cences, which may suggest that the State rmust by necessary
i mplication be bound by its provision. [200 E]

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION: Crim nal Appeal No. 193 of
1964.

Appeal fromthe judgnment and order dated April 29, 1964 , of
the Calcutta High Court in Crimnal Appeal No. 369 of 1962.
S. D. Banerjee, Advocate-General for the State of West
Bengal

B. Sen, P. K Chatterjee, M K Banerjee and P. K Bose,
for the appell ant.
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M C. Setalvad, A N Sinha and Sukumar Gnhose, for the
respondent,

N.S. Bindra, R H Dhebar and R N. Sachthey, for inter-
vener No. 1.
A V. Rangam for intervener No. 2.
V. A. Seyid Mihamad, Advocate-Ceneral for the State of
Kerala and A. G Puddisery, for intervener No. 3.
0] P. Rana, for intervener No. 4.

l. N. Shroff, for intervener No. 5.

K. B. Mehta, for intervener No. 6.
The Judgnent of SUBBA RAO, C.J., WANCHOO SIKRI, RAVASWAM ,
SHELAT, BHARGAVA and VAIDI ALINGAM JJ. was delivered by
SBBBA RAO C. J. BACHAWAT J., delivered a separate
concurring Judgnent. SHAH, J. delivered a di ssenting
pi ni on.
Subbarao, C. J. This Full Bench of 9 Judges has been cons-
tituted to consider the correctness of the decision of this
Cour t

175

in Director of Rationing and Distribution v. The Corporation
of Cal cutta(l).
The relevant facts are sinple and are not in dispute. The
State of West Bengal was carrying on the trade of a daily
mar ket at 1, O phanganj Road, Calcutta, w thout obtaining a
licence as required under s. 218 of the Calcutta Minicipa
Act, 1951 (West Bengal Act 33 of 1951) < hereinafter called
the Act. The Corporation of Calcutta filed a conplaint
against the State 'of West Bengal in the Court of the
Presi dency and Munici pal Mgistrate, Calcutta, under s. 541
of the Act for contravening the provisions of s. 218

t her eof . Under s. 218 of the Act, —every person who
exercises or carries on in Calcutta any trade, shall take
out a licence and shall pay for the same such fee ‘as is

mentioned in that behalf in Schedule IV to the Act.
Admittedly for the year 1960-61, the Government of @ West
Bengal did not take out a |icence under the said section but
carried on the said trade. The main contention/ of the
CGovernment was that the State was not bound by ‘the pro-
visions of the Act. The |earned Magistrate, accepting the
said contention, acquitted the State. On appeal, the High
Court of Calcutta held that the State was carrying on the
busi ness of running a market and, therefore, it was as much
bound as a private citizen to take out a |I|icence. It
di stingui shed the decision of this Court in Director  of
Rationing and Distribution v. The Corporation of Cal cutta(1)
on the ground that the said decision was concerned with the
sovereign activity of the State. |In the result the State of
West Bengal was convicted under s. 537 of the | Act-s.. 537
appears to be a mstake for s. 541-and sentenced to pay a
fine of Rs. 250, with the direction that when realized, it
should be paid to the Corporation. Hence the  present
appeal

Learned Advocate Ceneral of West Bengal raised before us the
following points: (1) The State is not bound by the
provisions of a statute unless it is expressly nanmed  or
brought in by necessary inplication; (2) the said principle
equal |y applies to sovereign and non-sovereign activities of
a State; and M. N. S Bindra, |earned counsel appearing for
the Attorney GCeneral raised before us the third point,
nanely, this Court has no power under the Constitution to
review its earlier judgnent.

Wiile the |earned Advocate Ceneral contended that the rule
of construction in favour of the State was part of the
conmon | aw of Engl and accepted as the law of this country
and, therefore, was law in force within the meaning of Art.
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372 of the Constitution, M. N S. Bindra argued that the
said rule of construction was law of the land in that it was
declared to be so by the Judicial Cormmittee in Province of
Bonbay v. Muini ci pal Corporation of

(1) [1961] 1 S.C.R 158.

176

the Cty of Bonmbay(1l) and, therefore, it was lawin force
within the neaning of Art. 372 of the Constitution.

The third contention need not detain us, for it has been
rejected by this Court in The Bengal Inmunity Conpany
Limted v. The State of Bihar(2). There a Bench of 7 Judges
unani nously held that there was nothing in the Constitution
which prevented the Supreme Court from departing from a
previous decision of its own if it was satisfied of its
error and of its baneful effect on the general interests of
the public. If the aforesaid rule of construction accepted
by this Court is inconsistent with the [egal philosophy of
our Constitution, it is our duty to correct ourselves and
lay down the right-rule. |In constitutional matters which
af fect the evol ution of our polity, we nmust nore readily do
so than -in -other branches of law, ~as perpetuation of a
m stake wll be harnful to public interests. VWi | e
continuity and consistency are conducive to the snooth
evolution of the rule  of law, hesitancy to set right
deviations will retardits growh. 1In this case, as we are
satisfied that the said rule of construction is inconsistent
with our republican polity and, if accepted, bristles with
anonal i es, we -have no hesitation to reconsider our earlier
deci si on.

At the outset it will be convenient to notice the facts of
the decision of this Court in Director of Rationing and

Distribution v. The Corporation of Calcutta(3) and the
reasons given by this Court for applying the said rule of
construction to an Indian statute.” There, the Director of
Rationing and Distribution was using certain premses in
Calcutta for storing rice flour, etc. w thout taking out any
licence wunder s. 385 (1)(a) of the Calcutta Minicipal Act,
1923. The Corporation of, Calcutta filed a ~conplaint
against the said Director in the Magistrate’'s Court for the
contravention of the said provision. ~This Court held that
the State was not bound by the provisions of s. 386 (1)(a)
of the said Act and that the appellant was not liable to
prosecution for the contravention of the said section

Sinha, C. J., speaking for Imamand Shah, JJ., ~gave one
judgrment, Sarkar, J., gave a separate - but concur r ent
judgrment, and Wanchoo, J., recorded his dissent. The
reasoning of Sinha, C J., is found in the follow ng passage

"It is well-established that the common | aw of
England is that the King's prerogative is
illustrated by the rule that the Sovereign is
not necessarily bound by a statutory | aw which
binds the subject. This is further enforced
by the rule that the King is not bound by a
statute unless he is expressly named or unless
he is bound by necessary inplication or
unl ess, the statute being for the public good,
it would be absurd to exclude the King from
it." (at page 170).

(1) [1946] L.H 73 |.R 271. (2) [1955]
2 S.C.R 603.

(3 [1961] 1 S.C.R 158

177

"That was |aw applicable to India also, as
authoritatively laid down by the Privy Counci
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in the case referred to above [(1946) L. R 73
LA 270)]...... it (lawin force under Art.
372 of the Constitution) nust be interpreted
as including the common | aw of England which
was adopted as the law of this country before
the Constitution cane into force.” (At p.
173).
Si nha, CJ., therefore, held that the said rule of
construction was, part of the common | aw of England, that it
was adopted by this, country and that Art’ 372 of the
Constitution continued it. Sarkar, J., on the other hand,
agreed with the conclusion arrived at by Sinha, CJ., but on
a different ground. He based his conclusion not on any
conmon | aw doctrine, but sinply on the ground that the said
rule of construction of statutory provisions was accepted
and followed in Engl and, Anmerica and India. Wanchoo, J., in
his dissent, put the case in a different perspective. The
fol l owing, passage brings out his |ine of thought
"Two things are <clear from this noder n
conception of royal prerogative, nanmely (1)
that there nust be a Crown or King to whomthe
royal prerogative attaches, and (2) that the
prerogative must be part of the common [ aw of
Engl and. Both these conditions existed when
the /'Privy Council decision.in Provincel of
Bonbay v. Municipal Corporation of the City of
Bonbay(1) was given in Cctober 1946; the King
was 'still there and the Privy Council held
that the English common |aw rule of construc-
tion applied to Indian |egislation as mich as
to English ,statutes.” (At p. 184).
“I'n our country the Rul e of Law prevails and
our Constitution has guaranteed it by the

provisions contained in Part IIl thereof as
wel | as by -other provisions in ot her
Parts...... It is tomy mnd inherent in the

conception of the Rule of Law that the State,
no less than its citizens and others, is/ bound
by the laws of the land. Wen the King as the
enbodi ment of all power-executive, |egislative
and judicial-has disappeared and in our
republican Constitution, sovereign power -~ has
been di stributed anbng various organs created
"thereby, it seens, to ne that there is
nei t her justification nor necessity for
continuing the rule of construction based on
the royal, prerogative." (At p. 185).
"But where the royal prerogative is nmerely a
rule of construction of statutes based on the
exi stence of the Crown in England and for
historical reasons, | fail to see why in a
denocratic republic, the courts should not
follow the ordinary principle of construction
that no one

(1) [1946] L.R 73 1.A 271

178
is exenpt fromthe operation of a statute
unl ess the statute expressly grants the
exenption or the exenption arises by necessary
inmplication.” (At pp. 188-189).

The conflict between the two views expressed by the |earned

Judges in the earlier decision mainly rests on the neaning

of the expression "law in force" in Art. 372 of the

Constitution. Wiile Sinha, CJ., took the view that the

common | aw of England, including the rule of construction,
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was accepted as the law of this country and was, therefore,
the law in force within the neaning of the said Article,
Wanchoo, J., took the view that whatever might be said of
the substantive laws, "a rule of construction adopted by the
conmon | aw of Engl and and accepted by the Privy Council at a
time when the Crown was functioning in India, was not the
law in force within the neaning of the said Article.
We shall now consider the validity of the conflicting views
The common law of England is clear on the subject. In
Hal sbury’s Laws of England, 3rd Edn., Vol. 7, in Part 5 of
the Chapter on "Constitutional Law' under the heading "The
Royal Prerogative", the Royal prerogatives are enumerated
and their Iimtations are given. |In para 464 it is stated
"The general rule is that prerogatives cannot
be affected or parted with by the Crown,
except by express statutory authority."
The prerogative right can be taken away by |aw because the
law is nade by the Crown with the assent of the Lords and
the Commons. It can be taken away only by |law to which the
Crown is a party. Wether a particular statute has taken
away such_ right pertains to the domain of the rule of
construction. The relevant rule of construction evolved by
judicial decisions inEngland may be stated thus :
"At all events, the Ctown is not reached
except by express words or by necessary
inmplication in any case where it would be
oust ed of an exi sting prerogative or
interest." (See Perry v. Eames) (1).
It is said nmuch ‘to the same effect in Maxwel | ” s
Interpretation of Statutes, 11th- Edn., at page 129, thus :
"It is presuned that the |egislature does not
i ntend to deprive t he Crown of any
prerogative, right or~ property, unless it
expresses its intention to do so in explicit
terns, or makes the inference irresistible."
The same rule is given in Bacon's Abridgnent
7th Edn., 9.462. The legal position in England
may be summarised thus :
(1) [1891] 1
179
"The substantive rule of law is that the
prerogative of the Crown can only be taken
away by law. The rule of construction evolved
by the courts to ascertain the |egislative
intention is, that it is presuned that a
statute has not taken away the prescriptive
right unless it has expressly or by necessary
i mplication done so."
There is an essential distinction between a substantive |aw
and a rule of construction and that is well expressed by
Craies in his book "On Statute Law', 6th Edn., at- p. 10,
thus :
"A rule of law, e.g., the Rule agai nst
Perpetuities or the Rule in Shelley s case
(abolished in 1925), exists independently  of
the circunstances of the parties to a deed,
and is inflexible and paramunt to t he
intention expressed in the deed. A rule of
| aw cannot be said to control the construction
of a statute, inasmuch as a British statute is
itself part of the suprenme |law of the land and
overrides any pre-existing rules with which it
is i nconsi stent. A rule or canon of
construction, whet her of wll, deed or
statute, is not inflexible, but is nerely a
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presunption in favour of a particular neaning
in case of anmbiguity. This was well expressed
by Bowen, L.J. in L N W Ry. v. Evans:(1)
' These canons do not override the | anguage of

a statute where the language is clear : they
are only guides to enable us to understand
what is inferential. |In each case the Act of
Parliament is all powerful, and when its
meani ng is unequi vocal | y expressed the

necessity for rules of construction disappears
and reaches its vani shing point."
The same principle was stated by Bhashyam Ayyangar, J., in
Bell v. The Municipal  Commssioners for the City of
Madras(2) thus :
"These conpendi ous canons of interpretation
which are inthe nature of maxinms can only be
regarded as nere guides to the interpretation
of “Statutes and ought not to be applied as if
they were statutory clauses, enacted with al

the preci si on and provi sos of an
I'nterpretation Act."
Franfurter, J., said to the same effect in

United States v. United Mne Wrkers of
Amrerica thus : (3)

"At best, this canon, like other generalities
about statutory construction, is not a rule of
| aw. What ever persuasiveness-it may have in
construing a particular

(1) [1893] | Ch. 16, 27. (2) 1.L.R [1902] 25 Mad
457, 484.

(3) [1947] 91 L. ed. 923.
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statute derives fromthe subject-matter and the terns of the
enactnment in its total environnent.”
Even in England this rule of interpretation has not been
treated as inflexible. It is gradually losing ground in
many branches of Jlaw. The incongruity of the /rule of
discrimnation in favour of the Crown was pointed out by
danville L. WIliamns in his treatise on " Crown
Proceedi ngs", at p. 53
"The rule originated in the Mddl e Ages, when
it perhaps had some justification. Its
survival, however, is due to little but the
vis inertiae."
The aut hor continues at p. 54-:
"Wth the great extension in the activities of
the State -and the nunber of servants enpl oyed
by it, and with the nodern idea, expressed in
the Crown Proceedings Act, [conmpare in 'this
connection Art. 300 of our Constitution],
"that the State shoul d be accountable-in wide
neasure to the | aw, the presunption should be
that a statute binds the Crown rather than it
does not."
The next question is, how far and to what extent the commobn
| aw of England relating to the prerogatives of the Crown has
been accepted as the law of our country? Nothing has been
pl aced before us to show that the entire body of the conmon
law pertaining to prerogatives was accepted as the |aw
t hroughout | ndi a. India at the relevant tine conprised
Provinces and Native States. As Bhashyam Ayyangar, J.,
pointed out in Bell v. The Minicipal Conm ssioners for the
Cty of Madras() "the prerogatives of the Ctown in India-a
country in which the title of the British Ctown is of a very
m xed character-may vary in different provinces, as also in
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the Presidency towns as distinguished from the nofussil

"The determination, with anything like |Iegal precision, of
all the prerogatives of the British Crown in India is by no
nmeans an easy task." It is well-known that the Common | aw of
Engl and was applied as such in the original sides of the
H gh Courts of Calcutta, Bonbay and Madras, and that in the

nofussil courts the principles enbodied in the comon |aw
were invoked in appropriate cases on the ground of justice,
equity and good conscience. It cannot, therefore, be

posited that either the entire body of common | aw of Engl and
relating to prerogatives of the King or even the rule of
construction as formng part of that |aw was accepted as | aw
in every part of the country. It has to be established
whenever a question arises as to what part of the comon | aw
was accepted as the lawin a particular part of the country.
Learned Advocate General of West Bengal referred us to the

decision of the Privy Council in Province of Bonmbay v.
Muni ci pal

(1) I.L.R (1902) 25 Mad. 457,484.
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Corporation of the Gty of Bomhay(l) in support of his
contention that the conmon | aw of England was accepted as
the law of our country inthat regard. |In that case the
guestion was whether the Crown was not bound by s. 222(1)
and s. 265 of the/City of Bonbay Municipal Act, 1888 which
gave the Minicipality power to carry water-mains for the
pur poses of water supply through across or under any street
and into, through or under any |land "whatsoever within the
city." Wen the Minicipal Corporation wanted to lay water-
mains through the 1land belonging to the  Governnent of
Bonbay, the Governnent did not agree except on-sone condi-
tions. Thereafter, the dispute between the parties was
referred to the High Court. Utimtely, setting aside the
order of the H gh Court, the Privy Council held that the
rule that no statute bound the Crown unless the Crown was
expressly or by necessary inplication made bound thereunder
applied to the Crown in India and that there was /no such
express intention or necessary inplication in ‘the said
section. Indeed, the H gh Court also accepted’ that
principle, but on the construction of t he rel evant
provisions it came to the conclusion that there was such a
necessary inplication thereunder. On the application of the
principle there was no contest before the Privy Council
The Privy Council expressly stated so at p. 274, ~when it
observed
"The Hi gh Court held, follow ng previ ous
decisions of its own, that the principle to be
applied for the decision of ‘the question
whet her or not the Crown is bound by a statute
is no different in the case of I ndi an
Legislation from that which has long been
applied in England. The parties concurred in
accepting this view, and their Lor dshi ps
regard it as correct."
The decision nmade on a concessi on nade by the parties even
though the principle conceded was accepted by the Privy
Council without discussion, cannot be given the sane value
as one given upon a careful consideration of the pros and
cons of the question raised. Further, no argunent was
raised before the Privy Council that the Common |aw of
Engl and had legal force only in the said three Presidency
towns and not in the rest of the country, for that case
happened to be one that arose in the City of Bonbay. The
observations of the Privy Council that the principles
obtaining in England al so governed the Crown in India are,
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rather wde. Nor any argunent was raised before the Privy
Counsel nmeking a distinction between substantive branches of
common law and nmere rules of construction. It is not
possi bl e to predicate what the Privy Council would have said
if that distinction had been placed before it. Be that as
it my, this decision cannot be taken as finally deciding
the question that is raised before us.
(1) [1946] L.R 73 1.A 271
182
Learned counsel relied upon a series of |ndian decisions in
support of his contention that this rule of construction had
becorme the | aw of the |and.
It was held in The Secretary of State in Council of India v.
The Bonbay Landi ng and Shi ppi ng Conpany (Limted) (1) that in
a winding up proceedi ngs the Crown was entitled to the sane
precedence in regard to the debts due to it, in England, in
Ganpat Putava v. Collector of Kanara(2) that the Crowmn was
entitled to the sane precedence in regard to fees payable to
it by a pauper plaintiff, in The Secretary of State for
India v. Mthura Bhai() that section 26 of the Limtation
Act, 1877 being a branch of substantive law did not affect
the Crown’s right, in Mtilal Virchand v. The Col |l ector of
Ahmedabad(4) that the Mam atdars’ Courts could not entertain
and decide a suit to which the collector was a party in The
Government of Bonbay v. Esufali Sal ebhai (5) that the Crown
had a prerogative right to intervene and claim conpensation
in Land Acquisition proceedings, in H ranand Khushiram v.
Secretary of State(6), that the Crown was not bound by the
provision of the Bonbay Municipality Act, in The Secretary
of State for India v. The Minicipal Corporation of Bonbay
(No. 1)(7) that the Crown was subject to a charge under s.
212 of the Bonbay City Municipal Act. A careful study of
these decisions discloses that all~ of them related to
particul ar prerogatives of the Crown and that the Court held
either that the prerogative of the Crown Was taken away by
the statute or not, having regard to the construction pl aced
by it on the relevant statute. It is true that in /sone of
the decisions the said rule of construction was noticed, but
as the decisions turned upon the construction of the
rel evant provisions, it could not be said that the said rule
had been accepted as an inflexible rule of construction by
the Bonbay H gh Court. 1In one of the judgnents even the
applicability of the rule of construction was doubt ed.
A learned thesis on the subject is found in the judgnent  of
Bhashyam Ayyangar, J., in Bell V. The Munici pa
Conmi ssioners for the Gty of Madras(8). The Superintendent
of the Governnent (un-carriage Factory, WMadras, having
brought tinber belonging to the Government into the City of
Madras w thout taking out a |licence and paying the licence
fees prescribed by s. 341 of the Gty of Madras Minicipa
Act, was prosecuted. There was no nention of CGovernment in
the said section. A Division Bench of the Madras H gh Court

(1) [1868] 5 Ho H C Rep. 23, 27.
(3) [1889] I.L.R 14 Bom 213.
(5) [21909] |I.L.R 34 Bom 618.
(7) [21935] 37 Bom L.R 499, 509.
(2) [1875] |.L.R 1. Dom 7.
(4) [1906] I.L.R 31 Bom 86.
(6) A l.R 1934 Bom 379.
(8) I.L.R (I 902) 25 Mad. 457, 484.
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Indian legislation, statutes inposing duties or taxes bound
the CGovernment unless the very nature of the duty or tax was
such is to be inapplicable to it. Bhashyam Ayyangar, J., in
his judgnent, after considering all the relevant material on
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the subject statutes and English and Indian decisions-cane
to the conclusion that exenption fromthe paynent of tolls,

rates and taxes was not in reality a prerogative of the
Crown, but depended sol ely upon the right construction to be
put on the Crown grant or the statute in question. Though
the learned Judge noticed the rule of construction and
affirmed its application both to English and Indian statutes
vis-a-vis the Crown, he pointed out that the said rule, |ike
every cognate rule of construction was not really a pre-
rogative of the Crown but only a canon of interpretation and
a nmere guide to the interpretation of statutes. That case
arose in the Madras City. In Madras the_ position was that
non-liability of the Crown to taxes was not treated as its
prerogative and the aforesaid rule of construction was only
treated as a qguide in interpreting the provisions of a
statute.

Now coming to Calcutta, a Division Bench of the Calcutta
Hi gh Court in Corporation of Calcutta v. Bhupal Chandra
Sinha(1l) 'held that the Crown was bound by s. 421 of the
Cal cutta ‘Munici pal Act, 1923 and that the unwhol esone barl ey
found in the Governnment stores was liable to be destroyed.
No doubt, the Court re-stated the said rule of construction
and came to the conclusion that by necessary inplication the
State was bound by the said provision

A Division Bench of the same Hi gh Court in Corporation of
Calcutta v. Director of Rationing and Distribution(2) held
that the State Government which was carrying on a trade at
prem ses No. 259, Upper Chitpur Road, Calcutta, and was
using or permitting the use of the said premses for the
purpose of storing rice etc. wthout licence was liable to
be convicted under s. 386(1)(a) of the Calcutta Minicipa

Act, 1923, read with s. 488 thereof Wen the said rule of
construction was pressed upon the | earned Judges, they held
that the law, even after coning into force of the Governnent
of India Act, 1935, was that the Crown or the Government was
bound by the statute wunless it was exenpted from its
operation either expressly or by necessary inplication

They did not, therefore, accept the rule of construction
laid down by the Privy Council. |t cannot, therefore, be
said that inthe Cty of Calcutta there was a universa

recognition of the rule of construction in favour of the
Cr own.

The legislative practice in India establishes that the
various Legislatures of the country provided specifically
exenptions in

(1) AI1.R 1950 Cal. 421. (2)A I.R 1955 Cal. 282.
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favour of the Crown whenever they intended to do so
i ndi cating thereby that they did not rely.  upon any
presunption but only on express exenptions, see, for
instance, s. 74 of the Contract Act, s. 9 of the Specific
Relief Act, s. 90 of the Indian Registration Act, s. 2(a)
and (b) of the Indian Easements Act, The Crown Grants Act XV
of 1895, ss. 295 (proviso), 356(b) and 411 and 616 (a)  of
the Code of Civil Procedure (old), s. 212 (proviso) of the
I ndian Companies Act, s. 20 (proviso) of the Sea Custons
Act, 1878, s. 1(4)(i) of the Indian Ports Act, s. 3, proviso
(1) of the Indian Stanps Act, 1899, and s. 3 of the India
Act XI of 1881 etc. What is nore, Act Xl of 1881 enpowered
the Governor-General in Council by order to prohibit the
| evy by a Municipal Corporation of any specified tax payable
by the Secretary of State for India and to direct the
Secretary of State for |Indiato pay to the Minicipa

Corporation in lieu of such tax some definite amounts. This
Act was a pointer against the contention that there was a
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presunption in favour of the Crown that a statute was not
binding onit. It is true that there are other Acts where
there are specific provisions to the effect that the
provisions of the Acts shall be binding on the Governnent:
see s. 10 of the Arbitration Act (Act X of 1940), s. 116 of
the G Field Regulation and Devel opnent Act (Act LIII of
1948) . Subsequent to the making of the Constitution also
there were Acts where such a provision was found. There is
no firmlegislative practice based upon the said presunptive
rule of construction. Different statutes adopted different
devices to achieve their desired results. The |egislative
practice, therefore, does not support the contention that in
India the said rule of construction was accepted. It only
shows that wherever an exenption was intended to be given to
the Governnment it was expressly nentioned and wherever there
m ght have been any doubt. of the liability of t he
CGovernment, it was expressly made liable. The rule of
construction was not statutorily recognised either by
incorporating it indifferent Acts or in any General C auses
Act; at the nost, it was relied upon as a rule of genera
gui dance in some parts of the country.

Sone of the American decisions may usefully be referred to
at this stage. It was said that in Arerica where the Crown
did not exist, the same rule of construction was adopted in
that country as |aw of ‘the I and and therefore by anal ogy the
sanme | egal position nmust be accepted inIndia.

The decision in H Snowden Marshall v. People of the State
of New York(1l) only lays down that the State of New York has
the common | aw prerogative right of priority over wunsecured
creditors. This case has nothing to do with the rule of
construction but was based upon the common | aw prerogative
of the

(1) (1920) 65 L.cd. 315.
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Crown expressly enmbodied in the State’s Constitution. The
decision in Guarantee Trust Company of New York v. United
States of America(l) accepted the immnity of the sovereign
fromhe operation of statutes of limtation. That decision
was based wupon the doctrine of public policy -evolved by
courts, though in evolving the said policy the courts had
been influenced, to some extent, by the doctrine of the
pregrogative of the Crown. This decision also does  not
express any opinion on the rule of construction

The decision in United States of America v. United M ne
Workers of Anerica(2) ruled that statutes whichin genera
terns, divested pre-existing rights and privileges would not
be applied to the sovereign wthout express words to that

effect. But Frankfurter, J., after citing the (said rule,
poi nted out that
" At best, this canon, |I|ike other generalities about

statutory construction, is not a rule of law"

The same rule was again re-stated in United States of
Arerica v. Reginald P. Wttek.(3) The question there was
whet her the District of Colunbia Energency Rent Act did not
apply to Governnent-owned defence houses in the D strict
such as Bel |l evue Houses. The Court relied not only upon the
said rule of construction but also on other circunstances in
support of the conclusion that the United States was exenpt

fromthe operation of that Act by necessary inplication. In
Jess Larson, as War Assets Administrator and Sur pl us
Property Admnistrator v. Domestic and Foreign,, Conmmrerce

Corporation,(4) the purchaser of surplus coal fromthe War
Asset s Admi nistration filed a suit against the said
Admi ni stration for an injunction prohibiting the latter from
selling or delivering the coal to any other person. The
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suit was dismssed on the ground that the sovereign i munity
in suits for injunction or for specific performance was
based upon public policy. But it was argued that the
principle of sovereign inmmnity was an archai c hangover not
consonant with nodern norality; the majority conceded that
there was substance in such a viewpoint as applied to suits
for damages. M. Justice Frankfurter in his dissent went
further and pointed out that the doctrine of sovereign
imunity was in disfavour. The  Anmerican deci si ons,
therefore, were mainly based either on the provisions of the
constitution of the State or on. the ground of public policy
evolved by Courts. The founding fathers carried with them
the English doctrine of the Crown Prerogative and it
continued to influence sonme of the principles of public
policy evolved in that country. Even so, the decisions nade
it clear that the rule of construction was relied upon only
as one of the guides'to arrive at the intention of a
particular statute. ~That apart, the fact that the comon
| aw of Engl and pertaining to

2,1.4
(1)(1938) 82 L. ed. 1224.
(3)(1949) 93 L. ed. 1406.
ML9Sup. C.|./66-13
(2) (1947) 91 L. ed. 884, 923.
(4) (1949) 93 L. ed. 1628.
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prerogatives influenced sone of the decisions of the Suprene
Court ,of the United States cannot help us inconing to a
concl usi on whet her the said rul e had becone part of the Law
in India.
M. Bindra, the | earned counsel appearing for the Attorney-
CGeneral sought to reach at the sane result by a different
process. He argued that the decision of the Privy  Counci
in Province of Bonbay v. Minicipal Corporation of the city
of Bombay and another(1l) is a law of the country. W  have

already noticed the decision in another context. It
accepted the rule of construction on a concession /nmade by
the counsel. Even if it was a considered decision on the

point, it was nothing nore than an application of a rule of
construction with which it was familiar for ascertaining the
intention of statutory provisions applicable to the Bonbay
city.

To sumup : sone of the doctrines of comon |aw of Engl and
were admnistered as the lawin the Presidency Towns  of
Cal cutta, Bonbay and Madras. The Conmon Law of England was
not adopted in the rest of India. Doubtless some of its
principles were enbodied in the statute |aw of our country.

That apart, in the mofussil, sone principles of Common. Law
were invoked 'by courts on the ground of justice, equity and
good conscience. It is, therefore, a question of fact in

each case whether any particular branch of the Common Law
became a part of the law of India or in any particular part
thereof. The aforesaid rule of construction is only a canon
of interpretation, it is not arule of substantive law.
Though it was noticed in sone of the judgnments of the Bonbay
Hi gh Court, the decisions therein nmainly turned upon the
rel evant statutory provisions. One decision even questioned
its correctness. There is nothing to show that it was
applied in other parts of the country on the ground of
justice, good con.science and equity. In Madras, it was not
considered to be a binding rule of law, but only as a sinple
canon of construction. |In Calcutta there was a conflict

one Bench accepted the construction and the other rejected
it. The Privy Council gave its approval to the rule mainly
on the concessi on of Advocates and that decision related to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 39

Bonbay City. It is, therefore, clear that the said rule of
construction was not accepted as a rule of construction
t hroughout India and even in the Presidency towns it was not
regarded as inflexible rule of construction. 1In short it
has not beconme a |l aw of the | and.

Let us now proceed on the assunption that it has been
accepted as a rule of construction throughout India. Thi s
| eads us to the question whether the said rule of
construction is the law of the land after the Constitution
came into force. Under Article 372,
()73 I.A 271.
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all the laws in force in the territory of India imediately
bef ore the comrencenent of this Constitution shall continue
in force, therein until altered or repeal ed or anended by a
conpetent Legislature or other conpetent authority. Can it
be said that the said canon of construction was a ’'law in
force’ ~which can only be amended by a Legislature? Under
Expl anation (1) to the said Article, the expression 'law in
force’ shall include a | aw passed or,. made by a Legi slature
or other  _conpetent authority in the territory of India
before the comencenment of the Constitution. it has been
held by this court that the said expression includes not
only enactnments of the Indian Legislatures but also the
Common Law of the/land which was being adnministered by the
Courts in India. (See Director of Rationing and Distribution
v. The Corporation of Calcutta and others() and V. S. Rice
and Ol MIls & others v. State of Andhra Pradesh(2). But
it is not possible to hold. that a mere rule of construction
adopted by English Courts, and also by sone-of the Indian
Courts to ascertain the intention of the Legislature was a
law in force within the nmeaning of this term There is an
essenti al distinction between a Jlaw and a canon of
construction. This distinction between I'aw and the canon of
construction has been noticed by us earlier and we have held
that a canon of construction is not arule of law. /W are
not concer ned here. with the statutory rul es of
i nterpretation. We are,- therefore, of the opinion that a
rule of constructionis not a’'lawin force’ wthin the
nmeani ng of Article 372.
The next question is whether this Court should -adopt the
rule of construction accepted by the Privy Council in
interpreting statute vis-a-vis the Crown. There are many
reasons why the said rule of construction is inconsistent
with and i ncongruous in the present set-up we have no Crown,
the archaic rule based on the prerogative and perfection of
the Crown has no relevance to a denocratic republic; it is
inconsistent wth the rule of |aw based on the dictrine of
equal ity. It introduces conflicts and discrimnation. To
illustrates: (1) State "A" made a general Act ~ without
expressly making the Act binding on the said State.— In the
sane State States "B", "C' and "D' and the Union have
properties. Woul d the rule of construction apply only to
the properties of State "A?” or to the properties of all the
States and the Union ? (2) The Central Act operated in
different States; the rule of construction was accepted in
some States- and rejected in other States. Is the Centra
Act to be construed in different States in different ways ?
(3) Acts in general ternms might be nmade in different States-
States where the said rule of construction was accepted and

the States where it was not so accepted.. 'Should different
St ates construe

(1) [1961] 1.S.C R 158. (2) [1965] 3
S.C.R 289
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the GCeneral Acts in different ways, sone applying the
presunption and sone ignhoring it ?

There is, therefore, no justification for this Court to
accept the English canon of construction, for it brings
about diverse results and conflicting decisions. On the
other hand, the normal construction, nanely, that the
general Act applies to citizens as well as to State unless
it expressly or by necessary inplication exenpts the State
fromits operation, steers clear of all the said anonalies.
"It prima facie applies to all States and subjects alike, a
construction consistent with the phil osophy of equality en-
shrined in our Constitution. This natural approach avoids
the archaic rule and noves with the nodern trends. This win
not cause any hardship to the State. The State can nake an
Act, if it chooses, providing for its exemption from its
operation. Though the State is not expressly exenpted from
the operation of an Act, under certain circumstances such an
exenption may necessarily be inplied. Such an Act, provided
it does /'not infringe fundamental rights, wll give the
necessary relief to the State. W, therefore, hold that the
sai d canon of constructi on‘was not "the lawin force’ within
the meaning of Art. 372 of the Constitution and that in any
event having regard to the foregoing reasons the said canon
of construction should not be applied for construi ng
statutes in India. Inthis viewit is not necessary to
express our opinion on the question whether the aforesaid
rul e of construction would not apply to the trade activities
of the State, even if it applied to its sover ei gn
activities.

Even so, it was contended that by necessary inplication the
State was excluded fromthe operation of s. 218 of the Act.
It was contended that, as the infringenent of 'the said
provi si on entailed a prosecution and, ~ on convi ction

i mposition of fine and inprisonnent, and that as the | State
coul d not obviously be put in prison and as the fine inposed
on the State would merge in the consolidated fund  of the

State, it should necessarily be inplied that the State was
outside the scope of the section.  This argurment was / based
upon the reasoning of Wnchoo, J., in his  dissenting

judgrment in Director of Rationing —and Distribution v.
Corporation of Calcutta(l). To appreciate the argument it
is necessary to notice the relevant provisions of the -Act.
Under s. 218(1) every person who exercises or carries-on in
Calcutta any of the trades indicated in Schedule 1V shal
annual ly take out a licence before the prescribed date and
pay the prescribed fee. Section 218 is in Ch. XlIlI. Under
s. 541(1)(b) if any person exercises on or after the first
day of July in any year any profession, trade ' or calling
referred to in Chapter XIIl without having the licence
prescri bed by that chapter, he shall be punished with /fine;
and under s. 541(2)

(1) [1961] 1 S.C R 158.
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such fine, when |levied, shall be taken in full satisfaction
of the demand on account of the said |icence. Under _s.

547A, which was inserted in the Act by s. 96 of the Calcutta
Muni ci pal (Anendrment) Act, 1953 (West Bengal Act XIX of
1953), in every case of an offence punishable with
i mprisonnment or fine, or with fine only, in which the

of fender is sentenced to pay an fine, it shall be competent to

the Court to direct that in default of paynment of the fine

the offender shall suffer inprisonnent for such term or
further term not exceeding six nonths as may be fixed by
the Court. Under the Act there is a distinction between

fines inposed under s. 537 and under s. 541 of the Act. The
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fines under s. 537 are in respect of offences enunerated
therein and they certainly go to the coffers of the States.
In respect of such offences it may be contended that, as the
fines paid reach the State itself, there is an inplication

that the State is not bound by the sections mentioned
therein, for a person who receives the fine cannot be the
sanme person who pays it. This incongruity may lead to the
sai d necessary inplication. But the sane cannot be said in
respect of the provisions covered by s. 541. Under the said
section the -fine recovered for the infringenment of the said
provi sions, when levied, shall be taken in full satisfaction

of the demand on account of the |I|icence not t aken
t her eunder. Though the  expression "fine" is -used, in
ef fect and substance, s. 541 is a node of realization of the
fee payable in respect of the licence: it goes to the
muni ci pal fund and forms part of it. |In this context, s.

115 of the Act is relevant. Under that section, there shal

be one Municipal Fund held by the Corporation in trust for
the purposes  of the Act to which the nopneys realised or
real i sabl'e “under~ the Act (other than fine |levied by

Magi strates) —and all noneys otherwise received by the
corporation shall be credited. Reliance is placed upon the
words within the brackets, viz., "other than fine |levied by

Magi strates" and an argunent is raised that the fine |evied
under s. 541 will not be credited to the  Minicipal Fund.
That interpretation brings that section into conflict wth
s. 512 On the other hand, a harnonious construction of
these two provisions nakes it clear that the fine nentioned
ins. 115 is the fine inposed under s. 537, for s. 541(2) in
terns directs that the fine shall be credited to the denand.
Al amounts credited towards demands, it cannot be denied,
necessarily have to be credited in the Minicipal Fund. Nor
s. 547A detracts from our conclusion.~ Under that section in
every case of an offence where the offender is sentenced to
pay a fine, it shall be conpetent to the court to direct
that in default of paynment of the fine the offender shal
suffer i mprisonment. It was (said that this section
necessarily inplied that the State could not be, hit by s.
218, as it could not obviously be inprisoned for default of
paynment of fine. But it will be noticed that this ~section
only confers a discretionary power on the court  and the
court is not bound to
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direct the inprisonnment of the defaulter. It is only  an
enabl ing provision. There are other ways of collecting the
noney from]persons agai nst whom an order under s. 547A is
not nade. Thi s enabling provision does not necessarily
imply an exenption in favour of the State.

For all the aforesaid reasons we hold that the State i's’ not
exenpt fromthe operation of s. 218 of the Act.

In the result we hold that the conclusion arrived at by the
Hi gh Court is correct. The appeal fails and is dismissed.
Shah, J. The High Court of Calcutta convicted the State of
West Bengal of the offence of carrying on trade as owner and
occupi er of a market at Calcutta without obtaining a |license
under s. 218 of the Calcutta Municipal Act, 1951, and
i mposed a sentence of fine of Rs. 250/-. In this appeal, it
is wurged that the State not being by express enactnent or
cl ear intendnent bound by the provisions of the Act relating
to the obtaining of a license for carrying on trade as owner
or occupier of a market, the order of <conviction is not
sustai nable, and reliance is placed upon the judgment of
this Court in Director of Rationing & Distribution v. The
Corporation of Calcutta & Ors. (1) The Corporati on contends
that since India becane a Republic, the rule that "Crown is
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not bound by statute unless specially named, or «clearly
i ntended" has no application to the interpretation of the
Cal cutta Municipal Act, 1951. The argunent is urged on two
grounds : (i) since India has ceased to be governed in the
nane of the British Crown, the rule in terns has no
application; and (ii) even if it be assuned that the rule
applies to the State as the sovereign authority, it nust be
deened to be superseded, for to accept it would be to
count enance unequal treatnment between the State and the
citizens.

The origin of the rule in England that the Crown is not
bound by a statute unless expressly naned or «clearly
i ntended |ay undoubtedly in the prerogative of the British
Crown. In Bacon's Abridgenent, 7th Edn., p. 462, the
general rule is statedthus: "where a statute is general
and thereby any prerogative, right, title or interest is
di vested or taken away fromthe King, in such case the King
shal |l not be bound, unless the statute is nmade by express
terms to extend to him" But the Crown is bound where it is
expressly —named or by clear inplication intended to be
bound. An_inference that the Crown was intended to be bound
by inplication is, however, not to be raised nmerely because
the Crown assented tothe statute, for as stated by Plowden
"when the King gives his assent he does not nean to
prejudice hinself or to bar hinself of his liberty and his
privilege, but he assents that it shall be a |law among his
subj ects. "

(1) [1961]1 S.C R 158.
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The common |aw of England was - adopted in this country
subject to local variations-and the personal law of the

parties, within the Presidency towns by the establishnment of
Mayors’ Courts in the, 18th century wth the express,
injunction to apply that law In the nufassal of the  three
Presidencies the conmmon | aw was adopted by the Regul ations
constituting tribunals for  admnistration of justice
enjoining them to decide disputes according to /justice,
equity and good conscience’, and el sewhere by the diverse
Cvil Courts Acts inposing simlar. injunctions. I'n the
three Presidency towns of Calcutta, Madras and Bonbay the
charters of 1726 which established the Mayors’ Courts
introduced within their jurisdiction the English comobn  and
statute law in force at the tine so far as it was applicable
to Indian circunstances. By the statute of 1781 (21 Geo.
1l c¢. 70, s. 17) the Suprene Court at Calcutta was enjoi ned
to apply in the determ nation of actions against the |ndian
i nhabitants of the town in matters of succession and inheri-
tance to lands, rents, goods, and in all matters of contract
and dealing between party and party, their personal law if
both parties belonged to the sane community, and by the |aw
and usages of the defendant if they belonged to “different
comunities. The English conmon law in its application to
H ndus and Mahomedans in the matters enunerated in the
statute was to that extent superseded, but in other natters
the English compbn law unless it was inconsistent wth

statute or Indian conditions continued to apply. Simlar
statutes were passed enjoining the Courts in the Presidency
towns of Madras and Bombay in 1797 (37 Geo. 11l c. 142, s.

13), to apply in the enunmerated matters the personal |aw of
the parties. it may however be observed that by the Suprene
Court <charters, English law, not inits entirety but as
nearly as the circunstances of the place and of the
i nhabitants admt, was applied: Advocate General of Benga
v. Ranee Surnonove Dossee.(1l) In the nufassal Courts by
Bengal Regulation 111 of 1793 in respect of Bengal, by
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Regul ation 11 of 1802 in respect of Madras, it was ordai ned
that where no specific rule existed the Courts were to act
according to "justice, equity and good conscience" which
expression was interpreted to mean the rules of English
conmmon law in so far as they were applicable to Indian
soci ety and circunstances: Waghela Rajsanji v. Shekh
Masl udi n(2). The Bonbay Regul ation IV -of 1827 provided by
s. 26 that the law to be observed in the trial of suits
shall be Acts of Parlianent and Regul ati ons of Governnent;
in the absence of such acts and regul ations the usage of the
country in which the suit arose; if none such appears, the
| aw of the defendant, and in the absence of specific |aw and
usage equity and good conscience. By the Letters Patents of
the High Courts of the three principal Courts of Calcutta,
Madras and Bonbay by cls. 19 in exercise of the origina

jurisdiction law or equity to be applied

(1) (1864) 9 M 1. A 387.

(2) (1887) 14 1. A 89.
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was such law or equity whi ch woul d have been applied if the
Letters Patents had not been issued. By cl. 20 in respect
of suits tried in exercise of the extraordinary origina

jurisdiction, and by cl. 21 in respect of the appellate
jurisdiction, the H'gh Courts were directed to apply law or
equity and the rule of good conscience which the Court in
which the proceeding was originally instituted would have
appl i ed. Simlar provisions were made in the Letters
Patents of the All| ahabad, Patna, Lahore and  Nagpur Hi gh
Courts by «cls. 13 & 14 and in respect of Jammu. & Kashnir
H gh Court by cls. 14 & 15, and in respect of Rajasthan by
cls. 33 & 34 of the Rajasthan H gh Court ~Ordinance, 1949.
The jurisdiction of the Assamand Oissa High Courts was
derived from their respective parent ~High Courts-the
Cal cutta Hi gh Court and the Patna High Court. In the Courts
in the mufassal, the Cvil Courts Acts e.g. Bengal, Agra and
Assam Civil Courts Act, 1887 s. 37; the Punjab Laws Act,
1872, s. 5; the Central Provinces Laws Act, 1875, ss. 5, 6;
the Qudh Laws Act, 1876, S. 3. require the Courts to decide
cases according to justice, equity. and good -conscience.
There can therefore be no doubt ‘that the Courts which
functioned in the former British lndia territory were
enjoined to decide cases not governed by any specific
statutory rules according to justice, equity and good
consci ence, which nmeant rules of English conmon law in so
far as they were applicable to Indian soci ety and
ci rcumnst ances.

By a long course of decisions of the High Courts~ in India
the rule of the English common [aw that the Crown is _not,
unl ess expressly naned or clearly intended, bound by a
statute was applied in India. |In The Secretary of State in
Council of India v. Bonbay Landing and Shipping Co: - Ltd. (1)
the Secretary of State for India clainmed priority 'in the
paynment of a debt in the course of wi nding up of a conpany
and it was held by the H gh Court of Bombay that a judgnent
debt due to the Crown is in Bonbay entitled to the sane
precedence in execution as a |ike judgnment debt in England,
if there be no special |egislative provision affecting that
right in -the particular case. The Court held that as the
Crown is not, either expressly or by inplication, bound by
the I ndian Conpani es’ Act (X of 1866), and as an order made
under that Act for the wi nding up of a Conpany does not work
any alteration of property against which execution is
sought, such an order does not enable the Court to stay the
execution of a judgment debt due to the Crown, or to the
Secretary of State in Council for India. Wstropp, J., who
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delivered the judgnent of the Court after an exhaustive
review of the earlier authorities observed

"The King, by his prerogative, regularly is to

be preferred, in paynent of his duty or debt,

bef ore any subject although the King’ s debt or

duty be the latter."
(1) 5 Bom HCROQ. 23.
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The | earned Judge al so observed that the rule was recognised
by the laws of many countries as applicable to the clains of
the Sovereign or the State, e.g. France, Spain, America and
Scotl and and that principle was no novelty in India, because
at an earlier date it was promulgated by Hndu jurists
Yaj naval kya and ot hers.
In The Secretary of State for India v. Mathurahbai and
Os.(1) the rule was held to apply to India as a rule of
construction of statutes: |In that case the inhabitants of a
village sued to establish their right of grazing their
cattle! on certain Governnent land and for an injunction
restraining the Governnment ~from interfering with their
ri ght. It was held by the Hi gh Court of Bombay that the
ri ght of free pasturage which-the plaintiffs enjoyed did not
necessarily confer that right on any particular piece of
land, and that s. 26 of the Limtation Act 15 of 1877 did
not bind the Secretary of State. It was also applied in
three later decisions of the Bonbay H-gh Court: Hiranand
Khushi ram Ki rpal ani v. Secretary of State; (2) Secretary of
State v. Minicipal | Corporation Bombay (No. 1)(3) and
Provi nce of Bonbay v. The Minicipal Cor por ati on of
Bonbay(4) . In the first case the Secretary of State was
held not bound by ss. 305, 489 and 491 of the Bonbay City
Muni ci pal Act, 1888, which deal with levelling, nmetalling or
pavi ng, sewering, draining, channelling -and |I|ighting of
private streets and wth execution of that work 'to the
sati sfaction of the Conm ssioner, if the work be not done in
accordance wth the requisition and for recovery of the
expenses incurred in that behalf. 1In the second case, the
Court held that the Crown was bound by necessary implication
in respect of the charge which arises under s. 212 of the
Bonbay City Muinicipal Act 3 of 1888, that section being an
integral part of the general schenme of the Act inposing tax
on land in Bonbay including Governnent land.— In the third
case the Bonbay H gh Court observed that the _general
principle is that the Crown is not bound by legislation in
which it is not nanmed expressly or by necessary inplication
But reading the relevant sections in the Act relating to the
water supply it appeared that it would be inpossible to
carry themout with reasonable efficiency, unless CGovernnent
was bound by them The view of the H gh Court in the /| ast
j udgrment that the Province was bound by the statute by inp-
lication was overrul ed by the Judicial Comrittee in Province
of Bombay v. Muinicipal Corporation of the City of Bonbay and
Anot her (5) to which | will presently refer. The Madras Hi gh
Court in Bell v. The Minicipal Conm ssioners for the Gty of
Madr as(6) al so upheld the rule which prevailed in the Bonbay
Hi gh Court that the Crown is not bound by a statute unless

expressly named or clearly intended. In that case the
Superi nt endent of the QGun
2,1.5
(1) 1. L. R 14 Bom 213.
(3) I.L.R 59 Bom 681
(5 I.L.R 73 1.A 271
(2) I1.L.R 58 Bom 635.
(4) I|.L.R [1944] Bom 45.
(6) I.L.R 25 Mad. 457.
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Carriage Factory in Madras brought tinber belonging to
CGovernment into Madras without taking out a Ilicence, and

payi ng the license fee prescribed by s. 341 of the’ City of
, Madras Municipal Act. The Court held that the tinber
brought into Madras by or on behal f of Government was |iable
to the duty inposed by s. 341 of the City of Madras
Muni ci pal Act, although Governnent was not named in the
secti on. Bhashyam Ayyangar, J., entered upon a detailed
analysis of the case |aw and set out certain principles at
p. 500. The |learned Judge was of the view that "the canon
of interpretation of Statutes that the prerogative or rights
of the Crown cannot be taken away except by express words or
necessary inplication, is As applicable to the Statutes
passed by the Indian Legislatures as to Parlianmentary and
Colonial Statutes". But he held that "the English law as to
the exenption of the Crown and Crown property from paynent
of tolls, poor-rates and other taxes, local or inmperial
i nposed by statutes rests partly upon historical reasons and
principally upon judicial decisions which do not proceed
upon a course of reasoning or  principle which wll be
binding on Indian Courts". It is not necessary to express
any opinion on the question whether the general exception
engrafted by the | earned Judge on the rule in so far as it
relates to taxing 'statute is wholly correct and applied to
all taxing statutes in India.
The Municipal Corporation of Calcutta is, it my be
recal |l ed, seeking to collect the license fee by prosecuting
the State of West Bengal, but the primary purpose of the
prosecution is to enforce conpliance with the pro-visions
relating to the conduct of a market by conpelling the State
to take out a license, and paying a feein lieu of  services
rendered to the owners of the markets:
These decisions were affirned by the Judicial Comrittee in
Province of Bonbay v. Minicipal Corporation of the City of
Bonbay and Another(1). The question which fell to be
determ ned was whether by s. 222(1) and s. 265 of the City
of Bonbay Muni ci pal Act, 1888, which i nvest ed the
Muni cipality with power to carry water-nmains through, ‘across
or under any street and "into,, through or under any |and
what soever within the city" bound the Crown in- whom the
| ands were vested either expressly or by necessary
i mplication. The Judicial Conmittee observed that the
general principle applicable in England in deciding whether
the Crown is bound by a statute-that it nust be expressly
naned or be bound by necessary inplication-applies to Indian
| egi slation. The Board observed at p. 274 :

"The maxi mof the lawin early tinmes was that

no statute bound the Crown unless . the  Crown

was expressly naned therein, "Roy n'est lie
per ascun statute si il ne soit expressnent
nosnme." But the rule so laid down is subject

(1) L.A 73 1.A 271
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to at l|least one exception. The Crown may  be
bound, as has often been said, "by necessary
i mplication". If, that is to say, it is
mani fest fromthe very terns of the statute,
that it was the intention of the |egislature
that the Crown should be bound, then the
result is the same as if the Ctowmn had been
expressly naned. It nust then be inferred
that the Crown, by assenting to the |aw,
agreed to be bound by its provisions."

It is true that counsel appearing before the Judicia
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Conmittee accepted the correctness of the rule "that the
guestion whether or not the Crown is bound by a statute is
no different in the case of Indian legislation from that
whi ch has | ong been applied in England." But the judgnment of
the Judicial Conmittee did not proceed upon a concession
the Board expressly observed that they regarded the rule "as
correct”.
The Union of India nowincludes territory of the forner
Indian States in which the law as originally existing and
which the Courts are enjoined to apply nay have been
somewhat different. But that is not peculiar to the
application of the rule of interpretation which was adopted
by the Courts in British India that the State shall not be
deened to be bound by an enactnment unless it is expressly
naned or by clear intendnment included in the statute. Even
in respect of mtters of personal Ilaw, procedure and
jurisdiction of the Courts and in other mtters where
uni form statutes do not apply differences do arise and nust
be determ ned according to the law and jurisdiction
inherited by the Courts adm nistering justice. But the
present case concerns the adm nistration of the lawin the
town of Calcutta which has for nearly 250 vyears been
governed by the English common | aw as adopted by the various
Acts, Regulations and finally by the Letters Patents. It
may al so be necessary to observe that we are not called upon
to decide whether all the prerogatives of the British Crown
have been incorporated in our systemof 1aw. ~ Sone of those
are so wholly inconsistent with the system of | aw persona
and common-in India, that they have not been hel d
applicable, e.g. the rule of- English Iaw incapacitating
aliens from holding real property to their own ‘use, and
transmtting it by descent or devise has never been in-
troduced in India so as to create forfeiture of lands held
in Calcutta or the mofussil by an alien and devised by wll
for charitable purposes. Myor of the Gty of Lyons v. The
East India Conpany(1l): the English |aw of felo de se and
forfeiture of goods does not extend to a Hndu commtting
sui cide: Advocate General of Bengal v. Ranee Surnonobye
Dossee(2). But the rule that the Crown debt is entitled to
priority in paynent of debts due to it has been adopted,
and the State is entitled to priority-in paynment ~ of debts
due to it :
(1) L.R | Mare s |I.A 173.

(2) (1864) 9 M 1. A
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The Secretary of State for India in Council v. The Bomnbay
Landing A Shipping Co. Ltd.(1) and Ms. Bui | ders Supply
Corporation v. The "Union of India(2). As | “have already
stated the adoption of the English law was not in its
entirety, but as nearly as the circunstances of the case and
of the inhabitants of the place admt. It “would be
confusing the issue to hold that because sonme prerogatives
have not been adopted, no prerogative of the State may have
any place in our systemof law. Again in considering the
limted question as to the application of the rule  of
interpretation wunder discussion, it would be an idle
exercise to enter wupon a detailed discussion of t he
prerogatives which have and which have not been assinilated
in our system of |aw.
In Director of Rationing & Distribution v. The Corporation
of Calcutta & Ors.(3) this Court regarded the rule as one of
interpretation, and it is so expressly stated in State of
West Bengal V. Uni on of I ndi a(4); Sri Vankat a
Seetarananjaneva Rice and Ol MIls v. State of Andhra
Pradesh(5) and Ms. Builders Supply Corporation v. Union of
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I ndia(2).

In Engl and and the Col onies the rule has not been restricted
to comon Crown actions or the personal prerogatives of the
Crown. It excludes fromthe operation of statutes al
public servants acting under the authority of the Crown. It
i s well -settled that in the Colonies the executive
government represents the Crown as it does in England, and
therefore the Executive Government of the Commonwealth of
Australia or of a State in Australia is not bound by a

statute unless the intention that it shall be bound is
apparent : Roberts v. Ahern(6). Again because of the origin
of the rule, its protectionis not restricted to the

property and rights of the Crown alone, and applies to State
property, actions and rights.

When a statute expressly includes the State in its
operation, no difficulty arises in giving effect to the
statute. Even if there be no express provision, the State

may be  bound by clear intendnment of the statute, having
regard to the nature of the legislation, if the beneficent
purpose . ‘intended to be served thereby would be wholly
frustrated unless the State is bound. The rule of interpre-
tation applies only when the Court has no indication either
by express reference or by clear intendnent in the statute:
a presunption arises in-such a case that the words of the
statute even though general are not intended to bind the
State. The question is one of presuned intention where the
| anguage, purpose and the -nature of the statute give no
clear indication and nmere general words .ire used.

It was urged that inthe Act there are certain_provisions
whi ch ,expressly refer to the liability of the State and the
bi ndi ng char acter

5Bom HCR OCJ. 23 (2) A 1.R [1965]
S.C. 1061.

(1) [1961] 1 S.C R 158.

(3) 4  [1964] 1
S.C.R 371

(5) [1964]7 S.C.R 456. (6) [1904] 1
C.L.R 406.
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of those provisions against the State is not in doubt. But
that cannot be a ground for holding that the  remaining
provisions apply to the State. , The Judicial Conmttee in

Province of Bonbay v. Minicipal Corporation of the City of

Bonbay and Anot her() observed
"They (the Judicial Comrmittee) were pressed
with the argunent that such an inference m ght
be drawn fromcertain express references to
the Crown in other parts of the Act itself,
and from the fact that by the  Governnent
Bui | di ng Act, 1899, the legislature had
provided for the exenption of Gover nirent
buil dings fromcertain nunicipal |aws. The
argunent was that no express provisions saving
the rights of the Crown woul d be necessary if
the Crowmn were already inmune. This is not an
unfam liar argument, but, as has been said
many tinmes, such provisions nmay often be
inserted in one part of an Act, or in a |later
general Act, ex abundanti cautela, and, so far
as the Act of 1899 is concerned, it s
fallacious to argue that the | egislature which
passed it nust have had in mnd the particular
sections of the Act of 1888 which are not
under review, or that it was i mpliedy
interpreting those sections.”
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The argunent that the rule had not received recognition in
the High Courts in India, before the judgnent of the
Judicial Committee reported in Province of Bonbay .

Muni ci pal Corporation of the City of Bonbay and Anr. (1) was
pr onounced, is belied by the course of aut horities
summari sed earlier. There was practically a consistent
course of authorities prior to the Constitution in support
of the principle which was affirmed by the Judicia

Committee in Province of Bonbay v. Minicipal Corporation of
the Gty of Bombay and Another(1).

The origin of the rule undoubtedly was in the prerogative
of the Crown, but there is even in the country of its origin
authority for the viewthat the rule is regarded primarily
as one of construction. In Madras El ectric Suppl y
Corporation Ltd. v. Boarland(2), in dealing wth t he
guesti on whether "the immunity" of the Crown "from taxation
depends on the construction of-the statute or arises, from
the prerogative in sone other way", Lord MacDernott observed

"What ever ideas nmay once have prevailed on the
subject it is, in-my opinion, today inpossible
to uphold the view that the Crown can find in
the prerogative an immnity fromtax if the
statute in question, according to its true
construction, includes the Crown anpngst those
nade liable to the tax it inposes. The
appropriate rule as | under-

(1) L.R 73 1.A 271.

(2) [1955] A.C. 667 H.L.-
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stand it is that, in an Act of  Parlianent,
general words shall not bind the Crown to its
prejudice unless by express provision or
necessary inplication. That, however, is, and
has long been, regarded as a rul e of
construction.

Lord Reid concurred in the view that the immunity depends

upon construction of the statute rather than ‘on /roya

prerogative. Lord Keith of Avonhol m appeared to express a
different view In India the rule has been accepted as a
rule of interpretation of statutes and applicable to al
statutes which governed State actions, authority or
property.

Is there any reason then to hold that on January 26, 1950,
the rule which previously applied to interpretation of
statutes ceased to apply thereto on the date on which the
Constitution cane into force ?

The rule of interpretation was, as already stated, a settled
rule and was lawin force in the territory of India wthin
the neaning of Art. 372 of the Constitution. | amunable to
agree with the contention that a rule of interpretation is
not "law in force" within the nmeaning of Art. 372. There is
no warrant for holding that a rule of interpretation which
is incorporated in a statute e.g. The Indian Succession Act,
or the General Clauses Act is lawin force, and not a rule
whi ch was enunci ated by the highest Court in the realm The
circunstance that a rule of interpretationis a rule for
determ nation of intention of the legislature and for its
application requires det erm nati on of facts and
circunstances outside the statute will not nmake it any the
less a rule of law. Acceptance of the proposition that a
decision of the highest judicial tribunal before t he
Constitution is |aw does not involve the viewthat it 1is
i mut abl e. A statute may be repeal ed, and even
retrospectively, it would- then cease to be in operation : a
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decision which in the view of this Court is erroneous nmay be
overruled and nmmy cease -to be regarded as law, but till
then it is lawin force. It may be pertinent to bear in
mnd that it was never seriously argued before us that the
judgrment of the Judicial Committee which affirned the view
expressed in a long course of decisions was erroneous in the
ci rcunst ances then prevailing.

It was said by counsel for the Corporation that it is one of
the fundanental principles of our Constitution that there is
equal ity bet ween t he State and t he citizens and
discrimnation is not permissible in the application of a
law generally expressed. it was claimed that if other
occupi ers of markets take out l|icenses, and conply with the
regul atory provisions of - the Act, and the State is not
obliged to abide by the rules, there would be unequa
treatnment between owners simlarly situate and that the
State may ignore
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the rules regulating the markets, and on that account the
public interest would suffer.” There is no reason however to
assume that the State under a denocratic Constitution would
be i npervious to public opinion, and would merely because it
is not bound by a regulatory Act perpetuate 'a nuisance. |If
it be assumed that 'such be the attitude of the State there
woul d be nothing to prevent the State fromenacting express
legislation excluding itself fromthe operation of the
regulatory laws relating to markets. ~ |- do not think that
the guarantee of  the equal protection clause of t he
Constitution extends to any differential treatnent which may
result in the application of a special rul e of
interpretati on between the State and the citizens. - Nor can
it be said that under our Constitutionequality in matters
of interpretation between the State and the citizens is
predicated in all respects. It must be remenbered that our
Constitutional set-up is built up not anew, but 'on the
foundations of our old institutions. The political set up
i s indisputably changed, but can it be said that our concept
of a State is so fundanentally altered that the traditiona
view about State privileges, imunities and rights nust be
abandoned because they had a foreign origin, an on the
supposed theory of equality between the State and the
citizens a theory which seeks to equate comon good of the
people represented by the State with the rights and
obligations of the individual-the Court should decline to
give effect to the State privileges and i munities ? If it
be granted that the State in naking laws is entitled to
select itself for special treatment different from the
treatment accorded to the citizen-and it is not denied  that
in order to achieve public good it can do so even if ~there
is a differential treatnment between the State ~and the
citizen-is there any reason to suppose that a statute which
evidently was franed on the basis of the well-settled rule
of the pre-Constitution days which accorded to the State a
special treatnent in the mtter of interpretation of
statutes nust be deened to have a different neaning on the
supposition that the Constitution has sought to inpose
equal ity between the State and the citizen ? The fact that
in our federal set-up sovereignty is divided between the
Union and the States, and in the application of the rule
that the State is not bound by a statute, unless expressly
nanmed or «clearly inplied, conflicts between the State
enacting a law and the Union, or another State nmmy arise
does not give rise to any insuperable difficulty which
renders the rule in applicable to the changed circunstances,
for it 1is the State which enacts a legislation in terns
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general which alone may claimbenefit of the rule of
interpretation, and not any other State.

It was urged that even if the rule that the State is not,
unl ess expressly named or by necessary inplication intended,
to be bound, applies, its application nmust be restricted to
cases where an action of the State in its sovereign capacity
is in issue. Were, however,
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the State is following a commercial or trading activity, the
rule can have no application. But in the context of npdem
notions of the functions of a welfare State, it is difficult
to regard any particular activity of the State as
exclusively trading. The State was originally regarded as
nerely concerned with the naintenance of |aw and order, and
was not concerned withany trading activity. But that is
now an expl oded doctrine. For the welfare of the people the
State does and is required in.nmodern times to enter into
many trading activities, e.g. to effectuate control of
prices, prevent hoarding and distribute commodities in short

supply, . 'besides  nmi ntenance of departnments |ike Posts,
Tel egraphs, Railways, Tel ephones etc., activities which my
have been regarded as -trading activities in the past. But

if initiation and conpletion of schemes for social welfare
of the people be regarded as an attribute of the exercise of
sovereign authority, it is difficult to regard activities
undertaken by the State for setting up narkets for effective
distribution of goods as nerely trading. Assumi ng that
conducting a market in a metropolitan town may be regarded
in a sense as a trading activity there is, in ny judgnment,
no sufficient reason to justify any distinction in the
application of the rule of interpretation to statutes
concerning sovereign authority and trading activity.
Under the provisions of the Cal cutta Minicipal Act the owner
or occupier of a market is required to take out a |icense.
But there is no express reference to the State: nor is there
anything peculiar in the nature, purpose and object or in
the | anguage used in the enactnent relating to the i'ssue of
i censes which may suggest that the State nmust by necessary
i mplication be bound by its provisions. | am therefore, of
the view that the Hi gh Court was in error in-holding that
the State of Wst Bengal was bound by the —provisions
relating to the issue of licenses for occupation or conduct
of a market.
I do not deemit necessary to consider the argunent that
since the State cannot be inprisoned in enforcenent of the
general provisions, and inposing a fine upon the State woul d
be futile because the hand which pays and the hand which
receives the fine is the same, an inplication arises that it
was not intended that the State should be bound by s. 218 of
the Calcutta Municipal Act. in ny viewthe penal provision
of s.541 is, though in forma provision creating an offence,
intended to enable the Corporation to collect the 'license
f ee. The offender and the recipient of fine are therefore
not the sane bodi es.
Bachawat, J. By the common | aw of England, the Crown is not
bound by a statute save by express provision or necessary
inmplication. This rule was applied to Indian legislation in
201
Province of Bonbay v. Minicipal Corporation of the City of
Bonbay(1). |In The Director of Rationing and Distribution v.
Corporation of Calcutta(2), this Court followed the Privy
Counci | deci sion

On the subject of the royal prerogative regardi ng
statutes Chitty in his book on "Prerogatives of the Crown at
P. 382 said "The general rule clearly is, that though the
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King may avail hinself of the provisions of any Acts of
Parlianment, he is not bound by such as do not particularly
and expressly mention him. It has been said that the
reason of the rule is that "it is inferred prim facie, that
the law nade by the Crown, with the assent of the Lords and
the Comons, is mnmade for the subjects, and not for the
Crown" per Alderson, B. in AG v. Bonaldson (3). Two rules
follow fromthe proposition that the lawis prinma facie nade
for subjects and not for the Crown: (i) the Ctowmn is not
bound by a statute save by express words or by necessary
inmplication, (ii) that the Crown may take advantage of a
statute, though not bound by it, wunless expressly or
impliedy pr ohi bi ted from doing so. Thi s Court
categorically rejected the second rule in V. S. Rice and O
MIlls v. State of Andhra Pradesh(4) and held that the State
cannot be permitted to rely upon the artificial rule that
the State can take advantage of a statute though not bound
by it. I think that this Court should have refused to
recogni se the first-rule also

The exception of the Crown fromthe operation of statutes
is based sonetinmes on the royal prerogative, and sonetines
on a rule of construction. Oiginally, the exenption was

clainmed and allowed on the ground of the prerogative. The
King by virtue of hi's prerogative could claimthat a statute
was made for subjects only and he stood outside it. He
wai ved this prerogative right by assenting to a statute
whi ch bound hi m expressly or by necessary inplication. The
imunity of the Crown is now couchedin the formof a rule
of construction. In spite of this nodem disqguise, there is

high authority for the viewthat this inmmunity is stil
based upon the prerogative. In Mudras Electric Supply
Corporation Ltd v. Boarland(5) Lord Keith said:

"The true explanation, easily understandable
on his torical and-legal  grounds, is that
words in a statute capable of applying to the
Crowmn may be overridden in the exercise of the
prerogative. That i's necessarily involved in
the oft-repeated phrase that the King is not
bound by a statute

(1) [1946] L.R 73 I|.A 271. (2) [1961] 1 S.C'R 158.
(3) 10 M & W 117, 124. (4) [1964] 7 S.C.R 456,
463, 463- 4.

(5) [1955] A.C. 667, 694.
sup. Cl/66-14
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unl ess by express words  or by cl ear
inmplication. |If the statute does not apply to
him there can be no question of his being
bound by it. It is only because it can apply

to him that appeal to the prerogative is
necessary. The conception of the prerogative,
in ny view, is of something that stands
outside the statute, on which the Crown can
rely, to control the operation of the statute
so far as it prejudices the Crown".
But the prerogative right of overriding statutes did not
extend to India. Wen the Crown of England became sovereign
in India, it acquired such prerogative rights as were
enjoyed by the former Indian sovereigns and such other
prerogative rights as my be said to inhere in every

soverei gn power. But the common law was never bodily
inmported into India and the Crown never possessed in India
all the prerogatives allowed to the Crown by the Ilaw of
Engl and. In The Mayor of the Gty of Lyons v. Hon. East

I ndi a Conpany(1), the Privy Council held that the conmon | aw
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as to alienage and the royal prerogative of forfeiture of

the lands held by a deceased alien on the ground of the

incapacity of the alien to hold real property and transmt

it by devise or descent was never’ introduced in the

Presidency town of Calcutta or the nofussil. Such a right

was not enjoyed by the Indian sovereign, nor was it a

necessary incident of sovereignty. Lord Brougham said at
pp. 280, 281, 282 and 286 of the Report:

"But it seems to be contended both here and

below, that there is something in the |aw

i ncapacitating aliens, which makes it, so to

speak, of necessary application wheresoever

the sovereignty of the Crown is established,

as if it were inherent in the nature of

sovereignpower. To this a sufficient answer

has been already afforded, if the acts of the

soverei gn ~power ~to which we have referred,

show that no such application to Bengal ever

was contenpl ated, unless direct authority can

be produced to show that the right is
i'nseparable ~fromthe sovereignty, and, as it
wer e, an essenti al part of it.
It certainly is not an i nci dent to
sover ei gnty; in sever al countries t he
sover ei gn has no such right...........
Besi des, i f reference  be  made to t he

prerogative of the _English Crown, t hat
prerogative in other particulars is of as high
a nature, being given for the same purpose of
protecting the State; and it is not  contended
that these branches are extended to Bengal
M nes of precious netals, treasuretrove, roya
fish, are all vested in the Crown, for the
pur pose of mmintaining its power, and enabling
it to defend the State. They are not enjoyed
by the sovereign.in all or even in nost

(1) [1837] 1 MI.A 173.
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countries, and no one has said  that they
extend to the East Indian possessions of the
British Crowmn...........

Upon the whole, their Lordships are of
opinion that the law, incapacitating aliens
from holding real property to their own use
and transmtting it by descent or devise, has
never been introduced into Calcutta."

The comon | aw of attainder or corruption of blood and the
prerogative right of forfeiture or escheat on conviction of
treason or felony now abolished by the Forfeiture Act, /1870
(33 &34 Vict. c. 23) did not prevail in India, see Papamm
v. Appa Rau(l)’ Nor did the English law as felo de- se and
the forfeiture of goods and chattel s consequent upon suicide
apply to a Hindu, though a British subject, commtting
suicide at Calcutta, see Advocate-General of Calcutta v.
Ranee Surnonpbye Dossee(2).

At Common law, no proceedings, civil or crimnal, were
mai nt ai nabl e against the Sovereign in person for, it was
said, that as the Courts were her own they could have no
jurisdiction over her, see Hal sbury’'s Law of England, Vol.
7, Art. 544, p. 249. In India, the governnment did not enjoy
a general imunity fromsuits and | egal proceedings, see The
Peni nsular and Oiental Steam Navigation Conpany vVv. The
Secretary of State for India.(1) The subjection of the
Governnment to suits where it was liable to be sued before
the Constitution is preserved by Art. 300 of the Consti-
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tution. Though orders of mandanus and injunction cannot
issue to the Crown in England, see Halsbury's Laws of
Engl and, 3rd Edn. Vol. II, Art. 25 and 184 pages 16 and 98,

such orders can issue to Government under Arts. 32 and 226
of the Constitution. See also State of Bihar v. Sonavati
Kumari (4). Provi nce of Bombay v. Khusal das Advani (5). In
Engl and the King by his prerogative nmay sue in what Court he
pl eases, see Craies on Statute |law, 6th Edn., p. 435. The
prerogative of choice of Courts by the Crown never applied
in India. The State can sue only in a Court conpetent to
entertain the suit under the general law. In England it was
the prerogative of the Crown not to pay costs in any
judicial proceeding, see Craies on Statute Law, 6th edn, p.
432. But this prerogative was never recognhised in India.
The State pays and receives costs like a private individual
The Indian | aw did not deny that the Crown had certain pre-
rogatives. The Crown inherited the prerogatives enjoyed by
the forner Indian Sovereigns and had other prerogatives
i nher ent in~ the nature of ~sovereignty. It was the
prerogative  of the King in Council to hear appeals and
petitions fromhis |Indian subjects,

(1) 1. L. R 16 Mad. 384, 396. (2) 9 MI.A 387.

(3) 5 Bom H CR Appendix 1. (4) [1961] 1 S.C R 728.
(5) [1950] S.C.R 621, 697.
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see Modee Kai Khocscroo Hornusjee v. Coover bhaee(1).

prerogative was taken away by the Abolition of Privy Counci
Jurisdiction Act 1949. Whien there isa failure of heirs on
a person dying intestate, the Ctown had the prerogative
right to take his property by escheat, and this right was
said to rest on grounds of general or universal law, see the
Col l ector of Masulipatamv. Cavaly Vencata ~Narrainapa(2),
Sonet Koor v. Hi mmut Bahadoor(3) Miussammat Khursai di = Begun
v. Secretary of State for India(4). The right ' of the
CGovernment to take the property by escheat or |apse on the
failure of heirs or as bona vacantia for want of a rightfu
owner is recognised by Art. 300 of the Constitution. The
prerogative right of the Crown to priority in paynent of its
clains was recogni sed on the ground that this right did not
arise out of any peculiar quality in the wit of extent and
the H ndu, Muhammadan and Poituguese Soverei gns had enjoyed
a simlar right, see Secretary of State for India v. Bonbay
Landing and Shipping conpany(5). The extent of this
prerogative right may be limted by a statutory schene  of
admi ni stration, see GovernorGeneral in Council v. Shiroman
Sugar MIls Ltd. (in liquidation)(6). 1t has been held that
the CGovernment continues to enjoy this prerogative right of
precedence after the Constitution cane into (force, see
Buil ders Supply Corporation v. Union of India (7), Bank of
India v. J. Bonan(8). The Crown as parens partriae had
other prerogative rights. The Crown nay have al so- enjoyed
in India certain prerogative rights which were not ‘allowed
to the Crown of England by the comon Ilaw and ‘those
prerogatives mght vary in different parts of India, see
Bel | v. Muni ci pal Conmi ssi oner s for the Cty of
Madras(9). Gopal an v. State of Madras (10). But in India the
Crown never enjoyed the general prerogative of overriding a
statute and standing outside it. Such a right is not
i ndi genous to India, nor is it a necessary incident of
sovereignty.

In The Secretary of State for India in Council v. Bonbay
Landi ng and Shi ppi ng Conpany(5), Ganpat Putava v. The Col -
lector of Canars (11) the Bonbay High Court held that a
prerogative of the Crown cannot be taken away except by
express words or by necessary inplication. To appreciate
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these rulings, it is necessary to renenber that until 1861
there were constitutional restrictions on the power of the
Indian legislature to affect the prerogative of the Crown,
see Statutes 3 and 4 Wlliamcap. LXXV S. 43 and 16 and 17
Vict. cap XCV S. 43, which were swept away by later
statutes, see the Indian Councils Act, 1861 s. 24, the
Government of India Act 1915, s. 84 (1) (A), the Governnent
of

(1) 6 MI1.A 448, 455,

(3) [1876] I.L.R I Cal.391

(5) (1868) 5 Bom H C R 23.

(7) [1965] 2 S.C.R 289.

(9) I.L.R 25 Mad. 457.

(2) [1859-61] 8 MI.A 500.

(4) [1925] I.L.R 5 Patna 538.

(6) [1946] F.C. R 4o0.

(8) A Il.R 1956 Bom 305

(10) [2902] I.L.R 1958 Mad. 798, 802.

(11) [1875] |.L.R I Bom 1
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India (Anendnent) Act, 1917, s 2 as interpreted in The
Secretary of State v. Bonbay Minicipality(l), wth one
exception introduced by the CGovernnent of India Act, 1935,

S. 1 10(b)(ii). Having regard to this hi storica
background, it was considered that the prerogative of the
Crowmn was a very special subject matter and in the absence
of express words or necessary inplication, it should be
presuned that general words of an Indian ‘Act were not
intended to affect the prerogative: |In Bells case(2) Sir

Bhashyam Ayyangar J.therefore pointed out that the doctrine
that the prerogative could not be taken away save by express
words or by necessary inplication could be based on the
maxi m general ia specialibus non derogant. ~ This maxi m does
not exenpt the Crown from the  operation of statutes
generally whenever a statute prejudicially affects it. In
order to invoke this doctrine, the Crown nmust, establish
that it has sone prerogative right which it claine to be
out side the purview of the statute.
As poi nted out already under the Indian [aw the Crown  could
not claima general exenption fromstatutes on the ground of
the prerogative. But there is high authority for the view
that such an exenption is allowed to the Crown in England on
the basis of a rule of construction. In Midras Electric
Supply Corporation v. Boarland(3) at p. 685 Lord Macdernott
said that the rule that in an Act of Parliament genera
words shall not bind the Crown to its prejudice unless by
express words or by necessary inplication has 1ong been
regarded as a rule of construction. This rule has a wde
sweep, and is not limted to cases where the prerogative
right or property of the Crown is in question. It protects
the Crown whenever general words in a statute may  operate
to, its prejudice. See Broonm s Legal Maxims, 10th  Edn.
pp. 39-40, danville L. WIlIlans’ Crown Proceedings, p. 48
(f. n.). Areview of the decided cases shows that until the
decision of the Privy Council in the Province of Bonbays
case(4) this wide rule of construction had not obtained a
firm foothold in India. In Verubai v. The Collector of
Nasi k(5), the Bonbay Hi gh Court held that the Governnent was
bound by Art. 167 of Schedule 11 of the Indian Linitation
Act, 1877. Westropp, C J. said:
"The legislature in passing the Limtation
Act of 1871, which is applicable to this case,
where it intends that Governnment should have a
longer period than the subject, has been
careful expressly to say so, as for instance,
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in article 150 of Schedule 111, where the
period assigned to suits brought by t he
Secretary of State is sixty years from the
time of the accruer of the cause of action
but the Legislature makes no di fference
bet ween Government and its subjects

(1) 37 Bom L.R 499. (2) 1.L.R 25 Mad. 457.
(3)[1955] A. C. 667, 685. (4) [1946] L.R 73 |.A 271
(5) I.L.R 7 Bom 552.
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in the case of appeals or applications-see
CGovi nd Lakshman v. Narayan Mreshvar(1)".

In Appava v. The Coll ector of Vizagapatam (2), the Madras Hi gh
Court held that the Government was bound by Art. 178 of the
Indian Limtation Act, 1877. Turner, C. J. and Miuttusam Ayyar,

J.said:

"If - the maxi m on which the counsel for the
Crown relies applies to this country-and the
Crown is not bound by the provisions of any
Act- unl ess they are expressly declared binding
on the Crown-it may be inferred from the
circunstance that this Act contains provisions
prescribing a Limtation to the Governnment for
the institution of suits and presentation of
cri mnal appeal s t hat the Legi sl ature
contenpl ated that the Crown should be subject
to the provisions of the Act and should enjoy
a privilege to the extent expressed and no
further-expressumfacit cessare tacitunt

In the last two cases, the Courts did not apply the strict
English rule that the Crown under the prerogative was not
bound by the statute of linitation, see Bank Voor Handel v.
Hungarian Adnministrator(3). |In The Secretary of State for
India v. Mathurabhai (4) Sargent, C.J. was inclined to apply
the English rule that the Crowmnis not included in an Act
unless there are words to that effect and to hold that the
Government was not bound by S. 26 of the Indian Limtation
Act, 1877. But he observed that it was not necessary to
express a decided opinion on the question. In 'Bells,
case(5), the Madras Hi gh Court held that the Governnent was
bound by the taxing provisions of s. 341 of the City  of
Madras Municipal Act, 1884, though not —naned in -that
secti on. Sir Bhashyam Ayyangar, J. reviewed the earlier
cases and decisively rejected the general claimof ~imunity
of the Crown froma statute inposing a tax on the basis of
any prerogative right or supposed rule of construction. In
Motilal v. The Coll ector of Ahmedabad(6). Russel, Acting C.
J. and Beaman, J. doubted the application of ~ the English
rule of construction in this country. They said:

"It is contended that the maxim of ~English
law that the Crown cannot be bound by any
statute unl ess expressly nanmed therein
applies, and reference is made to the cases of
Ganpat Putaya v. The Collector of Kanara(7)
The Secretary of State for India  v.
Mat hur abhai (8). Wthout in any way wi shing to
prej udge the question or fetter future
ar gument ,

(1) 11 BomHCR 1 1 1.

(2) [1882] |I.L.R 4 Mad. 135.

(3) [1954] 1 A ER 969, 984 (HL).

(4) [1889] |I.L.R 14 Bom 213.

(5) I.L.R 25 Mad. 457.

(6) [1906] I.L.R 31 Bom 86, 89.

(7) [21875] |I.L.R | Bom 1
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(8) [1889] |I.L.R 14 Bom 213.
207

we nmay say that as at present advised we
entertain sone doubt whether an exact anal ogy
exi sts between the privileges and imunities
of the Crown under the Constitutional Law of
Engl and and those of servants of the Indian
Government . "

The full Bench left the question open. In The Secretary of
State v. Mhanmed Yysuf(1l), Pratt J. held that ss. 17(2)
(vii) and 90 of the Indian Registration Act, 1908 contained
an implication that the Crowmn was bound by the Act. In
Hi ranand Khushiram v. Secretary of State for India(2),
Beaurmmont, C. J. and Rangnekar, J. applied the strict English
rule of construction and held that since the Crown was not
naned either expressly or by necessary inplication in ss.
305, 489 and 491 of the City of - Bonbay Muinicipal Act, 1888,
the Crown was not bound by those sections. Soon thereafter,
the same l'earned Judges held in Secretary of State for India
v. The Minicipal Corporation of Bonmbay(3), that the Crown
was bound by s. 212 of the City of Bonbay Municipal Act,
1888 by necessary inplication, though not expressly naned
therein. In Province of Bonmbay v. The Minicipal Corporation
for the Gty of Bonbay(4), Beaunont, C. J. and
Raj adhayaksha, J. held that ss. 222(1) and 265 of the City
of Bonbay Muni ci pal Act, 1888 by necessary inplication bound
the Crowmn. They refused to follow the dictumof Day, J. in
Corton Local Board v. Prison Commissioner(5) that the test
of necessary inplication bindingthe Crown involves that the
| egislation is unneaning unlessthe Crowmn is bound. They
sai d:

PP i f it can be shown t hat
| egi slation cannot operate wth reasonable
efficiency, wunless the Crown is bound, that
woul d be a sufficient reason for saying that
the Crown is bound by necessary inplication

Thi s deci sion was reversed by the Privy Council on appeal in
Province of Bonbay's case(6). The Privy Council rejected
the test laid down by the Bonbay Hi gh Court. ~They held that
the strict English rule of construction exenpting the Crown
fromthe operation of statutes applied in the case of |ndian
| egislation. The parties appearing before the Privy Counci
concurred in accepting this view The attention of the
Privy Council was not drawn to Bell's <case(7) and the
propriety of applying the English rule to Indian |egislation
was not considered. Lord Du Parcq said:

“"If it can be affirned that, at the tine when
the statute was passed and received the roya
sanction, it was apparent fromits terns that
its beneficient purpose nust be whol |'y
frustrated unless the Crown were bound, then
it may be inferred that the Crown has ' agreed
to be bound.”

(1) [21919] 21 Bom L.R 1120, 1136.(2)

[1934] I.L.R 58 Bom 635.

(3) 37 Bom L.R 499. (4) I.L.R 1944 Dom
95.
(5) [1904] 2 K.B. 165. (6) (1946) L.R 73
LA 271.

(7) 1. L. R 25 Mad. 457.
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They held that the Crown was not bound by ss. 222(1) and 265
of the Cty of Bonmbay Municipal Act, 1888 and an inference
of necessary inplication binding the Ctowmn could not be
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drawn fromcertain express references to the Crown in other
parts of the sane Act and fromthe exenption of the Crown in
a |l ater general Act since such provisions are often inserted
ex abundanti cautela. It is to be noticed that in severa
earlier decisions the Bonmbay H gh Court had drawn an
inference of necessary inplication binding the Crown in
ot her sections of the same Act. Mreover, except the Bonbay
Hi gh Court, no other High Court held that the English c of
Crowmn exenption fromstatutes applied to India. Even in
Bonbay, sone of the Judges doubted the applicability of the
rule to Indian conditions. The inposition of the strict
rule of construction by the Privy Council decision was
received very unfavourably in India. In Corporation of
Calcutta v. Sub Postnaster, Dharantala(l), the Calcutta Hi gh
Court felt bound to follow the Privy Council decision, and
hel d that the Governnent was not bound by the provisions of
the Calcutta Minicipal Act, 1923. Mookerjee, J., however,
sai d:

"Had the question been res integra and had it
been open ,-to us to consider the question
untramrel | ed~ by a decision of the Judicia
Conmittee we mght have consi der ed t he
reasonabl eness and propriety of applying the
principl es-as enunci ated by the English Courts
and ‘also how far they should be applied to
I ndian/ conditions. For sonme years past the
position of the Crowm with regard to liability
and ‘procedure has been considered by the
| awers  in England as being antiquated and
absurd as_contrasted with that of ordinary
i ndividuals and reformin this respect has
been considered to be | ong overdue."

In The Corporation of Calcutta v. Director of Rationing and
Distribution(2), the Calcutta H gh Court refused to follow
the Privy Council decision and held that the State was bound
by s. 386(1) (a) of the Calcutta Minicipal Act, 1923. Thi s
decision was reversed in The Director of Rationing and
Distribution's case (3) and a npjority of a Bench’ of this
Court held that the law was correctly laid down in the
Provi nce of Bonbay' s case(4) and continued to-apply in this
country even after the Constitution cane into force, and the
State was not bound by s. 386(1) (a) of the Calcutta
Muni ci pal Act, 1923. Wanchoo, J. dissented and held that
the rule laid down by the Privy Council did not apply tothe
construction of Indian statutes after the Constitution-cane

into force. Later decisions of this Court disclose a
tendency to relax and soften the rigour of
(1) [1948]54 C. W N. 429. (3) [1961] 1 S.C. R 158

(2) AIl.R 1955 Cal. 282.
(4) (1964) L.R 73 1.A 271.
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this rule. In Sri Venkata Seetaramanjaneya Rice and Ol
MIlls and others v. State of Andhra Pradesh(1l) this Court
hel d that an inference of necessary inplication binding the
State may be drawn if "the conclusion that the State is not
bound by the specific provision of a given statute would
hanper the working of the statute, or would lead to the
anomal ous position that the statute may lose its efficacy"”.
In other words, the Court was inclined to revive the Bonbay
heresy rejected by the Privy Council
Wth regard to this rule of exenption of the Crown from
statutes, Ganville L. WIlliams in his book on "Crown
Proceedi ngs", 1948, pp. 53 and 54 said:
"The rule originated in the M ddl e Ages, when
it perhaps had some justification. Its
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survival, however, is due to little but the
vis inertiae. The chief objection to the rule
isits difficulty of application .... Wth the

great extension in the activities of the State
and the nunmber of servants enployed by it, and
with the nodern idea, expressed in the Crown
Proceedings Act, that the State should be
accountable in wide neasure to the law, the
presunption should be that a statute binds the
Crown rather than that it does not."
Thus, the artificial rule of construction has not escaped
criticism even in England. This rule of construction is
unsuitable to Indian conditions and shoul d never have been
applied to India. Before 1946 there was no settled course
of decisions of the  Indian Courts necessi tating or
justifying the applicationof this rule to the construction
of Indian statutes. Rules of English [aw which could not
sui tably be applied to Indian conditions were not introduced
even in the Presidency Town of Calcutta by 13 Geo H ¢ 63 or

21 Geo III' ¢ 70 or any other cognate statute or by the
Charter of Charles Il in 1661 see The Mayor of the Cty of
Lyons v. The Hon. East India Company(2) The Advocate
CGener al of Calcutta v.  Ranee Sur nonmoyee Dossee( 3).

Techni cal rules of English commobn | aw were not applied even
in the Presidency Towns if they clashed with principles of
justice, equity and good conscience, see Abdul Kawder v.
Mahonmed Mera (4) Mol Chand v. Alwar Chetty (5). In the
nofussil, comon |aw had no force proprio vigore but the
Judges were free to adopt and apply any rule of comon |aw
if it was consonant with principles of justice, equity and
good conscience. Artificial rules of Conmon Law ‘based on
feudal notions had no application in India. I'n Mthibai V.
Limi Nowoji Benaji(6), the Bonbay H gh Court refused to
apply the rule in Shelley's case in a case arising ' between
Parsis in the nofussil. |In The State of Rajasthan v. Mst.
Vi dyawat i (7)

(1) [1964] 7 S.C. R 456, 462

(2) [1837]1 M A 175, 246-9, 274-5.

(4) I.L.R 4 Mad 410

(5) I|.L.R 39 Mad. 584, 553. Bom 506,531

(3) 9 MI.A 387, 407-13, 424-30.

(7) [1962] 2 Supp. S.C. R 989, 1007.

(6) (1881) I.L.R 5 Bom 506, 531.
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this Court refused to apply rules of imunity of the ~Crown
based on old, feudalistic notions. In interpreting a
statute, it is the duty of the Court to give effect to the
expressed intentions of the |egislature. There is no
conpelling reason why the Courts in India should not /give
full effect to the general words of a statute on the /'basis
of some artificial rule of construction prevailing in
Engl and.

No doubt, there are many Indian Acts which expressly provide
that the Crown or the Government shall be bound by their
provisions. See the Indian Arbitration Act No. 10 of 1940,
s. 43, Trades and Merchandi se Marks Act No. 43 of 1958, s.
130, the Factories Act No. 63 of 1948, s. 116, the Ql
Fi el ds (Regul ati on and Devel opnent) Act No. 53 of 1948, the
M nes Act, 1952, s. 85. Some of these Acts are nodelled on
English statutes which contain simlar provisions. 1In some
Acts, the express provision binding the Government is
inserted by way of abundant caution. But the bulk of the
Indian |egislation proceeds upon the assunption that the
CGovernment will be bound unless the contrary is stated.
Many Acts like the Code of Civil Procedure, 1908 and the
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Indian Contract Act 1872 make special provisions for the
CGover nirent in respect of particular matters on t he
assunption that in respect of all other matters t he
CGovernment will be bound by the general provisions of the
Act . The Indian Limtation Act 1882 provided a specia
period of Jlimtation for suits by the Governnent on the
assunption that the Governnent |ike the subjects wll be
bound by its other general provisions. To apply the
technical rule of construction exempting the Crown from the
operation of Indian statutes wll be to stultify the
intention of the legislature in nost cases. The English

Courts have gone to the length of deciding that the Crown is
not bound even by general regulations as to public safety,
see Cooper V. Hawkins(l). Such a result has not escaped
criticism even in England.  In India, no one has doubted
that general regulations as to public safety bind the
CGovernment equal ly-1ike the citizens.

The Director of Rationing and Distribution's case(2) left
open the question whether the State could claim imunity
fromthe provisions of a statute with regard to its trading
or commercial activities.  But the executive power of the
State extends to the carrying on of a trade or business, see
Art. 298 of the Constitution. On a question of construction
of a statute, no rational distinction can be made between

the trading and non-trading activities of the State. |If the
State is not bound by a statute, it would seemthat it 1is
not so bound in respect of all its activities.

in a country having a federal systemof government, it is

difficult to apply the rule of” Crown exenption from
statutes. In
(1) [1904] 2 K. B. 164.

(2) [1961] 1 S.C R 158.
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R v. Sutton(l), the High Court of ‘Australia held that. this
presunption should not, be applied so as to bring about
ei t her State exemption from federal Ilaws or f edera
exenption from State statutes. But the contrary / opinion
seens to have prevailed in |ater cases, see Mnister of
Wrks (WA.) v. Gulson(2). The Commonweal th of Australia v.
Bogl e(3) . This branch of Australian law is discussed in
detail by Dr. Wnes in his book on Legislative, ~ Executive
and Judicial Powers, 3rd Edition pp. 518 to 544. W should
not inmport in this country either the English rule of
inmplied exception of the Crown or the subtle distinctions
engrafted on it by the Australian Courts.- Qur - system of
Government is federal in character. The taxing power is
vested both in the Union and the States. Subject to certain
constitutional restrictions, the Union can tax the State and
the State can tax the Union. There is no .ground for
presuming that the States are excluded fromthe scope of a
general taxing statute enacted by Parliament or “that the
Union is outside the purview of the general words of a
taxing statute enacted by a State | egislature.
| amtherefore of the opinion that the rule that the Govern-
nment is not bound by a statute unless it is expressly naned
or bound by necessary inplication does not prevail in this
country and the decisions in the Province of Bonbay's
case(4) and The Director of Rationing and Distributions
case(s) and the subsequent decisions applying the rule to
the construction of Indian Acts should not be followed. The
imposition of this artificial rule has been harnful to our
body politic. We have power to reconsider our previous
deci si ons, see The Bengal Imunity Conpany Ltd. v. The State
of Bihar(6). This is a fit case where we should exercise
this power. If the rule of compbn law controlling the
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operation of a statute on the ground of the prerogative
applied to India, it would be alawin force before the
Constitution and woul d continue to be in force by virtue of
Art. 372 of the Constitution. It would be the lawin force
because it would limt and control the operation of the
exi sting Indian Acts. But we have anple power to say that
this rule was not in force in India and the Indian | aw was
not correctly laid down by the Privy Council in the Province
of Bonbay’'s case(4) and the decisions which followed it.
There is no presunption that the provisions of an Act do not
bi nd the State (using the expression "State" in a
conpendi ous sense as including the Union and the States).
In each case, it is a question of fair construction of the
Act whether or not any particul ar provision of the Act binds
the State. The intention of the legislature has to be
gathered on a careful scrutiny of the Act in question.
Particular care should be taken in scrutinising the pro-
visions of a taxing or a penal Act. |If the application of
t he Act

(1) [1908] 5 C L. R 789.

(3) [1953] 89 C. L. R 229, 254,

(5) [1961] 1. S.C. R 158.

(2) [1944] 69 C. L. R 338.

(4) [1946] L.R 73 I.A 271.

(6) [1955] 2 S.C. R 603.
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| eads to sone absurdity, that nay be a ground for holding
that the State is excluded fromits operation by necessary

i mplication. If the only penalty for an offence is
i mprisonnment, the State cannot be convicted of the offence,
for the State cannot be locked up in prison. |f the penalty

for the offence is fine and the fine goes to t he
consolidated fund of the State, it may be presunmed that the
penal provision does not bind the State, for the |legislature
could not have intended that the State will be the payer as
well as the receiver of the fine. Presumably, the Union is
not bound by the Central Income-tax Act because if it paid

income-tax, it wll be both the payer and the ‘receiver

Likewise, a State is prima facie not bound by a State
Agricultural Income-tax Act where the tax is receivable by
it. Moreover cases mmy conceivably arise where "press

provisions in a statute binding the State in respect  of
certain specific matters may give rise to the necessary
inmplication that the State is not bound in respect of other
matters.

The Cal cutta Municipal Act, 1951 contains special provisions
exenpting the CGovernnent from some of its  provisions.
Section 167(2) exenpts fromthe consolidated rate certain
open spaces and parade grounds which are the property of the
CGovernment. Section 208(1)(b) exenpts certain carriages and
animals belonging to the Government from paynent of tax on
carriages and animals. Section 225(1) (c) proviso exenpts
carts which are the property of the Government from paynent
of registration fees. Sections 218(1) and 541(1)(b) —are
however framed in general ternms and do not expressly exenpt
the Government fromtheir operation. Under s. 218(1) it is
the duty of every person carrying on any of the trades
mentioned in schedule TV to take out a licence and to pay
the prescribed fee. Under s. 541(1) (b) any person carrying
on such a trade w thout taking out the licence is punishable
with fine. Prinma facie, the two provisions apply to al
persons including the State Governnent. Section 218 is a
taxing section and its object is to levy revenue for the
muni ci pality. There is no reason why the State Governnent
i ke any other person should not take out a |icense and pay
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the prescribed fee if it chooses to exercise or carry on a
trade and why it should not be punished with fine under S.
541(1)(b) if it chooses to carry on a trade w thout taking a
license. By S. 541(2), such fine, when levied, is taken by
the Minicipality in full satisfaction of the demand on

account of the license Fee. Section Il 5 of the Act no
doubt provides that all nonies realised or realisable under
the Act (other than fine levied by nagistrates) shall be

credited to the nunicipal fund. Reading sections 115 and
541(2) together it appears that the excepting words "other
than fine levied by nagistrates"” in s. 115 do not refer to
the fine levied under s. 541. The general provisions of s.
115 nust be read subject to the special provisions of s.
541(2) and the fine realisable under s. 541 is receivby the
Municipality. It follows that the State Governnent is
213
the payer but is not the receiver of the fine. There is
nothing  to indicate that the State Governnent should be
excluded 'from the purview of s. 218(1) and s. 541(1)(b).
Section 218 renders the State |liable to pay the |icense fee.
Section 541(1) provides the renedy for the recovery of the
fee in case of default in taking out the license and paynent
of the fee. |If we are to hold that s. 218 (1) applies to
the State but s. 541(1) (b) does not, the result would be
that though the State i's liable to pay the license fee, the
Municipality wll have no renmedy against the State for the
recovery of the fee. The legislature could not have
contenpl ated such a result.
Section 541 (1)(b) is a penal provision. But' the State is
not necessarily exenpt fromthe operation  of a statute
having a punitive aspect. No doubt, under s. 547(A) the
Court is competent to direct inprisonment of the offender in
def aul t of the payment of fine “under s. 547(1) (b).
Ooviously, this provision cannot be applied to the State,
because the State cannot be detained - in prison. But there
is no reason why s. 541(1) (b) should not be applied to the
State. In Rani Sonavati Kumari 'v. The State of /Bihar(’)
this Court held that under the punitive provisions of ' 0 -
39, r. 2(3) of the Code of Civil Procedure, 1908, the Court
could direct attachment of the property of the State for
breach of an order of injunction, though the Court coul d not
direct detention of the State in civil prison:
The H gh Court found that the State of Wst Bengal was
carrying on a trade referred to in schedule |1V of the
Cal cutta Municipal Act, 1951, and was bound to take out a
license wunder s. 218(1). It is comon case that the State
did not take out a license for 1960-61. The State was
therefore rightly convicted by the H gh Court wunder s.
541(1). In the judgnent of the High Court it is stated by
i nadvertence that the conviction was under s. 537, but/ from
the materials on the record it is clear that the High Court
intended to pass the order of conviction under s. 541. It
was argued that the State was the owner of a nmarket and did
not carry on any business. it was suggested that the trades,
if any, in the market were carried on by the stall-holders
and not by the Governnent. But the Hi gh Court has recorded
the finding that the Governnent carried on a trade. In this
appeal under Art. 136 of the Constitution, | do not propose
tointerfere with this finding & fact. This judgnent wll
not preclude the Governnent fromproving in any future case
that it 1is not carrying on any trade or business at 1
O phanage Road, Cal cutta,
The appeal is dism ssed.
ORDER
In accordance with the opinion of the majority, the appea
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is dismssed.

Y. P.

(1) [1961] S.C. R 728.
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