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PETI TI ONER
NAJJAM FARAGH

Vs.

RESPONDENT:
THE STATE OF VEST BENGAL

DATE OF JUDGVENT: 18/ 11/ 1997

BENCH
MM PUNCHHI , M SRI NI VASAN

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Sri ni vasan, J.

The appel lant ' i's chal |l engi ng ~the concurrent judgnents
of the courts bel ow whereby he was convicted for an of fence
under Section 102 I.P.C and sent enced to suffer
i mprisonment for life. he was also directed to pay a fine of
Rs. 5000/ -.

2. On the night of 29.6.85 the appellant poured kerosene
oil over the head of his wfe from behind and I|it a
mat chstick and set her on fire: She was admtted in the
hospital around 1.00 AM on 30.6.85. Her statenent regarding
cause of her death was recorded’ on 1.7.85 by PW 18, sub
i nspector of police marked as Ex. 6. Another ~statenent
marked as Ex.5 was recorded on 11.7.85 by PW 12, a
magi strate, who was sent to the hospital under orders of the
High Court. 1In both the statenents she had stated that her
husband cane home in a drunk condition in the md night of
29.6.85 and assaulted her severely. She was driven out of
the room but as her two children were sl eeping inside she
went back to the room Then he poured kerosene oil~ from
behind and set fire. Her parents were sent for ~and her
father took her to the hospital. Thus in both the statenents
she had accused her husband of having set fire to her after
pouring kerosene. The courts below relied upon the two
statenents and al so the evidence of the post nortem-exam ner
to the effect that the burn injuries were such that they
lead to the conclusion that the death was honocidal. The
courts below have also referred to all the circunstances of
the case and rejected the defence that the wfe of the
appel l ants committed suicide or that the offence should if
at all be considered to the one under Section 306 |I.P.C and
not 302 |I.P.C

3. Learned counsel for the appellants places reliance on
the follow ng circunstances: -

(i) The case history noted in Ex. A by PW9, a senior House
surgeon as soon as the deceased was admtted in the hospita

states that the deceased tried to burn herself after pouring
ker osene on her person in a suicidal attempt.

(ii) The father of the deceased (PW 1) wote a letter on
30.6.85 to the police which has been treated as First
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Information Report in which it is stated that he was
convinced that his son-in-low abetted his daughter in
conmitting suicide.
(iii) PW 7 has stated that the deceased was speaking
normal Iy soon after the incident and she clainmed to have set
fire on herself.
(iv) The two statenments recorded by the Sub Inspector of
police and the Magistrate marked as Exb. 6 and 5
respectively cannot be considered as dying declaration and
given any weight as the deceased lived for twenty days and
nmore till 31.7.85.
(v) The Judicial WMagistrate who recorded the statenent in
Ex. 5 did not ascertain the nental condition of the deceased
and therefore her statement is not reliable in view of the
ruling in Kanchy Konmuramma Versus State of Andhra Pradesh
1995 Supp. (4) S.C. C.118.
(vi) Inthe first-instance the case was registered under
Section 306. Wen the charge was framed it was under Section
302 I.P.C., After exam nation of 9 wtnesses, the Presiding
Oficer of “the Court framed an alternative charge under
Section 306 |:P.C. The accused noved the Hi gh Court agai nst
the order framing an alternative charge in a revision but
the sanme was dismissed. Thus the prosecution was in a
confusion as to whether ~the appellant  was gquilty under
Section 302 |.P.C /or under 306 |.P.c.
4. Al'l the aforesaid circunstances have been considered in
detail by both the courts and it has been found that there
is no substance in ‘the contentions  put forward by the
defence. A perusal of the record shows that the death could
not have been suicidal and it was nothing but hom cidal. PW
10 the post nortem exaniner has stated as foll ows: -

"Death in nmy opinion was due to

ef fect of ante-portem burns. Taking

into consideration the sites and

extent of areas involved in 1y

opinion the burn was homicidal in

nat ure.

Burn injury causing death may be

accidental, suicidal or hom cidal

| found the injuries causing the

death to be homicidal. The sites as

descri bed on exam nation of dead

body were npbstly on inaccessible

parts of the victim the areas were

very extensive. So | hold the

opi nion that the death was in

hom cidal in nature

Injury Nos.1,3,4,5,6,7 as nmentioned

by me were on the back side part

i naccessible part on the body of

the subject. These injuries were

very extensive too. From these

infjuries | hold the opinion the

death was hom cidal in nat ure

caused by those injuries which were

burn injuries. On the front side of

the trunk of the body I did not

find any injuries. In regard to her

face | did not find injuries

exactly on the front side.

There is no injury observed by ne

that could lead ne to hold that it

was a suicidal death."
Nothing could be elicited in the <cross-examnation to
di scredit his aforesaid opinion. Both the courts have
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accepted his evidence and cone to the conclusion that the
case falls wunder Section 302 |I.P.C. W do not find any
justification to take a different view

5. The courts bel ow have also referred to the circunstance
that the accused who was admittedly present at the scene of
occurrence did not nake any attenpt to put out the fire and
save his wife. Hs case that the did so and got burn
injuries in the process has been rightly negatived. The
evi dence on record shows that he has nmade a clunsy attenpt
toinflict some injuries on hinself in order to nmake the
court believe that the attenpted to put out the fire.

6. The history of the case recorded in the hospital in
Ex. A has not been proved to have been given by the deceased.
The courts below have rightly refused to attach any val ue
t her et o.

7. The father of the deceased did not have the necessary
information at the time of FIR as his daughter was not in a
position to speak when she was taken by himto the hospital.
8. The evidence of PW 7 has also been considered in the
proper perspective by the courts below. There is nothing on
record to support the contention of the appellant that the
deceased was tutored by her  parents to mnmke statenments
agai nst her husband when she gave the dying declarations.
The courts below are right in rejecting that case.

9. There is no merit in the contention that the appell ant
died long after nmaking the dying declarations and therefore
those statenents have no value. The contention overl ooks the
express provision in Section 32 of “the Evidence Act. The
second paragraph of sub-section (1) reads as follows:- "Such
statenments are rel evant whet her the person who nmade them was
or was not, at the tinme when they were -made, under
expectati on of death, and whatever nay be the nature of the
proceeding in which the cause of his death conmes into
guestion” No doubt it has been pointed out that 'when a
person is expecting his death to take place shortly he woul d
not be indulging in falsehood. But that does not nean that
such a statenment loses its value if the person lives for a
| onger tinme then expected. The question has to be consi dered
in each case on the facts and circunstances -established
therein. If there is nothing on record to show that the
statement could not have been true or if the other evidence
on record corroborates the contents of the statenents, the
court can certainly accept the same and act upon it. In the
present case both courts have di scussed the entire evidence
on record and found that two dying decl arations contained in
Exs 5 and 6 are acceptabl e.

10. The records showthat the nental condition of the
deceased was sufficiently good to give a statenent to the
Magi strate

11. The nmere fact that the case was registered intially
under Section 306 I.P.C. and |later after examination of 9
wi tnesses as alternative charge under the same Section was
franed will not vitiate the proceedings or the conclusions
of the courts below. There is not doubt that the charge
under Section 308 | PC has been proved beyond doubt.

12. W have perused the records. W find ourselves in
agreement with the judgnments of the courts bel ow. Hence the
appeal is dismssed.




