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Cl TATI ON:
1973 AIR 408 1973 SCR (3) 1
1973 SCC' (1) 273

Cl TATOR | NFO :

R 1976 SC2520 (17, 22)

ACT:

Bi har Land Reforns Act-Sec. 10-Effect of .on the existing
| eases Whether the petitioners had becone | essees of the
Covt.-Whether the controller of mning leases can termnate
the original |ease before the expiry of the term
Constitution of India, Art. 226-Di sputed questions regarding
title to property-Whether can be raised in apetition under
-Art. 226.

HEADNOTE

The original proprietor of an Estate granted a mining | ease
to one Pran Chatterjee in 1919. ( Chatterjee assigned his
interest to one Mukherjee in 1937.  The original petitioners
before the H gh Court as heirs and successors of ~ Miukherjee

granted a sub-lease to one Rungta in, 1951. ~In 1955 the
Estate vested in the State of Bihar under Lands Reforms Act
1952. In- 1959, the Controller of Mning Leases in exercise
of the powers under Rule 6 of the Mning Lease (Mdification
of Terns) Rules 1956 passed an order nmking |ease of 1919
term nabl e on 20th Septenber 1961. After issuing of royalty
Rungta for his failure to pay the arrears of royalty, the
lease of the part of the Estate was granted to the
appel | ant . On the Wit Petition filed by the heirs. and
successors of Mikherjee, Patna H gh Court. cancelled the
lease in favour of the appellant. On the appellant’s
contention that the State of Bihar could validly “term nate
the original |ease and grant a mining | ease to the appell ant
and further that the original proprietor had no proper title
and since the title itself was in dispute, no Wit petition

woul d |ie,

Al'l owi ng the appeal

HELD : That by virtue of Sec. 10 of the Bi har Lands Reforns
Act, 1950 the original |essees had becone the | essees of the
State Govt. and the said Act does not put an end to the

title of the original petitioners. The controller of
M ning Lessees had no authority inlaw to termnate the
| ease. [6D]

Bihar Mnes Ltd. v. Union of India, A l.R 1967 S.C. 887
fol | owed.
Held further, that the petition raised di sputed question of
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title and the petitioners had failed to produce clear
concl usi ve and uni npeachabl e docunentary evidence to prove
the title of the original proprietor, and hence the Wit
petition Was not conpetent [13 C D

Sohan Lal v. Union of India [1957] S.C.R 738 relied upon.
Mohd. Hanit v. State of Assam [1969] 2 S.C.C 782
di stingui shed.

Further held, that the entries in the village record of
rights (Register were not conclusive evidence on the point
of title. [10D]

Lodna Col liery Company (1920) Ltd. v. Bhola Noth Roy, All.R
1964 S.C. 918, Nirman Singh & O's. v. Lal Rudra. partab
Narairo Singh & Ors. 53 I.A 220 and Sri Marudaswarar Tenple
v. Dhanal akshm Anmal 2-L631Sup.C.1./73

2

and Os. CGCivil Appeal No. 236 of 1961 judgnent delivered on
January 10, 1963 referred to.

JUDGVENT:

CIVIL APPELLATE. JURI SDICTION- : Civil Appeal No. 1787 of
1971.

Appeal by certificate fromthe judgment and order dated Sep-
tember 17, 1971 /of the Patna High Court in Cvil Wit
Juri sdiction case No.” 740 of 1968.

L. N. Si nha, Sol i citor-Ceneral of I ndi a, Sant hosh
Chatterjee and G S. Chatterjee for the appel lant.

V. S. Desai and N.. R Khaitan for the respondent Nos. 1 to
3

u. P. Singh for the respondent Nos. 4 to 6.

The Judgrment of the Court was delivered by

MUKHERJEA, J.-This appeal with leave is directed against a
j udgrment and order of the High Court of Patna in connection
with a wit petition of respondents Nos. 1 to 3 (who wll
herein after be referred to as the "petitioners by which the
Hi gh Court quashed and cancelled two | eases granted by the
State of Bihar in favour of Ms. Bharat Marble Conpany, a
partnership firmand the present appellant Ms. Hi ndust an
Steel limted. The facts and circunstances out of which the
petition arose are as follows.

By a registered docunent dated 11 July 1919 one Kumar
Amardeyal Singh, who was the proprietor of Ladi Estate at
the relevant tine granted a |lease in favour of —one Pran
Kristo Chatterjee. The lease which gave a perpet ua

Mokarari Settlement was in respect of various mnerals
including iron ore and related to a large tract of land in
District Palamau covering an area of 2227 acres in village
Adar and 1303 acres in village Gore. Both the two villages
Adar and Core appertained to Kumar Amardeyal Singh’s estate,
bearing Touzi No. 130, Survey No. 143 and Touzi “No. 161

Survey No. 91 respectively of the Collectorate of Pal anan

In 1937 the heirs of the original |essee under the docunent
of 11 July 1919 assigned and transferred their interest
under the .lease to one Vyonkesh Mikherjee. In 1949,
VWonkesh Mikherjee died | eaving behind the petitioners as
his heirs and successors. On 21 Septenber 1951 t he
petitioners granted a Sub-lease under the aforesaid | ease of
11 July 1919 to one Madan Gopal Rungta. The latter,
however, was obstructed in his working of the mnes under
the Sub-lease by the Deputy Conm ssioner of Palanmau in
December, 1952. On 16 April 1953 Madan CGopal Rungta entered
into an agreenent by which he agreed to pay royalty to
Government of Bihar for working the mning rights covered by
the Sub-lease. |In January, 1955 the whole of Ladi Estate
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vested in the State of Bihar under the Bihar Land Reforns
Act, 1950.

3

In 1959 the Controller of Mning Leases initiated a case for
the nodification of the terns of the | ease dated 11 July
19109. On 28 Septenber 1959 after hearing the petitioners
and also after hearing Madan Gopal Rungta who held a power
of attorney on behalf of the said petitioners, the said
Controller in purported exercise of his powers under Rule 6
of the Mning Lease 'Mdification of Ternms) Rules, 1956
nodi fied the |ease under the aforesaid registered docunent
of 11 July 1919 and made it termnable with effect from 20
Septenber 1961. It is, stated on behalf of the appellant
that this order of termi nation was nade at the instance of
Madan CGopal Rungta who pl eaded that the | ease shoul d be made
term nable after the expiry of the sub-lease granted in his
applications for grant of mning | eases in respect of Core
in the Oficial Gazette. On 10 Septenber 1962 Madan Gopa
Rungt a and his son Tribeni Prasad Rungta both applied for

grant of ‘a mning lease of the area. Certain other
parties had also applied for mning lease in the area
prior to this stage. On 13 Novenber 1962 a notice
was issued to Tribeni “Prasad Rungta under Sec. 7 of t he

Bi har and Orissa Public. Demands Recovery Act denmanding a
sum of Rs. 66,317.93 by way of dead rent and royalties which
are alleged to have accrued during the period when Madan
CGopal Rungta was working the mines under the  aforenentioned
sub-lease. On 1 April 1963 the appellant Ms. Hi ndustan
Steel Linmited applied for the grant of mining lease for an
area of 67.26 acres wthin the area. Some~ time in 1963
Tri beni Prasad Rungta nade an-application under Art. 226 of
the Constitution of India chal | engi ng the certificate
proceedi ngs nmenti oned before and the Hi gh Court
al lowed the application and quashed the proceedings. on 23
Novenber 1964. On 22 July 1965 the Government of | Bihar
acting with the approval of the Central CGovernnent granted a
novenber 1966 a | ease was granted in favour of Bharat Marble
Conpany. On 2 Septenber 1968 one S. K. Jain purporting to
act on behalf of the petitioners filed a wit petition ’in
the H gh Court of Patna in which it was. prayed that the two
| eases in favour of the appellant and Bharat Marble Conpany
shoul d be quashed and can celled. Soon after this wit
petition had been filed, in April 1970, one of t he
petitioners died. On 17 Septenber 1971 the High Court
granted a wit in favour of the petitioners before them and
cancelled the two | eases. Ms. Hi ndustan Steel Limted have
now cone on appeal against the judgment and order of
the Patna Hi gh Court by which the two | ease were cancell ed.
The petitioners trace their title to the |lease granted by
Kumar Amardeyal Singh in favour of Pran Kristo Chatterjee
who in turn

4
assigned his, right to the petitioners’ , predecessor-in-
title. claim that their predecessor-in-title Vyonkesh

Mukherjee had exercised his rights wunder the deed  of
assignment and had in fact raised iron ore until 1949 when
he died. The petitioners claimhave remained in possession
of the | ease-hold property when interest of the proprietor
vested in the State of Bi har under Bihar Land Reforms Act,
1950 and they becane the |l essees in the State of Bihar on

the sanme terms and conditions as were contained in the
original |ease of 1919. The order of the Control of Mning
Leases is, according to the petitioners, conpletely illega
and null and void. The Government of Bihar, they contend
acted illegally in inducting the present appellant as |essee
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of property which forns a part of the original |ease-hold
property 1919. It was on this basis that the petitioners
asked the High Court to quash the two | eases granted by the
CGovernment of Bihar and also to protect them in their
possession and enjoynent of the | ease-hold property. The
only defence that was put up by the State of Bihar before
the H gh Court of Patna was that the petitioners before the
Patna High Court had defaulted in the paynment of rents and
royalties with effect fromthe date of vesting present
appel | ant, however, put up a strong defence on the follow ng
grounds : -

(a) The original |ease of 1919 did not give any mining
rights to Kumar Amardeyal Singh so that he could not grant a
valid mning |l ease in favour of Pran Kristo Chatterj ee.

(b) In any event, even if the petitioners could trace any
title fromthe original |ease of 1919, after the Bihar Land
Reforms Act of 1950 they becane | essees under the State of
Bi har and their lease has been term nated by the Controller
of Mning Leases so that the State of Bihar was quite within
its rightsto execute the | eases in favour of the present
appel | ant -and of Bharat Marbl e Conpany.

(c) In any event the appellant has been granted a m ning

| ease by the Governnent of Bihar and is now admittedly in
possessi on under that |ease. Therefore, since the appellant
is now in possession and has raised a serious question
regarding the title of the petitioners, the appellant cannot
be thrown out by an order obtained in‘a Wit petition

On these rival contentions the four cardinal  issues that
ari se for decision are
5

(1) Could Kumar Anardeyal Singh, the proprietor  of Lad

Estate, grant a mning | ease ?

(2) What was the effect of the Bi har Land Reforms Act, 1950
upon the right, and title, if any, of the petitioners ?

(3) Assunming that the petitioners becane | essees under the
State of Bihar by reason of the Bihar Land Reforns Act,
could the Controller of Mning Leases term nate their | ease
?

(4) What is the effect of the possession that” has been
enjoyed by the appellant since the grant of —the nining

| ease on 22 July 1965.

It wll be nore convenient if we di spose of issues Nos.” 2
and 3 first.

For considering the effect of the Bihar Land Reforns Act,
1950 on the petitioners’ title we shall ~proceed on the

assunption that they were in enjoynent and possession of a
valid mning |ease which had been originally granted by
Kumar Amardeyal Singh in 1919. Sec. 10 of the said Act
whi ch deals with subsisting | eases of mnes and mnerals is
inthe following terms: -

10. Subsi sti ng | eases of m nes and m nerals. - (1)
Notwi t hstanding anything contained in this Act, wher e
i medi ately "before the date of vesting of the estate or

tenure there is a subsisting | ease of mnes or
m nerals conprised in the estate or tenure  or
any part thereof, the whole or that part of
the estate or tenure conprised in such |ease

shall, wth effect fromthe date of vesting

be deened to have. been leased by the State
CGover nient ,to the holder of the sai d
subsisting |l ease for the remainder of the term
of that |ease, and such holder shall be en-
titled to retain possession of the |ease-hold
property, .

(2) The terms and conditions of the said |ease by the
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State Governnment shall mutatis mutandis be the sane as the
terns and conditions of the subsisting | ease referred to in
sub-section (1), but with the additional condition that, if
in the opinion of the State Governnent the holder of the
| ease had not, before the date of the comencenent of this
Act, done any prospecting or devel opnent work, the State
Government shall be entitled at any tinme before the expiry
of one vyear fromthe said date to deternine the |ease by
giving three nonths’ notice in witing:
Provided that nothing in this sub-section shall be deened to
prevent any nodifications being made in the
6
terms and conditions of the said | ease in accordance with
the provisions of any Central Act for the tine being in
force regulating the nodification of existing mining |eases.
(3) The holder of any such lease of mnes and minerals as
is referred to in-sub-section (1) shall not be entitled to
claim sany damages fromthe outgoing proprietor or tenure-
hol der 'on the ground that the terns of the | ease executed by
such proprietor ~or tenure-holder in respect of the said
m nes and nminerals have beconme incapable of fulfilnent by
the operation of this Act."
As the lease in favour of the petitioners was subsisting on
the date of vesting of the Ladi Estate, the lease, wth
effect fromthe date of vesting, becane nationally a |ease
granted by the State Governnent to the petitioners for the
remai nder of the termof that |ease and the petitioners
becamre entitled to retain. possession of the |ease-hold
property. There can be no manner of doubt that. the Bihar
Land Reforms Act, 1950 could not have put an end to the
title of the petitioners. The only effect of that Act was
this, that instead of being | essees under Kunmar Amardeya
Singh and his successors, the petitioners becane ' |esses
directly wunder CGovernnent on the sane ternms and conditions
on which the original |ease had been granted to their
predecessor in-interest by Kumar- Amardeyal Singh. The
statute itself is very clear on'this point; the /position
has, however, been reaffirned by a decision of this Court in
the Bihar Mnes Ltd. v. Union of India.(1)
The next issue that we have to deal with is as to the
guesti on whether the order dated 28 September 1959 of the
Controller of Mning Leases nodifying the petitioners’ lease
under the registered docunent of 1919 and directing that the
said |ease would termnate on 20 Septenber 1961 was valid
and effective in putting an end to the |lease in~ Septenber
1961. The appel | ant sought to rely on this order  be-fore
the Hgh Court. But this also is a very lame stick on which
the appellant relied. A Division Bench of the | Patna  Hi gh
Court has held that the order of the Controller . of Mning
Leases was invalid and of no | egal effect whatsoever. Thi s
finding has been confirmed by this Court in the Bihar M nes
Ltd. v. Union of India(") where it has been held that it is
not the effect of Sec. 10 of Bihar Land Reforms Act that a
subsisting |ease continues under the Government wth the
Government substituted as the lessor in place of the

original lessor. It has further be-en held that Sec. 10 in
effect creates a new statutory lease which cones into
exi stence on the date when the estate is vested in

Gover nmrent .
(1) AIR 1967 S.C. 887.
7

We now conme to consider issue No. 1 as to the conpetence of
Kumar Amardeyal Singh to grant a nmining |lease. A copy of
the original registered docunent of 11 July 1919 1V which
Kumar Amardeyal Singh is reported to have granted the m ning
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| ease in favour of Pran Kristo Chatterjee, has been annexed

to the petition before the High Court. It is not anybody's
case that the docunment of Il July 1919 did not grant a | ease
of mneral rights to the said Pran Kristo Chatterjee. What
is seriously challenged by the present appellant is the
title of Kumar Amardeyal Singh to give such a grant. W
shall deal with the items of evidence on which t he

petitioners rely to establish the title of Kumar Anardeya
Singh in his respect and also the objections of the
appellant to those itens. The first evidence on which the
petitioners rely is a letter addressed by the Governnent of
Bihar in Novenber, 1967 to the Deputy Comm ssioner of

Pal amau and Dal tonganj. ' The letter was on the subject of
ten applications of different parties for grant of mning
| eases for linestone and dolonite in village Berma, P.O

Daltoganj in the District of Palamu. The State Governnent
conmuni cated an order to the Deputy Conmi ssioner in the
fallowing termns

"Orders:In view of the judgnent of the Suprenme Court passed

in Cvil ‘Appeal Nos. 172-174 of 1963 in Bihar Mnes Ltd. v.
Union of India and others, Ms.” Quanruddin and Sons are

alone entitled to remain in possession of the area in
guestion for the period nmentioned in the | ease deed granted

in their favour by the ex-proprietor of Ladi Estate. The
area applied for by the aforesaid applicants are, therefore,
not avai |l able for / settlenent. The applications are

accordingly rejected.

By order of the Governor of Bihar

Sd/- C. P. Singh Deputy Secretary to CGovernnent'.

The argument nade on behal f of the petitioners is, nore or
less on the following lines. As a result of a Suprene Court
deci sion, Governnent recognised in 1968 the conpetence. of
the exproprietor of Ladi Estate to grant mining |leases. it
was cause there was already an existing l'ease granted by the
ex-proprietor of Ladi Estate in the area concerned that
CGovernment ordered the Deputy Conmm ssioner that the area was
not available for settlenment with the various applicants for
mning |l ease nentioned in that letter. This, it is argued,
is a clear recognition by the State of Bihar of the
conpet ence of Kumar Amardeyal Singh to grant, as proprietor
of Ladi Estate, mineral |eases to others. Incidentally, one
of the applicants who was refused mning lease as a
consequence of that order, happens to be Ms. Bharat Marble
Conpany.

8

Therefore, it is argued, neither the State nor the appellant
can now be allowed to resile from this position. The
appel l ant neets this point by saying that the appellant. who
has been graned a | ease by the Government of Bihar in /July
1965 cannot be bound by an adm ssion made by Governnent in
Noverber, 1967. No estoppel as against a | essee can arise
from any admi ssion nade by the' lessor after the | ease has
been granted.

The petitioners next rely on (i) a copy of Register "D in
respect of village Adar, P.QO Daltonganj appertain in to
Touzi No. 130 as well as (iii) another copy of Register of
village CGore appertaining to Touzi No.-161 to establish that
Kumar Amardeyal Singh was a proprietor and not nerely a
jagirdar. It is contended on behalf of the petitioners that
once the status of Kumar Amardeyal Singh as a proprietor is
establ i shed there can be no question that he nust also have
been the proprietor of the underground nineral rights. For
the proposition that the right of property of zemi ndars or
proprietors extends to sub-soil minerals of the land held by
them the petitioners rely on the authority of a decision of
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this Court in the Lodna Colliery Conpany (1920) Ltd. .
Bhol a Nath Roy(1) in which Raghubar Dayal J. delivering the
judgrment of this Court nade the follow ng observation
"We are, therefore, of opinion that the right of property of
the persons with whomresuned invalid Lakhraj |and had been
settled being the same as of the zem ndars, extends to the
sub-soil nminerals of the Iand held by them"
In the sane case after referring to the preanble to
Regul ation Il of 1973, Raghubar Dayal J. observed:
"It is thus clear fromthe above declarations that the
zem ndars, the proprietors of estates, were recogNlsed to be
the proprietors of the soil........ The right of the
zem ndars to the sub-soil mnerals under their land follows
from their being proprietors of the soil and has been
recogni sed in a nunber of cases between the zem ndars and
persons” holding land wunder a tenure from
them™
It is argued on behal f of the petitioners that the extracts
from Register "D - prove that Kumar Anmardeyal Singh was
really ~a proprietor of Ladi Estate though he has been
descri bed  in sonme docunents as “jagirdar. It is contended
on the authority of the Suprene Court decision _just cited
that all zemi ndars as proprie-
(1) AR 1964 S.C 918.
9

tore of revenue-paying estates have rights over underground
mnerals and are entitled, therefore, to grant a lease in
respect of’ those rights.

The |learned Solicitor-General appearing on behalf of the
appel l ant countered this plea of the petitioners by sayin,
that entries in Register "D can never be conclusive as to
title. Qur attention was drawn to Sec. 4 of ‘the Land
Regi stration Act, 1876 which though a Bengal Act (18 of
1876) is, the Act applicable to Bihar. ~Sec. 4 of that Act
describes the various registers which the Collector, of
every district has to prepare and maintain. Register 'D is
described in that Section as an/internediate register of
changes affecting entries in ‘the general and’  nouzawar
regi ster. The Land Registration Act nentions- the purposes
as well as the contents of the four registers nmentioned in
Sec. 4. The internmediate register called Register 'D it
appears, is kept for the purpose of recording all changes
effected in the entries which stand in the other three
registers, nanely Register 'A of revenue-paying |ands,
Regi ster "B of revenue-free lands as well-as the Muzawar

Register 'C of all l|ands, revenue-paying and revenue-free,
so that by a reference to Register 'D correct upto-date
information as to Registers "A', 'B and 'C on all points

recorded therein may be obtained at any time. The nanes and
addresses of the proprietors of every estate which conprises
| ands situate in a district are to be found in Register 'A .
It is clear therefore that.Register "D wll ordinarily show
changes in the names of proprietors which are to be ' posted
in Register A as a result of nutation proceedings.
Odinarily, a proprietor will take good care to have - his
nane registered under the Land Registration Act in the
Col  ectoes registers for, otherwi se, he cannot be entitled
to claimrent fromhis tenants since, under Sec. 78 of the
Land Registration Act no one is bound to pay rent to any
person claimng such’ rent as proprietor or manager of an
estate unless his nane is registered under the Act. Al the
same, even when a nane is posted in. a register as
proprietor as a result of a mutation proceeding the person
whose nane is posted cannot claimthat I|ie automatically
establishes his title as proprietor of the estate concerned.
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In Ni r man, Si ngh & Os. v. Lal-Rudra Part ab Nar ai n
Os. (11) the Judicial Committee of the Privy Council held
that proceedings for the nutation of nanmes are not judicia
proceedings in which title to and proprietary rights in
i movabl e property can be determined. The Privy Counci
further held that nutation proceedings are in the nature of
fiscal enquiries instituted in the interest of the State
for the purpose of ascertaining which of several clainmnts
for the occupation of certain denom nation of inmmvable pro-
perty my be put into occupation of it wth greater
confi dence t hat

(1) 53 T.A 220.

10

the revenue for it will be paid. The Privy Council clearly
held that revenue authorities have no jurisdiction to
pronounce wupon the validity of claims of title so that
orders in mutation proceedings cannot be treated as
concl usive evidence of proprietary title. The | earned
Solicitor-Ceneral relied also on a decision of this Court in
Sri Marudeswarar Tenpl e v. Dhanal akshmi Ammal and Ors. (1)
where this Court held that a certified copy of the revenue
extract showing a land as entered in the nane of a
particular tenple is not conclusive of the right of the
temple to the land, for a revenue, record nerely shows that
the Government regards the person in whose nane the land is
entered as responsible for payment of revenue. "Such an
entry nay, prinma-facie, be good evidence of possession and
even of the right to hold the land, but inlawit is not
concl usi ve."

On the strength of these authorities the |earned  Solicitor
General contended that the entries in the Register "D on
which the petitioners rely cannot be taken ~as conclusive

evidence as to the title of Kumar Anmardeyal Singh.  In our
opi nion, there is considerable substancein this contention
of the learned Solicitor General. It is true that the

extracts fromRegister 'D are strong prima-facie evidence
in support of the petitioner’s claimthat Kumar Anardeya
Singh was a proprietor of Ladi Estate but it is not possible
to treat this evidence as concl usive on the point.

W now conme to the last issue as to the effect ~of the
ssion enjoyed by the appellant since the grant of the

m ning |l ease to the appellant by the Government of Bihar  on
22 July 1965. As for the fact of possession by the
appel | ant of the area covered by the mining | ease it appears
that the petitioners have admtted that fact before this
Court in connection with the appellant’s application for
stay of the order dated 17 Septenber 1971 of the Patna Hi gh
Court . Inits petition before this Court the appellant in
paragraph 5 and 6 states as follows

"5, That after the termination of the alleged l|ease in
favour of Respondents Nos. 1, 2 and 3 w.e.f. Septenber 19,
1961 the State Governnment notified the area under Rule 58
of the Mneral Concession Rules, 1960 to make a fresh
grant. Notification was published in Oficial Gazette on
11-12-1961. The appellant in response to the sai d
notification applied for the area. M. M G Rungta and M.
T. P. Rungta, father and son also applied separately for the
area. The mining |ease for the area was finally granted by
the Governnent of Bihar to the appellant by order dated
22-7-1965 under the

(1) Civil Appeal No. 236 of 1961: Judgnment delivered on 10
January, 1963.

11

M neral Concession Rule, 1960 and the nining |ease was
executed in favour of the appellant on 17-10-1966.

posse
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6. After having got the possession of the area, the
appel l ant commenced prelimnary mning operations in the
ar ea. The appel l ant has so far invested over Rs. 1,50,000

on nachinery and equi pnent, etc. The iron ore (rmagnetite)
extracted fromthe nmines are being directly
used by the appellant itself in its coa
washeries for beneficiation of the coal for
use in steel plants.”
In reply to these avernments of the appel | ant, t he
petitioners have nmore or less adnitted the appellant’s claim
of possession. In paragraphs 4 and 5 of the affidavit
filed, on their behalf in reply to the appellant’s petition
the petitioners nerely say (i) that the. al | egati ons
contai ned in paragraphs 5 and 6 of the appellant’s. petition
are matters of record and (ii) that they do not adnit the
al l egations and put the appellant to strict proof thereof.
In paragraph 7 of the sane affidavit, however,, t he
petitioners nmake a positive statenent in the follow ng
| anguage: -
"I say ‘that as far as | amaware the petitioner has only
conmenced the prospecting operations in the sane area and
has not commenced any real mining operation”.
In other words, the petitioners admt that the appellant has
already been carrying on prospecting operations in the
di sputed area which is inpossible unless the appellant has
been in possession of the land. It is also significant that
in their wit application before “the Hgh Court t he
petitioners have ‘asked for a rule nisi calling upon the
appel l ant to show "why, if the circunstances so require, the
petitioners be not restored i nto possession’ of the disputed
lands. It seens clear to us that the appellant had actually
been put into possession of the land in respect of which
Bi har CGovernnment gave the appellant a mining | ease and al so
that the appellant has been carrying onmning opinions in
that area. According to the appellant the fact that it is in
possession of the disputed | and shoul d” be a strong reason
for not throwing the appellant out of possession’ of the
di sputed land in a summary proceeding like a Wit petition
It was argued that since the appellant has raised a serious
guestion as to the validity of the petitioners’ title and
since it has proved its present possession of the disputed
| ands, the appellant should not be disturbed wi t-hout
adj udi cation of the question of’ title in a proper _action

The | earned Solicitor-General relied strongly on t he
decision of this Court in Sohan Lal v, the Union of
India("). |In that case where a serious dispute on questions

of fact between the parties was raised and particular the
guesti on. -

(1) [1957] S.C.R 738.

12

arose as to whether one of the parties had acquired any
title to the .property in dispute, this Court held that
proceedi ngs by way of ,a wit were not appropriate in a case
where the decision of the ,Court would amount to a decree
declaring a party’'s title and ordering restoration  of
possession. This Court further held that the proper renedy
in such a case is by way of a title suit ina civil court
and the alternative renmedy of obtaining relief by a wit of
mandanus or an order in the nature of mandarmus could only be
bad if the facts were not in dispute and the title of the
property in dispute was clear

The petitioners sought to rely on the case of Mohd. Hani f
v. State of Assan{,.’) in support of their proposition that
since they have adduced sufficient evidence to show at
least prinma-facie title in respect of the disputed |[ands
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they are entitled to be protected fromouster from their
lands by an executive action on the part of the State
Government. |In the case of Mohd. Hanif (1) the GCovernment
of Assam sought to resume certain lands which had been
,originally settled by the British Ctowm with, one Capt. S
N. Manley who had sold his right and title in the land to
the predecessor in-interest of Mohd. Hanif. Mhd. Hani f
filed an application in the Assam H gh Court under Art. 226
of the Constitution of India. The H gh Court dismssed
Mohd. Hanif's petition on the ground that his petition
rai sed disputed questions of title and that he should
therefore be relegated to a suit in the civil court. Mohd.
Hani f appeal ed agai nst the decision of the Hgh Court. to
his Court which allowed the appeal and held that the object
of a proceeding under Art. 226 is to ensure that the law of
the land is inplicitly obeyed and that various authorities
tribunals act within thelimts of their respective
jurisdiction. Thi s Court further held t hat t hough
ordinarily in a  proceeding under Art. 226 of the
Constitution the H gh Court is not concerned with the nere
determ nation —of the private rights of the parties, the
Article provides a renedy against the violation of the
rights of the citizens against the State or the statutory
aut hority.

The case of Mhd, Hanif (1) is, in our  opinion, easily
di stingui shable fromthe instant case. That was clearly a
case of exeexecutive interference with the possession of the
petitioner Mohd. Hanif. Here, however, the petitioners do
not have possession of the mineral rights for the protection
of which they invoked the Hi gh Court for assistance in their

wit petition. If the petitioners have to be given any
relief in the instant case, it would be necessary to
disturb the existing possession of the appellant. No

support for ,such an order can be foundin the decision in
Mohd. Hanifs case.
(1) [1969] 2 S.C.C 782.

13

Having regard to the view that we have taken of thi's case we

cannot uphold the decision of the Patna H gh Court. We
notice that the Patna Hi gh Court in nmore than one place in
its judgment has wused the expression "Prima-facie" .in

describing the state of affairs in connection with the right
of Kumar Amardeyal Singh to grant a lease in respect of
m neral rights. Apparently, the High Court felt that onthe
materials before it, it could not conme to. the conclusion
that the title of the petitioners had been established
conclusively. The main foundation of the petitioners title
was the mning | ease given by Kumar Amardeyal @ Singh in
1919. The party who is now in possession of the disputed
| ands has thrown doubt about the conpetence of the /Kunar
Amar deyal Singh to grant such a | ease. The petitioners have
failed to produce any clear, conclusive and uninpeachable
docunentary evidence in support of their contention  that
Kumar Amardeyal Singh was “"proprietor” who could have
granted such a lease. That is why the H gh Court did not
cone to a definite conclusion regarding the title of the
petitioners and remained content by saying that t he
petitioners had shown prima-facie title. These are not
ci rcunstances in which,, in our opinion, the petitioners can
be put into possession by the Hi gh Court by displacing the

appel | ant .

In our opinion, therefore, the appellant should succeed in
this appeal. Accordingly, we set aside the judgnment and
order dated 17 Septenber 1971 of the Patna Hi gh Court and
allow the appeal. In the peculiar facts and circunstances

and
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of this case we direct that the parties should bear their
own respective costs..

Before parting with the case, however, we ought to nake it
cl ear that this judgnent is not to be taken as a
det erm nati on of the guestion of title of t he
petitioners. W cannot disregard the fact that ever since
the grant of the mining | ease by Kumar Amardeyal Singh in
1919 the petitioners and their predecessor-in-interesthave
actually enjoyed the title-. Thy even gave a sub-lease to
Madan CGopal Rungta so that until a new | ease was granted
by the Governnent in favour of the appellant the petitioners
were in possession of the disputed |ands either directly or
constructively through 'Madan Gopal Rungta. It is quite
likely that when the Bi har Land Ref orns Act cane and
the Controller of Mning | eases passed an order cutting
short the duration of the lease of the petitioners, the
petitioners were not so alert as to asserting their rights
agai nst
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the CGovernnent of Bi har who found the field clear to give 'a
fresh |lease in favour of the appellant. The fact remains
that the petitioners have shown clear possession of the
di sputed lands from 1919 to 1965 and they have also shown
strong prima-facie title.. Therefore, we are not prepared to
deprive the petitioners of an ,opportunity to prove their
title in a suitably franmed suit.

Appeal al | owed.

S.B. W
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