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ACT:

H ndu Law Joint fanmily properties in the hands of sol e
surviving coparcener-If properties |ose their character of
joint famly property.

H ndu Adoption and Maintenance Act (78 of 1956) ss. 11 to
14- Adoption by w dow Deceased husband, if ~deened to be
f at her.

Madhya Bharat Land Revenue and Tenancy Act (M B. Act 66 of
1950), s. 86-Tenancy right of ordinary tenant, if heritable-
Heritability governed by personal |aw.

HEADNOTE

Two brothers were in possession of —ancestral properties
consisting of a house and tenancy rights of an ordi-nary
tenant in agricultural lands. The eider brother died in 1930
leaving a widow, the first appellant. The first _—appellant
continued to Ilive wth the younger brother and had an
illegitimate son by him the respondent. |In March 1958, she
adopted the second appellant, and sone time later, the
surviving brother died. After his putative father died the

r espondent took possession of all the joint famly
properties. The two appellants thereupon filed a suit for
ej ect ment . The trial court decreed the suit. The  first
appel | ate court found that a wll executed by the

respondents father (the younger brother) was valid in so far
as his half share in the house was concerned and therefore
nodi fied the decree by granting a hal f-share of the house to
the respondent. |In second appeal, the High Court held that
the appellants were: not entitled to any relief and that
there suit should be dismissed, on the grounds that: (1) the
joint famly properties ceased to have that character in the
hands of the surviving brother when he becane the sole
surviving coparcener and (2) the second appellant did not
becorme, on his adoption, a coparcener with his uncle in the
joint fam |y properties.
In appeal to this Court.

HELD: (1) The joint famly properties continued to
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retain their character in the hands of the surviving
brother, as the widow (the first appellant) of the eider
brother was still alive and continued to enjoy the right of
mai nt enance out of the joint fanm ly properties. [5 B]
Gowi Buddanna v.C1.T. Msore, 60 I.T.R 29.3 (S.C),
fol | oned.

A G of Ceylon v.A R Arunachal am Chettiar [ 1957]
A.C. 540, applied.

(2) The schenme of ss. 11 and 12 of the Hindu Adoptions
and Maintenance Act, 1956, is that in the case of adoption
by a wdow the adopted child becomes absorbed in the
adoptive famly to which the wi dow bel onged. Though s. 14
of the Act does not expressly state that the child adopted
by a w dow beconmes the adopted son of her deceased husband,
it is a necessary inplication of ss. 12 and 14 of the Act.
That is why, s. 14(4) provides that when a wi dow adopts a
child and subsequently marries, that husband becones the
step-father of the adopted child.. There-

2

fore, in the present case, when the the second appellant
was adopted by the first appell ant he becane the adopted son
of the first appellant and her deceased husband, nanely, the
el der brother, and -~ hence becane a coparcener wth the
surviving brother in the joint famly properties; and,
"after the death/ of ~ the surviving brother the second
appel l ant becane the sole surviving coparcener entitled to
the possession of all the joint famly properties except
those bequeathed under the will, that is, except the half
share of the house. [7 D--G A--B]

Arukushi  Narayan v. Janabai Sama Sawat, 67 B.L.R 864,
approved.

(3) Section 86 of the Madhya Bharat Land Revenue and
Tenancy Act, 1950 'applies to the rights of an ‘ordinary
tenant in agricultural |ands which were therefore heritable.
In the absence of any special statutory provision, the
heritability is governed by the personal |aw of the tenants.
Therefore, the second appellant was entitled to the tenancy
rights of his uncle on his death. [8 G-H 9 C-D

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 856 of 1966.
Appeal by special |leave fromthe judgnment and decree
dated Septenber 7, 1965 of the Madhya Pradesh Hi gh Court,
I ndore Bench in Second Appeal No. 275 of 1962.
M C. Chagla and A. K. Nag, for the appellants.
K. A Chitale and R Gopal akri shnan, for the respondent.
The Judgrment of the Court was delivered by
Ramaswami, J. This appeal is brought by special /|eave
from the judgnent of the Madhya Pradesh High Court @ dated
Septenber 7, 1965 in Second Appeal No. 275 of 1962.
Dul i chand and Bhagirath were brothers and the properties
concerned are, according to the witten statement of the
defendant hinself, ancestral. Plaintiff Sitabai is the
wi dow of Bhagirath, who predeceased Dulichand, his eider
brother sonmetime in 1930. It is the admitted case of both
the parties that after Bhagirath died, the plaintiff Sitaba
was living with Dulichand as a result of which connection an
illegitimate child defendant Ranchandra was born in 1935.
Dul i chand died on March 13, 1958. Sonmetinme before his death
Sitabai adopted plaintiff no. 2 Suresh Chandra and an
adoption deed was executed on March 4, 1958. After the
deat h of Dulichand Ranthandra took possession of the joint
famly properties. The plaintiff therefore brought the
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present suit for ejectnment of the defendant Ranthandra, the
illegitimate son of Dulichand fromthe di sputed properties.
The suit was contested by the defendant on the ground that

Dulichand had in his lifetine surrendered the lands to the
Jagirdar who made resettlenent of the same wth t he
def endant . As regards the house the contention of the
def endant was that Dulichand had executed a will before his
deat h maki ng a bequest of his house entirely to him The
trial court decided all the issues in favour of the
plaintiff and
3

granted the plaintiffs a decree for possession with regard
to the land and the house. The defendant took the matter
in appeal to the District Judge who nodified the decree.
The District Judge took the viewthat the will executed by
Dul i chand was valid so far as half of his share in the house
was concerned and, therefore, defendant was entitled to
claimbhalf the share of the house in dispute. The defendant
preferred 'a second  appeal before the Madhya Pradesh Hi gh
Court which reversed the decree of the |lower courts and
hel d that the plaintiff was not ~entitled to any relief and
the suit should be dismissed inits entirety. The High
Court held that plaintiff no. 2 becane the son of plaintiff
no. 1 in 1958 fromthe date of adoption and did not obtain
any coparcenary interest inthe joint famly properties.
The High Court thought that on the date of adoption
Dul i chand was the sol e coparcener and there was nobody
else to take a share of his property and plaintiff no. 2 had
no concern with the  coparcenary property in the hands of
Dul i chand.

The first question to be considered in this appeal is
whet her the Hi gh Court was right in holding that ‘plaintiff
no. 2 Suresh Chandra at the time of his adoption by
plaintiff no. 1 did not becone a coparcener of Dulichand in
the joint famly properties. It is the admtted case of
bot h the parties that the properties consi st ed of
agricultural land and a house jointly held by Bhagirath and
Dul i chand. After the death of Bhagirath, Dulichand becane
the sole surviving coparcener of the joint famly. At the
time when plaintiff no. 2 Suresh Chandra was adopted the

joint famly still continued to exist and the di sputed
properties retai ned their character of copar cenary
properties. It has been pointed out in Gowli Buddanna v.

Conmi ssi oner of Inconme-tax, Mysore(1l) that under the Hindu
systemof lawa joint famly may consist of a single nale
menber and w dows of deceased nal e menbers and that the
property of a joint famly did not cease to belong to a
joint famly merely because the famly is represented by a
single coparcener who possesses rights which an absolute

owner of property may possess. |In that case, one Buddappa,
his wife, his two unmarri ed daughters and his unmarried son
Buddanna, were menbers of a Hndu undivided family.

Buddappa died and after his death the question arose whet her
the income of the properties held by Buddanna as the sole
surviving coparcener was assessabl e as the individual incone
of Buddanna or as the inconme of the H ndu Undivided Famly.
It was held by this Court that since the property which cane
into the hands of Buddanna as the sole surviving coparcener
was originally joint famly property, it did not cease to
belong to the joint famly and income fromit was assessable
in the hands of Buddanna as income of the H ndu Undivided
Famly. As a pointed out by the Judicial Conmttee in
Attorney General of Ceylon v.A R Arunachal am Chettiar(2) it
is only by analysing

(1) 60 I.T.R 293 (S.C.). (2) [1957] A C
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540.

4

the nature of the rights of the nenbers of the wundivided
famly, both those in being and those yet to be born, that
it can be determined whether the famly property can
properly be described as 'joint property’ of the undivided
famly. In that case one Arunachal am Chettiar and his son
constituted a joint famly governed by the Mtakshara schoo

of Hindu law. The father and son were domiciled in India
and had trading and other interests in India, Ceylon and Far
Eastern countries. The undivided son died in 1934 and
Arunachal am became the sole surviving coparcener in the
Hi ndu undivided famly to which a nunber of fenale nenbers
bel onged. Arunachalam died in 1938, shortly after the
Estate Odinance no. 1 of 1938 came into operation in
Ceyl on. By s. 73 of the Ordinance it was provided that
property passing on the death of a menmber of the Hindu
undi vi ded fam | y ' was exenpt frompaynent of estate duty. On
aclaimto estate duty in respect of Arunachalanis estate in
Ceyl on, theJudicial Committee held that Arunachal amwas at
his death a nmenber of the ~H ndu wundivided famly, the sane
undi vi ded fam |y of which his son, when alive, was a nenber
and of whi ch the continuity was preserved after
Arunachal ami s death by adoption nmade by the wi dows of the
famly and since the undivided famly continued to persist,
the property in the hands of Arunachalam as a single
coparcener was the property of the Hndu undi vided famly.
The Judi cial Committee observed at p. 543 of the report.

N though it may be correct to
speak of himas the 'owner’, yet it is stil
correct to describe that which he owns as the
joint famly property. For his ownership is
such that wupon the adoption of a son it
assunes a different quality; it is such, too,
that fenmale nenbers of” the famly (whose

menber s may increase) have a right to
mai nt enance out of it and in sone
circunstances to a charge for nai ntenance upon
it. And these are incidents which ‘arise,
notw t hstandi ng his so-called ownership, just
because the property has been and has not
ceased to be joint famly —property. Once

again their Lordships quote fromthe |udgnent
of Gatiaen, J. To ny mnd it would mnake a
nockery of the undivided fanmly systemif this
temporary reduction of the coparcenary unit
to a single individual were to convert what
was previously joint property belonging to an
undivided family into the separate property
of the surviving coparcener. To this it may be
added that it would not appear reasonable to
impart to the legislature the intention to
discrimnate, so long as the famly ‘itself
subsi sts, between property in the hands of a
singl e coparcener and that in the hands of two
or nore coparceners.”
5
The basis of the decision was that the property which was
the joint famly property of the Hndu undivided famly did
not cease to be so because of the "tenporary reduction of
the coparcenary unit to a single individual". The character
of the property, viz. that it was the joint property of a
Hi ndu undi vided fam |y, remained the sane. Applying the
principle to the present case, after the death of Bhagirath
the joint famly property continued to retain its character
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in the hands of Dulichand as the w dow of Bhagirath was
still alive and continued to enjoy the right of nmmintenance
out of the joint famly properties.

The guestion next arises whether Suresh Chandr a,
plaintiff no. 2, when he was adopted by Bhagirath’'s wi dow
became a coparcener of Dulichand in the Hindu joint famly
properties. The High Court has taken the view that Suresh
Chandra becane the son of plaintiff no. 1 with effect from
1958 and plaintiff no. 2 would not becone the adopted son of
Bhagirath in view of the provisions of the H ndu Adoptions
and Maintenance Act, 1956 (Act 78 of 1956). It was argued
on behal f of the appellant that the Hgh Court was in
error in holding that the necessary consequence of a w dow
adopting a son under the provisions of Act 78 of 1956 was
that the adopted woul d be the adopted son of the wi dow and
not of her deceased husband.  In our view the argument put
forward on behalf of the appellant is well-founded and nust
be accepted as correct. Section 5(1) of Act 78 of 1956
st ates:

"(1) No. adoption shall be made after the
conmencenent - of this Act by or to a Hi ndu
except i'n accordance with the provi si ons
contained in'this chapter ...... "

Section 6 deals with the requisites of a
valid adoption and provides:
"No adoption shall be valid unless--
(i) the person adopting has the capacity,
and also the right, to take in adoption
(i) the person giving in adoption has the
capacity to do so;
(iii) —the -person adopted is  capable of
bei ng taken in adoption; and
(iv) the adoption. is made in conpliance
with the other conditions nmentioned in this
Chapter."
Sections 7 and 8 relate to the capacity of a male H ndu and
a female Hindu to take in adoption Under s. 7 any mal e Hindu
who is of sound mind and is not a m nor has the capacity to
take a son or a daughter in adoption. |If he Jis nmarried,
requires the consent of his wife in —connection wth the
adoption. A person
6
havi ng nore than one wife is required to have the consent of
all his wives. Under s. 8 any fenal e H ndu, who is of sound
mnd and not a mnor is stated to have capacity to take a
son or a daughter in adoption. The |anguage of this
section shows that all ferales except a wife have capacity
to adopt a son or a daughter Thus,, an unmarried fermale or a
di vorcee or a widow has the | egal capacity to take a son or
a daughter in adoption. Section 11 relates to "other
conditions for a valid adoption".

Clause (vi) of s. 11 states:

"(vi) the child to be adopted nmust be
actually given and taken in adoption by the
parents or guardi an concerned or under their
authority with intent to transfer the child
fromthe fanmily of its birth to the famly of
its adoption."”

Section 12 enacts:

"An adopted child shall be deened to be
the child of his or her adoptive father or
nother for all purposes with effect from the
date of the adoption and fromsuch date al
the ties of the child in the famly of his or
her birth shall be deened to be severed and
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repl aced by those created by the adoption in
the adoptive famly; Provided that--

(a)

(b)

(c) the adopted child shall not divest any
person of any estate which vested in him or
her before the adoption.™

Section 14 provides:

“"( 1 ) Wiere a Hindu who has a wife
living adopts a child, she shall be deemed to
be the adoptive nother.

(2)  Where an adoption has been made
with the consent of nobre than one wife', the
senior-nost’ in marriage anong them shall be
deenred to be the adoptive nother and the
ot hers to be step-nothers.

(3) Wiere a wdower or a bachelor
adopts a child any wi fe whom he subsequently
marries shall be deened to be the step-nother
of the adopted child.

(4) Were a widow or an unmarried
worman adopts a child, any husband whom she
marri es subsequently shall be deened to be the
step-father of the

adopted child."

It is clear on a reading of the nmain part of s. 12 and
sub-s. (vi) of s. 11 that the effect of adoption under the
Act is that it brings about severance of all ties of the
child given in adoption in the famly of his or her birth.
The child altogether ceases to have any ties with the famly
of his birth. Correspondingly, these very 'ties are
automatically replaced by those created by the adoption in
the adoptive family. The legal effect of giving the child
in adoption must therefore be to transfer the child fromthe
famly of its birth to the famly of its adoption. The
result is, as nentioned in s. 14(1) nanely where a'wife is
living, adoption by the husband results in the adopti on of
the child by both these spouses; the child is not only the
child of the adoptive father but also of the ~adoptive
nmother. In case of there lying two wives, the child becones
the adoptive child of the senior-nbst wfe in marriage,
the junior wife becomng the step-mother of the _adopted
child. Even when a wi dower or a bachel or adopts a child, and
he gets married subsequent to the adoption, his w fe becones
the step-mother of the adopted child. Wen a wi dow or an
unmarried wonan adopts a child, any husband she marries
subsequent to adoption becomes the step-father of . the
adopted child. The schene of ss. 11 and 12, therefore, 1is
that in the case of adoption by a widow the adopted /child
becones absorbed in the adoptive famly to which the w dow
bel onged. I n other words the child adopted is tied with the
rel ati onship of sonship with the deceased husband of the
wi dow. The other collateral relations of the husband would
be connected with the child through that deceased husband
of the widow For instance, the husband’s brother would
necessarily be the uncle of the adopted chi | d. The
daught er of the adoptive nother (and f at her) woul d
necessarily be the sister of the adopted son, and in this
way, the adopted son woul d becone a nenber of the w dow s
famly, wth the ties of relationship with the deceased
husband of the widow as his adoptive father. It is true
that s. 14 of the Act does not expressly state that the
child adopted by the wi dow becones the adopted son of the
husband of the widow. But it is a necessary inplication of
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ss. 12 and 14 of the Act that a son adopted by the widow
becomes a son not only of the widow but also of the
deceased husband. It is for this reason that we find in
sub-s. (4) of s. 14 a provision that where a wi dow adopts a
child and subsequently marries a husband, the husband
becomes the "step-father” of the adopted child. The true
effect and interpretation of ss. 11 and 12 of Act No. 78 of
1956 therefore is that when either of the spouses adopts a
child, all the ties of the child in the famly of his or her
birth become conpletely severed and these are all replaced
by those created by the adoption in the adoptive famly. In
ot her words the result of adoption by either spouse is that
t he

8

adoptive child becones the child of both the spouses. Thi s
view is borne out by the decision of the Bonbay Hi gh
Court in Arukushi® Narayan v. Janabai Sama Sawat(1). It

fol | ows that in the present case plaintiff no. 2 Suresh
Chandra, /when he was adopted by Bhagirath’s wi dow, becane
the adopted son of both the w dow and her deceased husband
Bhagi rat h and, therefore, becane a coparcener with
Dulichand in the joint famly properties. After the death of
Duli chand, ©plaintiff  no. 2 became the sole survi vi ng
coparcener and was entitled to the possession of all joint
famly properties, The Additional District Judge was,
therefore, right in granting a decree in favour of the
plaintiff no. 2 declaring his title  to the agricultura
lands in the village Pal asia and half share of the house
situated in the village.

It i s contended on behalf of the respondent that the
rights of the Inandar’s tenants were not - heritable under
the WMadhya Bharat Land Revenue and Tenancy Act, 1950 (Act
no. 66 of 1950) and therefore the plaintiffs could not claim
to becone the Inandar’s tenants after the death of Dulichand
in the absence of a contract- between the |nandar and
t hensel ves. Reference was nmade to ss. 63 to 88 dealing with
the rights of pakka tenants and it was argued that there was
no provision in the Act dealing with the rights of an
ordinary tenant. Section 87 states:

"An ordinary tenant is entitled to hold
the land let to himin accordance with such
terns as may be agreed upon with the person
from whom he holds, provided that they are
not inconsistent with the provisions of this
Act . "

Section 89 deals wth the rights of sub-
tenants and reads:

"( 1) Asub-tenant is entitled to hold the
land let to himin accordance with such  terns
as nmay be agreed upon with the person’ from
whom he hol ds, subject to his conpliance wth
the general conditions of tenancy as laid down

in section 55, provided that he shall, in no
circunstances, Jlease out the land to -any
person.”

It is not possible to accept the argunent advanced on behal f
of the respondent that under the schene of Act 66 of 1950
the rights of ordinary tenant are not heritable. It is true
t hat there are special provisions with regard to
heritability as regards pakka tenant. But in the absence of
any special statutory provision, the heritability of
ordi nary tenancies nmust be governed by the personal |aw of
the tenants concerned. Section 86 of the  Act cont ai ns
provisions with regard to nutation of names. Sub-section
(1) of s. 8 6 states:
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(1) 67 B.L.R 864
9

"When a holder of land, other than an
assignee of proprietary rights, loses his
rights, in any land in a village by death or
by surrender of abandonnent of the land or by
transfer of his rights to any other person, or
by di spossession or otherw se, the patwari of
the village in which the land is situated shah
forthwith report the fact to the Tehsildar
intimati ng the name of the new hol der and the
grounds on which the latter claims to succeed
to the title of the forner hol der. Any
person claimng to succeed to the title of the
fornmer hol'der may also apply to the Tehsildar
for the nutation of his nane within a period
of two years fromthe date the |ast holder
| oses his rights."

The section applies to all  classes of tenants and
contenplates heritability and transferability of the rights
of a tenant —or a subtenant. W accordingly reject the
argunent of the respondent that the rights of Dulichand
were not heritable.

It is also urged onbehalf of the respondent that the
jurisdiction of the Civil Court was barred by the provisions
of the WMdhya Bharat Land Revenue ~Administration and
Ryotwari Land Revenue and Tenancy Act, 1950 (Act no. 66 of
1950). This issue was deci ded against the respondent in the
trial court and also in the first~ appellate <court. The
decision of the Ilower courts on this _point. was not
challenged in the High Court and it is not permssible for
the respondent to raise this question at this stage.

For the reasons already given we hold that the judgnent
and decree of the H gh Court of Mdhya Pradesh ' dated
Septenber 7, 1965 in Second Appeal no. 275 of 1962 shoul d be
set aside and the judgnent and decree of the Additiona
District Judge, indore dated April 21, 1962 in First Appea

No. 26 of 1961 should be restored. This appeal is
accordingly allowed with costs.
V.P.S. Appeal al | owed.

J., 1 Sup C/70---2
10




