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ACT:

Constitution of India-Art. 30(1) read with Arts. 41,
42, & 43-Right to 'establish and _admnister educationa
institutions of their choice conferred on religious and
[inguistic mnorities-The right has to be exercised subject
to the general |aws enacted by the State to give protection
to the recogni sed rights of workers.

Industrial Disputes Act, 1947-ss. 9A, 10, II1-A 12 and
33-In their application to educat.ional institutions
established and adm nistered by religious and |inguistic

mnorities, the provi sions ' do not abridge the right
conferred on themby Art. 30(1) of the Constitution

HEADNOTE
%

Sonetime during the period 1975- 78, t he first
respondent - Associ ati on nanagi ng the affairs of the Christian
Medi cal College and Hospital at Vellore dismssed three of
its enployees fromservice and term nated the services of
anot her enpl oyee who was on probation. Wen industria
di sputes were raised in this behalf, the State CGovernnent
nmade two separate references to the Labour B Court’  for
adj udi cation: one in respect of the three enpl oyees who had
been dismssed and the other in respect of the " enployee
whose services had been ternminated. Questioning the validity
of the reference the first respondent filed two Wit
Petitions for quashing them and a third Wit Petition
praying for a declaration that the provisions of the
Industrial Disputes Act, 1947 were unconstitutional and
ultra vires and were inapplicable in entirety to the
mnority educational institutions protected by Art. 30(1) of
the Constitution. The first Respondent pleaded that the
hospital attached to the Christian Medical College fornmed an
integral part of the college which was an educationa
institution established and admi nistered by a minority and
thus was also entitled to the protection of Art. 30(l); that
the college and the hospital being mnority institutions
entitled to the protection of Art. 30(l), any industria
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di spute arising between the nmanagenent and enpl oyees of the
coll ege and the hospital could not be adjudi cated upon under
the provisions of the Act as such adjudication amunted to
interference with the right of the mnority to

547

adm ni ster the college and the hospital; and that the Act
was not applicable to educational institutions generally
irrespective of their being mnority institutions or not.

The High Court held that the Christian Medical College
Hospital which was attached to the Christian Medical College
was an educational institution; that even so, it was an
industry within the neaning of the expression ’industry’
given in the Act, and that even though the College and the
hospital constituted an industry, they together constituting
an educational institution established and adm nistered by a
mnority, ss. 9-A 10, 11-A 12 and 33 of the Act woul d not
be applicable to them by virtue of Art. 30(l) of the
Constitution, and, accordingly, quashed the reference nade
under s. 10(1)(c) of the Act to the Labour Court.

It was~ argued on behalf of the first respondent that
the application of the provisions of ‘the Act would result in
the abridgment of the right of the managerment of minority
educational institutions guaranteed under Art. 30(1) of the
Constitution to administer such institutions inasmuch as the
Labour Court or Tribunal mght set aside an order of
di smssal or renoval of a workman passed by the managenent
and reinstate himin service or make an order altering his
conditions of service contrary to the agreenment entered into
with him and the ninority educational institution would be
exposed to constant and endless litigation. Reliance was
placed in support of the above propositions on-the decision
of this Court in Ahnedabad St. Xavier's Coll ege Society &
Anr. etc. v. State of GQujarat & Anr., [1975] 1 S.C R 173
wherein this Court held that certain provisions of the
Quj arat University Act, 1949 were violative of Art. 30(l) of
the Constitution.

Al'l ow ng the appeal
N

HELD: The Industrial Disputes Act, 1947 has been
conceived and enacted with the object of ~bringing into
exi stence a machinery for investigation and settlenment of
i ndustrial disputes bet ween enpl oyers and worknmen in
accordance with the principles accepted by the International
Labour organisation and the United Nations Econonic, Socia
and Cul tural organisation. The Act is neant-to be a counter-
vailing force to counteract the inequalities of bargaining
power which 1is inherent in the enployment relationship. The
I nternati onal Covenant on Economc, Social ‘and Cultura
Ri ghts, 1966 which is a basic docunment declaring certain
specific human rights in addition to proclaimng the right
to work as a human right treats equitable conditions of
wor k, prohibition of forced |1abour, provision for adequate
remuneration, the
548
right to alimtation of work hours, to rest and |eisure,
the right to formand join trade uni ons of ones’ choice, the
right to strike etc. also as human rights. The Preanbl e of
our Constitution says that our country is a socialist
republic. Articles 41 and 42 provide that the State shal
make effective provision for securing right to work, just
and humane conditions of work and for maternity relief.
Article 43 states that the State shall endeavour to secure
by suitable |egislation or econonic organisation or in any
ot her way to all workers agricultural, industrial or
ot herwi se work, a living wage, conditions of work ensuring a
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decent standard of life and full enjoynent of |eisure and
social and cultural opportunities. These rights which are
enforced through the several pieces of |abour legislation in
India have got to be applied to every workman irrespective
of the character of the managenent. Even the managenent of a
mnority educational institution has got to respect these
right and inplement them Due obedience to these | aws woul d
assist in the snooth working of the educational institutions
and would facilitate their proper admnistration. |f such
laws are made i napplicable to mnority educati ona
institutions, there is every likelihood of such institutions
bei ng subjected to maladmnistration. Merely because an
inmpartial tribunal is entrusted wth the duty of resolving
di sputes relating to enmploynent, unenploynent, security of
work and other conditions of workmen it cannot be said that
the right guaranteed under Art. 30(1) of the Constitution is
violated. If a dispute is raised by an enpl oyee agai nst the
management,  of a mnority educational institution such
di spute wi'll ~have necessarily to be resolved by providing
appropriate machinery for that purpose. Laws are now passed
by all the civilized countries —providing for such a
machi nery. The Act with which we are concerned in this case
is an Act which has been brought into force for resolving
such industrial disputes. Sections 9A 10, 11-A, 12 and 33
of the Act cannot, therefore, be construed as interfering
with the ri ght guaranteed under Art. 30(1) of the
Constitution. [570D H, 571A-C. E-F]

2. The Act is 'a social security neasure intended to
ensure wel fare of labour and it falls within one or the
other of the following entriesin List IllI' of the Seventh
Schedule to the Constitution: Entry ~22-Trade Unions,
i ndustrial and | abour disputes; Entry 23-Social security and
soci al insurance, enploynent and unenpl oynment; and Entry 24
Wel fare of |abour including conditions of work, provident

f unds, enpl oyer’ s [iability, workmen’ s conpensati on
invalidity and ol d age pensions and maternity benefits. The
Act generally applies to all industries irrespective of the

religion or caste to which the parties belong. It applies to
i ndustries owned by the Central and the State Governnents
too. Any decision given by the Industrial Tribunal or a
Labour Court under

549

the Act is subject to judicial review by the H gh~ Court
under Art. 226 and an appeal to this Court under Art. 136 of
the Constitution. The Labour Court, the Industrial Tribunal
the High Court and this Court while dealing with matters
arising out of the Act have to deal wi th them objectively.
The smooth running of an educational institution depends
upon the enployment of workmen who are not subjected to
victimsation or any other kind of maltreatnent. The
condi tions of service of workmen in all institutions
including minority educational institutions have to be
protected in the interest of the entire society and any
unfair | abour practice, such as ’'hiring and firing
term nation or retrenchment of the service of a workmen on
irrational grounds will have to be checked. The Act nakes
provisions in respect of these matters. The Act being a
general law for prevention and settlement of industria
di sputes cannot be <construed as a law which directly
interferes with the right of admnistration of a mnority
educational institution guaranteed under Art. 30(1) of the
Constitution. The lawis not enacted with the object of
interfering with any such right. It clearly falls within the
observation of Mathew, J. in Ahnmedabad St. Xavier’'s College
Society & Ant. v. State of Qujarat & Anr. that "regul ar tax
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neasures, econom c regulations, social welfare |legislation

wage and hour legislation and simlar neasures my, of
course have sone effect upon the right under Art. 30(1). But
where the burden is the sane as that borne by others engaged
in different forms of activity, the simlar inmpact on the

right seens clearly i nsufficient to constitute an
abridgenent". [582A-G
Observations of Mathew, J. in Ahnmedabad St. Xavier’s

Col l ege Society & Anr. v. State of Gujarat & Anr., [1975] 1
S.CR 173, relied nn

3. The decision in Ahmedabad St. Xavier's College
Society & Anr. v. State of Gujarat & Anr. is distinguishable
fromthe present one. Clause (b) of the two sub-sections of
s. 51-A of the G@ujarat University Act, 1949 conferred a
bl anket power on the Vice-Chancellor or other officer
aut horised by himto approve or not any recomendati on made
by the managenent regardi ng the dismssal, renoval
reductioniin rank or ~termnation of service of a worknman.
The said /'Act did not furnish ~any guidelines regarding the
exerci se 'of ~ that power which was in the nature of a 'veto’
power. Secondly, s. 52-A of the said Act which required the
di sputes between the governing body and any nenber of the
teaching staff, other academ c and non-teaching staff of an
affiliated college ‘or recognized or approved institution
connected with the conditions of service of such nenmber to
be referred to a Tribunal of Arbitration, consisting of one
nom nated by the governing body of the coll ege
550
or, as the case nmay be, of the recognised or approved
institution, one nmenber nom nated by the nenber of the staff
involved in the dispute and an Unpire approved by the Vice-
Chancel lor was held to be an unconstitutional interference
with the ri ght guaranteed under Art. 30(1)  of the
Constitution as it was likely to involve the nmnority
educational institutions in_a series of arbitration
proceedi ngs and the power vested in the Vice-Chancellor to
nomnate an Unpire to decide all disputes between the
governi ng body and the nenbers of the staff connected with
the letter's conditions of service would make virtually the
Vi ce- Chancel | or the person who woul d have the ultimte voice
in the decision of the Tribunal of Arbitration.” There was
al so no check on the question whether the dispute was one
whi ch deserved to be considered by the Tribunal of
Arbitration. In the instant case there is no roomfor such
contingency to arise. A reference under the Act has to be
made by the Government either when both parties request the
CGovernment to refer an industrial dispute for adjudication
or only when it is satisfied that there exists an industria
di spute. Wen an industrial di spute exi st's or is
apprehended, the «conciliation officer should first consider
whet her it can be settled after hearing both the parties and
it is only when his efforts to bring about a settlenent fai
and he makes a report accordingly to the appropriate
CGovernment, the CGovernnent is called upon to take a decision
on the question whether the case is a fit one for reference
to the Industrial Tribunal or the Labour Court. It is only
when a reference is mnade by the Governnent the Industria
Tri bunal or the Labour Court gets jurisdiction to decide a
case. It cannot, therefore, be said that each and every
di spute raised by a workman would automatically end up in a
reference to the Industrial Tribunal or the Labour Court.
Secondly, the circunmstances in which the Industrial Tribuna
or the Labour Court nay set aside the decision arrived at by
the managerment in the course of a domestic enquiry held by
the management into an act of msconduct of a workman are
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evolved by a series of judicial decisions. The powers of an
industrial tribunal to interfere in cases of disnissal of a
wor kman by t he managenent are not unlinmted and the Tribuna

does not act as a court of appeal and substitute its own
judgrment for that of the managenment. It will interfere (a)
where there is want of good faith; (b) when there is
victimsation or wunfair |abour practice: (c) when the
managenent has been guilty of the basic error or violation
of the principles of natural justice; and (d) when on the
materials before the Court the finding is conpletely
basel ess or perverse. It cannot, therefore, be said that the
Industrial Tribunal or the Labour Court wll function
arbitrarily and interfere with every decision of the
nmanagenent as regards dism ssal or discharge of a worknman
arrived at in a disciplinary enquiry. The power exercisable
by

551

the Industrial Tri bunal or the Labour Court cannot,
therefore, be equated with the power of 'veto conferred on
the Vi ce-'Chancel lor under cl.(b) of either of the two sub-
sections of s 51-A of the CGujarat University Act, 1949. As
already stated the decision of the Industrial Tribunal or
the Labour Court is open to judicial review by the Hgh
Court and by this Court™ on appeal. Section Il-A which
confers the power on the Industrial Tribunal or the Labour
Court to substitute a | esser punishrment in [ieu of the order
of discharge or dism ssal passed by the managenent cannot be
consi dered as conferring an arbitrary power on the
I ndustrial Tribunal = or the Labour Court. The power under s.
[1-A has to be exercised judicially and the Industria

Tribunal or the Labour Court is expected to interfere with
the decision of a nmanagenent under s. I1-A only when it is
satisfied that the punishnent inposed by the managenent is
hi ghly disproportionate to the degree of guilt 'of the
wor kman concerned. The Industrial Tribunal or the Labour
Court has to give reasons for its decision which again

woul d be subject to judicial review by the H gh Court and
this Court. [565C H, 566A-H, 567A]

Ahrmedabad St. Xavier’'s College Society & Anr. v. State
of Gujarat & Anr., [1975] 1 S.C.R 173, distinguished.

Indian lron & Steel Co. Ltd. & Anr. v. Their Wirkmen,
[1958] S.C.R 667; Lilly Kurian v. Sr. Lewna & ORS [1979] 1
S.C R 820; Ms. Y. Theclamma v. Union of India &ORS. [1987]
2 S.CC 516; Frank Ant hony Public School Enployees
Association v. Union of India & ORS. [1986] -4 S.C.C. 707 and
Al'l Saints High School, Hyderabad, etc. v. Governnent of
Andhra Pradesh & ORS. etc., [1980] 2 S.C R 924; referred
to.

4. In this context it is interesting to note that the
right to enter into a contract flowing from the right to
liberty guaranteed by the Fourteenth Anendnent- to the
Constitution of the United States of America which was
considered to be an absolute right at one stage is no longer
construed as a bar on the |egislature making a | aw i nposi ng
restrictions on the managenents in order to advance the
wel fare of the labour. It is nowsettled in the United
States of Anerica that neither the 'contract’ clause not the
"due process’ clause had the effect of overriding the power
of the state to establish all regulations that are
reasonably necessary to secure the health, safety, good
order, confort, or general welfare of the community and that
this power can neither be abdi cated nor bargai ned away, and
is inalienable even by express grant; and that all contract
and property or other vested rights are held subject to its
fair exercise. In view of the change in the attitude of the
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Court | aws
552
regul ati ng hours of |abour, |abour in mnes, enploynment of
children in hazardous occupation, paynent of wages, m ninmum
wages |aws, worknmen’s conpensation laws and collective
bar gai ni ng have been upheld in recent years. Simlarly, the
right to religious freedom and the right to free speech
guaranteed by the First Anendnent to the Constitution of the
United States of Anmerica, though they appear to be absol ute
have been construed to be subject to regulation by the State
in exercise of its legitinmate police Powers. [572C, 573CE
577C

Al l geyer v. Louisiana, 165 U S. 578; Coppage v. Kansas,
236 U . S.1; Lochner v. New York, 198 U S. 45; Adair v. United
States, 208 U.S. 161; Lincoln Federal Labour Union v. North
Western Inn & Metal Co., 335 U S. 525; Reynolds v. United
States, 98 U. S. 145; and Wiitney v. California. 274 U.S.
357: referred to

JUDGVENT:

ClVIL APPELLATE ~JURI SDICTION: Civil Appeal No. 8818 of
1983.

Fromthe Judgnent and order dated 23.12.1982 of the
Madras Hi gh Court in WP. No. 220, 221 and 222 of 1980.

C.S. Vaidyanathan, MN. Krishnamani, Parbir Chowdhary,
S.R Bhat and K V. Mhan for the Appellants.

F.S. Nariman, Harbans Lal, = Shanti Bhushan, Harish N
Salve, H K Puri, S. Ramasubramani am Rajen Mahapatra, M ss
Midula Ray, Ms. Kitty Kumarnmangalam C'V. Subba Rao, R
Mohan, and A. V. Rangam for the Respondents.

The Judgnent of the Court was delivered by

VENKATARAM AH, J. The inportant question which arises
for determination in this appeal by special |eave is whether
sections 9-A, 10, 11-A 12 and 33 of the Industrial Disputes
Act, 1947 (hereinafter referred to as ’'the Act’') are
applicable to educational institutions established and
adnmi ni stered by mnorities which are protected by clause (
1) of Article 30 of the Constitution of India.

553

the highest grade in the art and science —of Mdicine and
Nursing or in one or other of the related professions to
equip them in the spirit of Christ, for service in the
relief of suffering and the promotion of health. * Dr. lda
Scudder, a daughter of an American Medical missionary in
India, realising the need for nmore wonen doctors in India to
give relief of the suffering wonen, in particular, started a
one-bed clinic in 1900 at Vellore in the State of ~ Taml
Nadu. Wthin two years she set up a 40-bed hospital with the
assistance of a group of nedical wonen. Since “her nmain
desire was to train women as nurses and doctors who shoul d
go out to serve suffering wonen and children she started the
training courses for nurses in 1906 and a nedical school for
worren in 1918. The hospital and the nedical school grew.in
their stature in course of time. The nedical school was
converted into a nedical college with degree courses in
1942. In the year 1947 even nen were adnitted to the nedica
coll ege as students. The hospital has since becone an
i mportant nedical institution in South India The hospital is
being used for training the students of the nedical college
by providing clinical facilities. The nedical college and
the college of nursing in Vellore are affiliated to the
University of Madras and they both go by the nane, the
Christian Medical College. In the nedical college the post-
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graduate degree courses have al so been started. In addition
thereto post - graduat e di pl oma cour ses in di fferent

specialities have also been started. In the year 1982, when
the common judgnent of the Hi gh Court of Madras in the three
wit petitions, out of which this appeal arises, was
delivered, there were about 500 students including post-
graduate students in the nedical college, 400 in college of
nursing and about 164 in para nedical courses. The nedica
col l ege also conducts research into the fundanental causes

of diseases, their prevention and treatnent. It 1is also
clained that the medical college is a pioneer in the
devel opnent of higher specialities 1ike Cardiology, Neuro
Surgery, Psychiatry, Thoracic Surgery, Urology, Gastro-
Enterol ogy etc. The hospital in which the clinica

facilities are provided to ‘the students of the nedica
college is also a very big hospital which attracts |arge
nunber of patients, many of whom are treated as in-patients.
The college and the -hospital ‘are now being managed by
respondent  No. 1~ Associ ati on. In view of the heavy
responsi bilities undertaken by the college and the hospita
it has beconme necessary to enploy a |l arge nunber of persons
as teachers, doctors, nurses and other staff for running the
coll ege and the hospital, and al so adm nistrative staff for
the purpose of nmanaging their affairs. The enpl oyees of the
college and the hospital are paid salaries and all owances
and are entitled to/  the usual conditions of service as are
applicable to such enployees in other nedical colleges and
hospitals in India. It is natura
554
that in a big establishnment |like the one under consideration
between A the nmanagenent and its enployees there would be
di sputes with regard to the security of “enpl oynent and ot her
condi tions of service.
Sonetime during the period 1975-1978, three enpl oyees,
nanely, M. Glbert Sanuel, a clerk in the M crobiology
Departnment of the Christian Medical College and Hospital,
M. M Devadoss, a packer in the Central Sterile Supply
Departnment of the Hospital and Ms. Yesudial, a cook in the
Staff & Student Nurses’ Hostel of the Rural Health Center
attached to the hospital, were disnmssed fromservice by the
managenment. On an industrial dispute being raised by the
Christian Medical College Hospital Enployee’s Union in
respect of the dismssal of the above three persons, the
CGovernment of Madras by its order dated 19.2.1979 referred
the follow ng guestion to the Labour Court for
adj udi cati on: -
"Whet her the non- enpl oynent  of Thiruval ar ga
G lbert Samuel, M Devadoss and Tnt. Yesudial is
justified, and if not, to what relief each of them
woul d be entitled; to conpute the relief, if any
awarded, it terns of noney, if it could be so
conput ed. "

This reference was nunbered as |.D. No. 52 of 1979 on the

file of the Labour Court

one R Subramaniam a probationer Stenographer of the
above institutions, whose services had been ternminated in
1975 at the end of the probationary period also raised an
i ndustrial dispute in 1978 and that case was also referred
to the Labour Court by the State Governnent on 11.4.1979.
The question referred to the Labour Court read as foll ows:

"Whet her the non- enpl oynent of Thiru R
Subramaniamis justified, if not to what relief he
is entitled, to compute the relief, if any
awarded, in ternms of noney, if it could be so
conput ed. "
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This reference was nunbered as |I.D. No. 84 of 1979 on the
file of the Labour Court.

Questioning the validity of the above two references
the first respondent-Association filed Wit Petition Nos.
221 and 222 of 1980 on the file of the Hi gh Court of Madras
for quashing the said refe-

555

rences. The first respondent-Association also filed Wit
Petition No. 220 of 1980 on the file of the Hi gh Court of
Madras praying for a declaration that the provisions of the
Act were unconstitutional and ultra vires and were
i napplicable in entirety to the mnority educationa
institutions protected by Article 30(1) of the Constitution
of India, l|ike the Christian Medical College and the
hospital attached thereto at Vellore.

The first respondent - Associ ati on pleaded that the
hospital attached to the Christian Medical College fornmed an
integral part of the college which was an educationa
institution established and adm nistered by a minority and
thus was ‘also entitled to the protection of Article 30(1) of
the Constitution of India. Secondly, it was urged that the
college and the hospital being minority institutions
entitled to the protection of Article 30(1) of the
Constitution of India any industrial dispute arising between
the managenment and enployees of the college and the hospita
could not be adjudicated upon under the provisions of the
Act as such adjudication anmounted to interference with the
right of the minority to admnister the college and the

hospi t al whi ch toget her constituted an educati ona
institution. It was also contended that the Act was not
appl i cabl e to educat i onal institutions general |l y

irrespective of their being mnority institutions or not The
petitions were contested by the Union of India, the State of
Tami| Nadu, the Christian Medical College and Hospita
Enpl oyees’ Union and the worknen concerned. The H gh Court
after hearing the parties recorded the follow ng findings:-

1. The Christian Medical College Hospital which was
attached to the Christian Medical College was an educati ona
institution;

2. The Christian Medical Coll ege Hospital even
though it was an educational institution was an industry
within the neaning of the expression ’industry  given in the
Act; and

3. Even though the Christian Medical College and the
hospital attached thereto constituted an industry,  they
together constituting an educational institution established
and administered by a minority, sections 9-A 10, 11-A 12
and 33 of the Act would not be applicable to themby virtue
of Article 30(1) of the Constitution of India.

Accordingly, the H gh Court quashed the references' nade
under section 10(1)(c) of the Act to the Labour Court.
Aggrieved by the judgment of the High Court the Christian
Medi cal Col |l ege Hospita

556

Enpl oyees’ Union and one of its worknman have filed this
appeal by special |eave.

The principal question which arises for determ nation
inthis case is whether the Act which is passed with the
twin object of preventing industrial disputes and the
settlenent of such disputes between enpl oyers and enpl oyees
is applicable to educational institutions which are
protected by Article 30(1) of the Constitution of India.
Article 30(1) of the Constitution of India provides as
foll ows: -

"All mnorities, whether based on religion or
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| anguage, shall have the right to establish and
admi ni ster educati onal institutions of their
choice. "
In Re. The Kerala Educational Bill, 1957, [1959] S.C.R

. this Court construed Article 30(1) of the Constitution

I ndia and held thus: -
The first point to note is that the Article gives
certain rights not only to religious mnorities
but also to linguistic mnorities. In the next
pl ace, the right conferred on such minorities is
to establish educational institutions of their
choice. It does not say that mnorities based on
religion shoul d establish educational institutions
for teaching religion only, or that |Ilinguistic
mnorities should have the right to establish
educational~ institutions for teaching their
| anguage-only. What the Article says and nmeans is
that the religious and the linguistic mnorities
shoul d have the right to establish educationa
institutions of their choice. (Pages 1052-1053)
................. The ~next thing to note is that
the Article, in terms, gives all mnorities,
whet her based on religion or |anguage, two rights,
nanely, the right to establish and the right to
admi ni ster _educati onal institutions of their
choice. (Page 1053) .. The right to administer
cannot obvi ously i ncl ude t he right to
mal admi ni.ster. (Page 1062) AN

The neaning of Article 30(1) of the Constitution of

ia was again considered by a Constitution Bench of this

rt in the Ahnedabad St. Xavier’'s College Society & Anr.

. v. btate of Qujarct & Anr., [1975] 1 S.C.R 173. Ray,

. Observed in the above decision thus:-

"The mnority institutions have the right to
admi nister institutions. ~This right inplies the
obligation and duty of ( the mnority institutions
to render the very best to the students. In the
right of admnistration, checks and balances in
the shape of regulatory neasures are required to
ensure the appointnent of good teachers and their
conditions of service. The right to admnister is
to be tempered with regul atory nmeasures to
facilitate snmoot h admi ni stration. The best
administration will reveal no trace or colour of
mnority. A mnority institution should shine in
exenpl ary eclectism in the admnistration of the
institution. The best conplinent that can be paid
to amnority institution is that it does not rest
on or proclaimits mnority character.

Regul ations which will serve the interest of
the students, regulations which wll serve the
i nterest of the teachers are of par amount
i mportance in good admi nistration. Regulations in
the interest of efficiency of teachers, discipline
and fairness in administration are necessary for
preserving harnmony anong affiliated institutions.
(Pages 196-197)

In the field of admnistration it is not
reasonable to claim that mnority institutions
will have conpl ete autonony. Checks on the
adnmi ni stration nay be necessary in order to ensure
that the adninistration is efficient and sound and
will serve the academ c needs of the institution




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 25

The right of a mnority to admnister its
educational institution involves, as part of it, a
correlative duty of good admnistration. (Page
200) "

Mat hew, J. discussing what type of action by the State
woul d amount to the abridgenent of the right guaranteed
under Article 30(1) of the Constitution of India observed at
page 265-266 thus: -

"The application of the term’abridge may
not be difficult in many cases but the problem
arises acutely in certain types of situations. The
i mportant ones are where a law is not a direct
restriction of the right but is designed to
acconpl i sh anot her objective and the inmpact upon
the right

558
is secondary ~or indirect. Measures which are
directed at ~ other forms of activities but which
have a secondary or “direct or incidental effect
upon the right do not generally abridge a right
unless the content of the right is regulated. As
we have already said, such nmeasures woul d include
various types of taxes, econom c regul ations, |aws
regul ati ng the  wages, neasures. to pronote health
and to preserve hygi ene and other |aws of genera
application. By hpothesis, the law, taken by
itself, is alegitimate one, ained directly at the
control of \ sone other activity. The question is
about its  secondary inpact upon the adnitted area
of administration -of  educational” institutions.
This is especiallya problemof determning when
the regulation in issue has an effect which
constitutes an abridgenent of the constitutiona
right within the nmeaning of ~Article 13(2). In
ot her words, in every case, the court  nust
undertake to define and give content to the word
"abridge’ in Article 13(2)(1). The question to be
asked and answered is  whether the particular
neasure is regulatory or whether it crosses the
zone of pernissible regulation and enters the
f or bi dden territory of restrictions or
abri dgenent . So, even i f an educat i-ona
institution established by a reli gi ous or
linguistic mnority does not seek recognition
affiliation or aid, its activity can be regul ated
in various ways provided the regulations do not
take away or abridge the guaranteed right. Regul ar
tax measures, econom c regul ations, social welfare
| egi sl ati on, wage and hour legislation and simlar
neasures may, of course have sone effect upon the
right under Article 30(1). But where the burden is
the sane as that borne by others engaged in
different forms of activity, the simlar inmpact on
the right seens clearly insufficient to constitute
an abridgenment. |If an educational institution
established by a religious mnority seeks no
recognition, affiliation or aid, the state nay
have no right to prescribe the curriculum sllab
or the qualification of the teachers. "

(Underlining by us).

559

machi nery for investigation and settlenent of industria

di sputes between enployers and workmen in accordance with

the decisions of the International Labour organisation. The

Act provides for a machinery for collective bargaining. The
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object of industrial adjudications has, therefore, been to
be a countervailing force to counteract the inequalities of
bar gai ni ng power which is inherent in the enploynent
relationship. In one of the commentaries on the Act the need
for and the character of industrial adjudication is
descri bed as foll ows:

"The law governing industrial relations is
one of the vitally inportant branches of the | aw
the legal systemon which depends the social and
econom c security of a very large mgjority. "The
parties to the industrial disputes present an
infinite pernmutations of attitudes" on, econom cs,
politics and human rel ations. General consensus on
the nethods of resolving themis beyond reach. The
core of modern industrial law, therefore, consists
of the problenms dealing with the conflict arising
bet ween -t he i ndustrial enployers and their
enpl oyees relating to enpl oynment and socia
security. The study of industrial |aw, therefore,
necessarily concerns itself with the struggle of
industrial workmen for -security. It is the
security of job, the mninmumstandard of I|iving,
of his future and that of his children and
conversely the fear of insecurity which bedevi

the worker.  In other words, 'security is the
keystone in dealing with the industrial relations
bet ween | t he i ndustrial _enployers and their
wor kers. ‘The industrial worker, therefore, is the
"focal point’ of any legal enquiry in the
i ndustrial relations. In the words  of Prof.

Forkosch, "the sociologist may see the worker as a
human being caught in congeries of frustrations,
conpl exes and urges-a nind that cannot cope with
the baffling contradictions of the nodern society.
"There is", therefore, as Prof. Oto Kahn-Freund
poi nts out "everywhere a constant need for finding
a judicium finiumregundorum between collective
bar gai ning and | egi sl ation of all kinds as
instruments for the regulation of conditions of
enpl oyrment - wages and hours, holidays and pensions,

heal t h, safety and wel f ar e, and even,
i ncreasingly, soci al security.™ (See O P.
Mal hotra: The Law of Industrial disputes, Fourts
Edn., Vol. 1, (1985)-1ntroduction-page XX)

Section 2(k) of the Act defines an 'industrial dispute
560
di spute or difference between enployers and enployers or
bet ween enpl oyers and wor knen or between wor kmen and wor knen
which is connected with the enpl oynment or non-enpl oynent on
the ternms of enploynent or with the conditions of l|abour of
any person. The Act provides for the constitution of works
commttees in i ndustrial establishments enpl oyiing 100
wor kmen or nore and they are charged with the duty of
renovi ng causes of friction between the enpl oyer and worknen
in the day-to-day working of the establishment and pronoting
neasures for securing amty and good rel ati ons between t hem
Industrial peace is nost enduring where it is founded on
vol untary settlenent, and the works committees are entrusted
with the duty of providing a nmachinery for the settl enent of
di sputes. Section 12 of the Act provides for the appointnent
of Conciliation officers in order to negotiate between the
managenents and their worknmen and to bring about settlenent
if possible. If the <conciliation proceedings fail, the
Conciliation officer has to nake a report to the appropriate
CGovernment accordingly. A reference to an Industria
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Tribunal of a dispute wunder section 10 of the Act is nade
where both parties to an industrial dispute apply for such
reference or where the appropriate Government considers it
expedient so to do. An award of a Tribunal may be in
operation for a period of one year subject to the provisions
of section 19 of the Act. The power to refer disputes to
I ndustrial Tribunals and enforce their awards is an
essential corollary to the obligation that Ilies on the
Government to secure concl usive determi nation of the
di sputes with a viewto redressing the legitimte grievances
of the parties thereto, such obligation arising from the
i mposition of restraints on the rights of strike and | ock-
out , whi ch nust remai n i nvi ol at e, except wher e
consi derations of public interest override such rights. The
I ndustrial Tribunals or Labour Courts constituted under the
Act are presided over by persons having judicial experience
such as a person who is or has been a Judge of the Hi gh
Court or who has been for a period not |ess than three years
a District Judge oran Additional District Judge or a person
who has ‘not less than five years' service as presiding
of ficer of a Labour Court constituted under any |aw for the
time being in force or who holds a degree in law of a
University established by law in any part of India and is
hol ding or has held anof fice not lower in rank than that
of Assistant Comm ssi oner  of Labour “under the State
CGovernment for not /Jless than ten years.. The Presiding
of ficer of a Labour Court should al so possess substantially
the sane qualifications and they are set out in section 7 of
the Act. Section 9-A of the Act,” which is wone of the
sections the applicability of which to a mnority
educational institution is questioned, provides that no
enpl oyer, who proposes to effect ~any change in the
condi tions of service
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applicable to any workman in respect of any matter specified
in the Fourth Schedule to the Act shall effect such change
without giving to the workmen lLikely to be affected by such
change a notice in the prescribed manner of the nature of
the change proposed to be effected; or within twenty-one
days of giving such notice, except in certain cases which
are nentioned in the proviso thereto. This section was
i ntroduced since there was a persistent demand that notice
shoul d be given whenever it was proposed to make any change
in the conditions of service of the worknen. Section 11-A of
the Act confers powers on the Labour Courts, Tribunal's and
Nati onal Tribunals to give appropriate relief in case of
di scharge or dismssal of worknen. It provides that where an
i ndustrial dispute relating to the discharge or dism ssal of
a workmen has been referred to a Labour Court, Tribunal or
Nati onal Tribunal for adjudication and, in the course of the
adj udi cati onal proceedi ngs, the Labour Court, Tribunal or
Nati onal Tribunal, as the case nmay be, is satisfied that the
order of discharge or dismssal was not justified, it nmay,
by its award, set aside the order of discharge or dismssa
and direct reinstatement of the workman on such terns and
conditions, if any, as it thinks fit, or give such other
relief to the workman including the award of any |esser
puni shmrent in lieu of discharge or dismssal as the
circunmstances of the case nmay require. On the basis of the
materials on record, the Tribunal is enpowered to pass an
appropriate order under section 11-A of the Act. Section 33
of the Act provides that the conditions of service etc. O
the enpl oyees should remain unchanged under certain
circunstances during pendency of proceedings before an
arbitrator or a conciliation officer or a Board or of any
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proceedi ng before a Labour Court or Tribunal or Nationa
Tribunal in respect of an industrial dispute. It further
provides that no enployer shall in regard to any natter
connected with the dispute, alter, to the prejudice of the
wor kmen concerned in such dispute, the conditions of service
applicable to themimediately before the comencenent of
such proceeding; or for any nmisconduct connected with the
di spute, discharge or punish, whether by disnissal or
ot herwi se, any workman concerned in such dispute, save with
the express permissionin witing of the authority before
which the proceedings is pending. If the conditions of
service relate to any matter not connected with the dispute
or if the msconduct of the worknman is not connected with
the dispute the nmanagenent. should seek the approval of the
authority concerned and conply wth the other conditions
mentioned in the proviso to  section 33(2) of the Act.
Section 33(3) of the Act provides that in the case of
protected workmen the express permission of the authority
concerned should be obtained before any such action is
taken. Section 33-A of the Act pro- H
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vides for the maki ng of -an application before a conciliation
of ficer, A Board, an arbitrator, a Labour Court, Tribunal or
Nati onal Tribunal for appropriate relief if section 33 of
the Act is contravened. Thus it is seen that the Act is one
which is enacted as  a social security nmeasure in order to
ensure welfare of labour and it falls within one or the
other of entry 22-Trade Unions;  industrial and |abour
di sputes, entry E3 23-social security and social insurance;
enpl oyment and unenploynment and entry 24-wel fare of | abour
i ncludi ng conditions of work,  provident funds,  enployer’s
liability, worknen's conpensation, invalidity and old age

pensions and nmaternity benefits in the List 11l of the
Seventh Schedule to the Constitution of India. The Act
generally applies to all industries irrespective of the

religion or caste to which the parties belong. It applies to
i ndustries owned by the Central ‘and the State Governnents
too. Any decision given by the Industrial Tribunal /or a
Labour Court under the Act is subject to judicial review by
the High Court under Article 226 of the Constitution of
India and an appeal to this Court under Article 136 of the
Constitution of India The Labour Court, the Industria

Tribunal, the H gh Court and this Court while dealing wth
matters arising out of the Act have to deal wth them
objectively. The snoot h runni ng of an educati ona

institution depends wupon the enploynment of worknen who are
not subjected to victimsation or any other kind of
mal treatment. The conditions of service of workmen in al

institutions including mnority educational institutions
have to be protected in the interest of the entire society
and any unfair |abour practice, such as 'hiring and - firing’

termination or retrenchment of the service of a workman on
irrational grounds wll have to be checked. The Act nakes
provisions in respect of these matters. The Act being a
general law for prevention and settlenment of industria

di sputes cannot be construed as a- law which directly
interferes with the right of admnistration of a mnority
educational institution guaranteed under Article 30( 1) of
the Constitution of India The law is not enacted with the
object of interfering with any such right. It clearly falls
within the observation of Mthew, J. in St. Xavier’'s
Col I ege, case (supra) that "regular tax nmeasures, econonc
regul ations, social welfare |legislation, wage and hour
| egislation and similar nmeasures nmay, of course have sone
effect upon the right wunder Article 30(1). But where the
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burden is the same as that borne by others engaged in
different fornms of activity, the simlar inpact on the right
seenms clearly insufficient to constitute an abridgement."

It is, however, argued on behalf of the first
respondent - Associ ati on t hat t he application of t he
provisions of the Act wll result in the abridgnent of the
ri ght of the nanagenent of minority educa

563
tional institutions to admnister such institutions since
there is always a chance in the course of an industria
adj udi cation that the Tribunal or the Labour Court as the
case may be may pass an order setting aside an order of
di smssal or renoval of a workman passed by the managenent
and reinstating himin service or nmaking an order altering
the conditions of service of worknmen contrary to the
agreenment entered into with them It is urged that such
adj udi cation results in'the attenuation of the power of the
management, to dismss or renmpve a workman as and when it
likes. It is-also stated that the mnority educationa
institutionis Ilikely to be exposed to constant and endl ess
[itigation which would again adversely affect the right of
the minority to establish and administer an educationa
institution guaranteed under Article 30(1) of t he
Constitution of India. Reliance is placed in support of the
above propositions’ on'the decision of this Court in the St
Xavier's College case (supra). In that case the Court held
that clause (b) of | sub-section (1) ~and clause (b) of sub-
section (2) of section 51-A of the Gujarat University Act,
1949 were violative of Article 30(1) of the Constitution of
India so far as the mnority educational institutions were
concerned. The Court also held that section 52-A of that Act
was also violative of Article 30(1) of the Constitution of
India. The contentions of the parties urged in that case and
the conclusion reached by the Court are briefly stated in
the judgnment of Khanna, J. at pages 243-244 which read thus:
"Clause (a) of sub-sections (1) and (2)
of section 5 1A of the inmpugned Act which nake
provision for giving a reasonable opportunity of
showi ng cause against a penalty to be proposed on
a nenber of the staff —of an educati ona
institution would consequently be held to be
valid. Clause (b) of those sub-sections which
gives a power to the Vice-Chancellor and officer
of the University authorised by him to veto the
action of the nanaging body of- an -educationa
institution in awarding punishnent to a nenber of
the staff, in my opinion, interferes with the
di sciplinary control of the nanagi ng body over its
teachers. It is significant that the power of
approval conferred by clause (b) in each of the
two sub-sections of section 5 I|A on ‘the Vice
Chancel l or or other officer authorised by himis a
bl anket power. No guidelines are laid down for the
exerci se of that power and it is not provided that

the approval is to be withheld only in case the
di smi ssal , renoval , reduction in r ank or
term nation of service is nmmlafide or by way of
victimsation or ot her simlar cause. The

conferment of such bl anket power

564
on the Vice-Chancellor or other officer authorised
by him for vetoing the disciplinary action of the
managi ng body of an educational institution makes
a serious inroad on the right of the managi ng body
to administer an educational institution. C ause
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(b) of each of the two sub-sections of section 51A
shoul d, therefore, be held to be violative of
article 30(1) so far as mnority educationa

institutions are concerned.

Section 52A of the Act relates to the
ref erence of disputes between a governing body and
any nenber of the teaching, other acadenmc and
non-teaching staff of an affiliated college or
recogni zed or approved institution connected with
the conditions of service of such nenber to a
Tri bunal of Arbitration, consisting of one
nom nated by the governing body of the college or
as the case may be, of the recogni sed or approved
institution, one menber nom nated by the nenber of
the staff involved in the dispute and an Umire
appoi nted by the Vice-Chancellor. Section 52Ais
wi dely worded ~and as- it stands it would cover
withinits -anbit every dispute connected with the
conditions of service of a menber of the staff of
an educational institution, however, trivial or
insignificant it~ may be, ~which may arise between
the governing body of a college and a nmenmber of
the staff. ~The effect of this section would be
that the ‘managing committee of an educationa
institution would be enbroiled by its enployees in
a series of arbitration proceedi ngs. The
provi sions of section 52A would thus act as a
spoke in' the wheel of effective adninistration of
an educational institution. It may also be stated
that there is nothing  objectionable to selecting
the nmethod of arbitration for settling ngjor
di sputes connected with conditions  of service of
staff of educational institutions. It nay indeed
be a desideratum Wat is objectionable, | apart
fromwhat has been nmentioned above, is the giving
of the power to the Vice-Chancellor to nom nate
the Unpire. Nornally.in such disputes there would
be hardly any agreenent  between the arbitrator
nom nated by the governing body of the- institution
and the one noninated by the concerned nenber of
the staff. The result would be that the power
woul d vest for all intents and purposes in-the
nom nee of the Vice-Chancellor to decide all
di sputes between the governi ng body and the nenber
of the staff connected with
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the latter’s conditions of service. The governing
body would thus be hardly in a position to take
any effective disciplinary action against a nmenber
of the staff. This nust cause an inroad in the
right of the governing body to adnminister the
institution. Section 52A should, therefore, be
held to be violative of article. 30(1) so far as
m nority educational institutions are concerned. "
(enphasi s added).

W are of the view that the decision in the St.
Xavier's College case (supra) is distinguishable fromthe
present one.- Cause (b) of the two sub-sections of section
51-A of the Gujarat University Act, 1949 conferred a bl anket
power on the Vice-Chancellor or other officer authorised by
himto approve or not any recomendation nade by the
managenent regarding the dismssal, renoval, reduction in
rank or termnation of service of a workman. The said Act
did not furnish any guidelines regarding the exercise of
that power which was in the nature of a ’'veto  power.
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Secondly, section 52-A of the Gujarat University Act, 1949
which required the disputes between the governing body and
any nenber of the teaching staff, other academ ¢ and non-
teaching staff of an affiliated college or recognised or
approved institution connected with the conditions of
service of such nmenber to be referred to a Tribunal of
Arbitration, consisting of one nomnated by the governing
body of the college or, as the case my be, of the
recogni sed or approved institution, one nenber nom nated by
the menber of the staff involved in the dispute and an
Urpi re approved by the ViceChancellor was held to be an
unconstitutional interference wth a right guaranteed under
Article 30(1). O the Constitution of India as it was likely
to involve the mnority educational institutions in a series
of arbitration proceedings and that the power vested in the
Vi ce- Chancel l or to nom nate an Unpire to decide all disputes
bet ween the governing body and the nmenbers of the staff
connected with the latter’s conditions of service would nmake
virtually the  Vice-Chancel |l or the person who woul d have the
ul timate " voice in the deci si on of the Tribunal of
Arbitration. There was al so no check on the question whether
the dispute was one which deserved to be considered by the
Tri bunal of Arbitration. In the instant case there is no
room for such contingency to arise. A reference under the
Act has to be nade by the Government either when both
parties requested the Government to refer. an industria

di spute for adjudication or only when- it is satisfied that
there exists an industrial dispute. Wen ‘an industria

di spute exists or is . apprehended, the conciliation officer
should first consider whether it can be settled after
hearing both the parties and it is only
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when his efforts to bring about a settlenment fail and he
makes a report accordingly to the appropriate Governnent,
the Government is called upon to take a decision on the
guestion whether the case is a fit one for reference to the
Industrial Tribunal or the Labour Court. It is only when a
reference is nmde by the Governnment the Industrial Tribuna

vi the Labour Court gets jurisdiction to decide a case. It
cannot, therefore, be said that each and -every dispute
raised by a workman would automatically end up in a
reference to the Industrial Tribunal or —the |abour Court.
Secondly, the circunstances in which the Industrial Tribunal

or the Labour Court nay set aside the decision arrived at by
the managerment in the course of a donmestic enquiry held by
t he management into an act of m sconduct of a workman are
evolved by a series of judicial decisions. In Indian Iron &
Steel Co. Ltd. and Another v. Their worknen, [1958] S.C R

667 this Court has observed that the powers of an industria

tribunal to interfere in cases of dismissal of a workman by
the management are not wunlinmted and the Tribunal -does not
act as a court of appeal and substitute its own judgnent for
that of the managerment. It will interfere (a) where there is
want of good faith; (b) when there is victimsation or
unfair |abour practice; (c) when the nmanagenent has been
guilty of the basic error or violation of the principles of
natural justice; and (d) when on the nmaterials before the

Court the finding is conpletely baseless or perverse. It
cannot, therefore, be said that the Industrial Tribunal or
the Labour Court will function arbitrarily and interfere

with every decision of the nmanagenent as regards di sm ssa
or discharge of a workman arrived at in a disciplinary
enquiry. The power exercisable by the Industrial Tribunal or
the Labour Court cannot, therefore, be equated wth the
power of ’'veto’ conferred on the Vice-Chancellor under
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clause (b) of either of the two sub-sections of section 51-A
of the Gujarat University Act, 1949. As we have already said
earlier the decision of the Industrial Tribunal or the
Labour Court is open to judicial review by the H gh Court
and by this Court on appeal. Section 11-A which has been
i ntroduced since then into the Act which confers the power
on the Industrial Tribunal or the Labour Court to substitute
a lesser punishnment in lieu of the order of discharge or
di smi ssal passed by the managenment again cannot be
consi dered as conferring an arbitrary power on the
I ndustrial Tribunal or the Labour Court. The power under
section 11-A of the Act has to be exercised judicially and
the Industrial Tribunal or the Labour Court is expected to
interfere with the decision of a nanagenent under section
11-A of the Act only when it 1is satisfied that the
puni shrrent i mposed by~ the managemnent is hi ghly
di sproportionate to the degree. of guilt of the workman
concerned. The Industrial Tribunal or the Labour Court has
to give reasons for its EMPLOYEES UNONv. CM COLEGE
[ VENKATARAM AH, J.] 567
567
deci sion. The decision of the Industrial Tribunal or of the
Labour Court is again, as already said, subject to judicia
review by the H gh A Court and this Court.

In Lilly Kurian v. Sr. Lewina and Ors J [1979] 1 S.C. R
820 this Court was required to consider a provision which
was nore or less  simlar to the provisions-in St. Xavier's
Col | ege, case (supra). The Court held that the confernment of

aright of appeal to an outside authority Ilike the Vice-
Chancel | or which took away the  disciplinary power of a
mnority educational institution was violative of Article

30( 1) of the Constitution of India since the said power was
uncanal i sed and unguided in the sense that no restriction
had been placed on the exercise of the power.

Expl aining his own decision in - Lilly Kurian’'s case
(supra) A.P. Sen, J. has observed recently in Ms. Y.
Theclamma v. Union of India and/ Os., [1987] 2 S/C.C. 516
that while the right of the mnorities, religious or
linguistic, to establ i sh and admi ni ster educati ona
institutions of their choice could not be interfered with,
restrictions by way of regulations for the purpose  of
ensuring educational standards and maintaining excellence
thereof can validity be prescribed. He further held that
regul ations can be made for ensuring proper conditions of
service for the teachers and also for ensuring a fair
procedure in the matter of disciplinary action and that the
endeavour of the court in all the cases had been to strike a
bal ance between the constitutional obligation (to protect
what was secured to the mnorities wunder Article 30(1) of
the Constitution of India and the social necessity to
protect the nenbers of the staff against arbitrariness and
victimsation. Accordingly, A P. Sen, J. held that section
8(4) of the Del hi School Education Act, 1973 was designhed to
afford sone measure of protection to teachers of mnority
institutions without interfering with the managenent’s right
to take disciplinary action. According to the |earned Judge
section 8(4) whi ch provided that where a nanagenent
comm ttee of a recogni sed school intended to suspend any of
its enpl oyees such intention should be comunicated to the
Director and no such suspension should be nade except with
the prior permssion of the Director was not invalid. The
| ear ned Judge enphasi sed his earlier view expressed in Lilly
Kurian's case (supra) that the right guaranteed under
Article 30(1) of the Constitution of India was subject to
the regul atory power of the State and that Article 30(1) of
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the Constitution of India was not a charter for
mal adm nistration. In doing so the |earned Judge foll owed
the observati on nade by Chi nnappa Reddy, J. in Frank Anthony
Publ i c School Enpl oyees’ Association v. Union of H
568

India and others, [ 1986] 4 S.C.C. 707 which read as
foll ows: -

"Section 8(4) woul d be i napplicable to
mnority institutions if it had conferred bl anket
power on the Director to grant or w thhold prior
approval in every case where a managenent proposed
to suspend an enployee but we see that it is not
so. The managenent has the right to order
i medi ate suspension of an enployee in case of
gross msconduct but in order to prevent an abuse
of power by the managenent a safeguard is provided
to the _enployee that- approval shoul d be obtained
within 15 days. The Director is also bound to
accord his approval if there are adequate and
reasonabl e grounds for . such suspensi on. The
provision appears to be emnently reasonable and
sound and the answer to the question in regard to
this provision is directly covered by the decision
in All Saints H gh School, where Chandrachud, C.J.
and Kailasam J. upheld section 3(3)(a) of the Act
i mpugned therein."

In All  Saints Hi gh School, Hyderabad etc. etc. V.
Government of Andhra Pradesh and Os., [1980] 2 S.C R 924
etc. a provision inposing certain restrictions on the power
of suspension of a teacher by a mnority educationa
institution which was contained in clauses (a) and (b) of
sub-section (3) of section 3 of ~the Andhra ' Pradesh
Recogni sed Private Educational Institution Control Act, 1975
was uphel d by Chandrachud, C. J. at pages 937-939 thus:

"Section 3(3)(a) provides that no teacher
enployed in any private -educational institution
shal |l be placed under (suspension except when an
inquiry into the gross msconduct of such teacher
is contenplated. Section 3(3)(b) provides that no
such suspension shall remain_in force for nore
than a period of two months and if the-inquiry is
not conpleted wthin that period the teacher
shall, without prejudice to the inquiry, be deened
to have been restored as a teacher. The proviso to
the sub-section confers upon the conpet ent
authority the power, for reasons to be recorded in
witing to extend the period of two nonths for a
further period not exceeding two nonths if, inits
opi nion, the inquiry could not be conpleted within
the initial period of tw nonths for reasons
directly attributable to the teacher

Wth respect, | find it difficult to agree
wi t h Brot her
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Fazal Ali that these provisions are violative of
article 30(1). The question which one has to ask
oneself is whether in the normal course of
affairs, these provisions are likely to interfere
with the freedomof mnorities to admnister and

manage educational institutions of their choice.
It is undoubtedly true that no educationa
institution can function efficiently and

effectively unless the teachers observe at |east
the commonly accepted nornms of good behaviour
I ndi sci plined teachers can hardly be expected to
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i npress upon the students the value of discipline,
which is a sine qua non of educational excellence.
They can cause incal culable harmnot only to the
cause of education but to the society at |arge by
generating a wong sense of values in the mnds of
young and i npressionabl e students. But discipline
is not to be equated with dictatorial methods in
the treatnent of teachers. The institutional code
of discipline nmust therefore conformto acceptable
norms of fairness and cannot be arbitrary or

fanciful. I do not think that in the nanme of
discipline and  in the purported exercise of the
f undanent al right of adm ni stration and
managenent, any educational institution can be
given the right to ’'hire and fire' its teachers.
After all, ~though the managenent nay be left free
to evolve adm nistrative pol i ci es of an
institution, educational instruction has to be

i mparted 't hrough the instrunentality of the
teachers; and unl ess. they have a constant
assurance of justice, security and fair play it

will be impossiblefor themto give of their best
whi ch al one can enable the institution to attain
the ideal of~ educational ‘excellence. Section

3(3)(a) contains but an elenentary guarantee of
freedomfrom arbitrariness to the teachers. The
provision is regulatory in character since it
neither denies to the managenment ‘the right to
proceed against an erring teacher nor indeed does
it place an unreasonable restraint on its power to
do so. It assunes the right of the managenent to
suspend a teacher but regulates that right by
directing that a teacher _shall not be suspended
unl ess an inquiry into hi's conduct is contenplated
and unless the inquiry is-in respect of a charge
of gross msconduct. Fortunately, suspension of
teachers is not the order of the day, for which
reason | do not think that these restraints which
bear a reasonable nexus. wth the attainment of
educati onal excellence can be considered to be
violative of the right given by Art. 30(1). The
[imtation of the period of suspension initially
to two

nont hs, which can in appropriate cases be extended
by another two nonths, partakes of the sane
character as the provision contained in section
3(3)(a). In the generality of cases, a donestic
inquiry against a teacher ought to be conpleted
within a period of two nobnths or say, wthin
anot her two nonths. A provision founded so
patently on plain reason is difficult to construe
as an invasion of the right to admnister an
institution, unless that right carried with it the
right to nmaladmnister. | therefore agree wth
Brot her Kailasamthat sections 3(3)(a) and 3(3)(b)
of the Act do not offend agai nst the provisions of
Art. 30(1) and are valid."

In view of the observations of this Court in Al Saints

H gh School’s case (supra), Frank Anthony Public School’s
case (supra) and Y. Theclanm s case (supra) it has to be

hel d t hat

the provisions of the Act which provide for the

reference of an industrial dispute to an Industrial Tribuna
or a Labour Court for a decision in accordance with judicia
principles have to be declared as not being violative of
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Article 30(1) of the Constitution of India. It has to be
borne in mnd that these provisions have been conceived and
enacted in accordance with the principles accepted by the
I nternational Labour organisation and the United Nations
Econom c, Soci al and Cul tur al or gani sati on. The
I nternati onal Convenent on Economic, Social and Cultura
Ri ghts, 1966 which is a basic docunment declaring certain
specific human rights in addition to proclaimng the right
to work as a human right treats equitable conditions of
work, prohibition of forced |1abour, provision for adequate
remuneration, the right to a limtation of work hours, to
rest and leisure, the right to formand join trade uni ons of
ones’ choice, the right to strike etc. also as human rights.
The Preanble of our Constitution says that our country is a
socialist republic. Article 41 of the Constitution provides
that the State shall™ nmake effective provision for securing
right to work. Article 42 of the Constitution provides that
the State  shall make provision for securing just and humane
conditions of ~work-and for maternity relief. Article 43 of
the Constitution states that” the State shall endeavour to
secure by  suitable |egislation or econom c organi sation or

in any other way to all workers agricultural, industrial or
ot herwi se work, a living wage, conditions of work ensuring a
decent standard of 1ifeand full enjoynment of |eisure and

social and cultural opportunities. These rights which are
enforced through the several pieces of labour legislation in
India have got to be applied to every workman irrespective
of the character of the managenent. Even the managenent of a
m nority educational institution has
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got to respect t hese rights and i mpl ement t hem
| mpl enentation of these rights involves the obedience to
several labour Ilaws including the Act which is under

consideration in this case which-are brought into force in
the country. Due obedience to those | anms woul d assist in the
smooth working of the educational institutions and would
facilitate proper adm ni stration of such educati ona
institutions. |If such laws are nade inapplicable to mnority
educational institutions, there is every likelihood of such
institutions being subjected to naladnmnistration.” Mrely
because an inpartial tribunal is entrusted with the duty of
resol ving disputes relating to enploynment, unenploynent,
security of work and other conditions of worknmen it cannot
be said that the right guaranteed under Article 30(1) of the
Constitution of Indiais violated. If a creditor “of a
mnority educational institution or a contractor ~who has
built the building of such institution is permtted to file
a suit for recovery of the nobney or damages as the case may
be due to him against such institution and to bring the
properties of such institution to sale to realise the
decretal amount due under the decree passed in such suit is
Article 30(1) violated? Certainly not. Simlarly the right
guaranteed under Article 30(1) of the Constitution is not
violated, if a mnority school is ordered to be cl osed when
an epidemc breaks out in the neighbourhood, if a mnority
school building is ordered to be pulled down when it is
constructed contrary to town planning law or if a decree for
possession is passed in favour of the true owner of the |and
when a school is built on a land which is not owned by the

managenment of a mnority school. In the same way if a
di spute is raised by an enpl oyee agai nst the managenent of a
mnority educational institution such dispute wll have

necessarily to be resolved by providing appropriate
machi nery for that purpose. Laws are how passed by all the
civilised countries providing for such a machinery. The Act
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with which we are concerned in this case is an Act which has
been brought into force for resolving such industria
di sputes. Sections 10, 11-A, 12 and 33 of the Act cannot,
therefore, be <construed as interfering with the right
guar anteed under Article 30(1) of the Constitution of India.
Simlarly, section 9-A of the Act, which requires the
managenent to issue a notice in accordance with the said
provision in order to mnmke changes in the conditions of
service which may include changes in the hours of work,
| eave rules, introduction of new rules of discipline etc.,
cannot be considered as violative of the right guaranteed
under Article 30(1) of the Constitution of India. The High
Court was in error in ‘thinking that the power of the
Industrial Tribunal or the Labour Court under the Act was
uncanal i sed, ungui ded and unlinmited and in thinking that the
said power was equivalent.  to the power of the Vice
Chancel | or or any ot her officer-nom nated by him functioning
under
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the Gujarat- University Act, 1949 which was the subject
matter of -decision in the St. Xavier- s College case (supra).
Accordingly we are of the view that the provisions of
sections 9A, 10, II1A 12 and 33 of the Act are applicable to
the mnority educational institutions 1like the Christian
Medi cal Col | ege and hospital at Vellore al so.

Before concluding we feel that it is appropriate to
refer to sonme decisions of the Supreme Court of the United
States of Americain which it has construed sone of the
provisions of the Constitution of” the United States of
Amrerica which appear to confer absolute rights. It is
interesting to note that the right to enter into a contract
whi ch was considered to be an absolute right at one stage is
no | onger construed as a bar on the legislature making a | aw
i mposing restrictions on the managenents-in order to advance
the welfare of the |abour. The Fourteenth Anendrment to the
Constitution of the United States of America provides that
"no State shall nmake or enforce any |aw which shall abridge
the privileges or imunities of citizens of the United
States; nor shall any State deprive any person of Ilife,
liberty, or property, without due process of |aw, nor deny
to any person within its jurisdiction the equal protection
of the laws". The ’'liberty' guaranteed by this clause was
variously defined by the Suprene Court of Anerica as will be
seen hereinafter. In the early vyears it neant alnost
exclusively "liberty of contract’. The concept of 'liberty
of contract’ was elevated to the status of an -accepted
doctrine in Allgeyer v. Louisiana. 165 U.S. 578. Applied
repeatedly in subsequent cases as a restraint on state
power, freedom of contract was also alluded to as a property
right, as is evident in the | anguage of the Court in Coppage
v. Kansas 236 U. S. 1 which said that "included in-the right
of personal liberty and the right of private property-
partaking of the nature of each-is the right to make
contracts for the acquisition of property. Chief anbng such
contracts is that of personal enploynment by which | abour and
ot her services are exchanged for nobney or other forns of
property. If this right be struck down or arbitrarily
interfered with there is substantial inmpairment of liberty
in the |long-established constitutional sense. (enphasis
added). In Lochner v. New York 198 U S. 45 (1905) a |law
restricting enploynent in bakeries to ten hours per day and
60 hours per week was held to be an wunconstitutiona
interference with the right of adult |abourers to contract
with respect to their neans of Ilivelihood. In Adair V.
United States 208 U.S. 161 (1908) a statute attenpting to
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outlaw 'yellow dog’ contracts whereby, as a condition of
obt ai ni ng enpl oynent, a worker had to agree not to join or
to remain a nenber of a union, were voided on grounds of
unconstitutional inpairnent of freedomof contract, or nore
particu
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larly, of the unrestricted right of the enployer to hire and
fire. In this case the Suprene Court of the United States of
Amrerica went to the extent of holding that it was a part of
every man’s civil rights that he should be left at liberty
to refuse business relations wth any person whonsover
whet her the refusal rested upon reason, or was the result of
whim caprice, prejudice or malice and with his reasons
neither the public nor third person had any |egal concern

This was done during the first decade of this century. But
during 1930s ’liberty’ in-the sense of freedom of contract,
judicially translated into what Justice Black has | abelled
the Al l geyer-Lochner- Adair-Coppage constitutional doctrine,
lost its /potency as an obstacle to the enforcenent of
| egi sl ati'oncal cul ated to enhance the bargai ning capacity of
wor kers as against that already possessed by their enployers
(Vide Lincoln Federal Labour -~ Union v. Northwestern Iron &
Metal Co. 335 U S. 525 (1949). It is now settled in the
United States of America that neither the 'contract’ clause
nor the 'due process’  clause had the effect of overriding
the power of the state to establish all regulations that are
reasonably necessary to secure the health,” safety, good
order, confort, or general welfare of the community and that
this power can neither be abdicated nor bargai ned away, and
is inalienable even by express grant; and that all contract
and property or other vested rights are held subject to its
fair exercise. In view of the change in the attitude of the
Court laws regulating hours of l|abour, labour in  mnes,
enpl oyment of children in hazardous occupations, paynment of
wages, mninmum wages |aws, worknen’ s conpensation |aws and
col l ective bargaining have been upheld in recent years even
though the right guaranteed by the Fourteenth Amendnent had
been once construed as an absolute right not alienable by
any consi deration of public weal.

Two other provisions of the Constitution of the United
States of Anerica which appear to confer absolute rights
have al so been construed as rights which may be regul ated by
the statute in the public interest in exercise of its police
powers and they are the religious freedomand the freedom of
expression. The relevant part of the First-Arendrment to the
Constitution of the United States of Anerica reads that "the

Congress shall rmake no |aw respecting an establishment of
religion, or prohibiting the free exercise thereof; or
abridging the freedomof speech, or of the press.” In

Reynolds v. United States 98 U S. 145 (1879) the question
for consideration was whether the conviction of a menber of
the Mormons faith under a |aw prohibiting polygany despite
the fact that an accepted doctrine of his church which then
i mposed on its male nenbers the duty to practice polygany
was valid or not. The Suprenme Court of the United States of
America rejecting the contention of the
574
accused based on the right which guaranteed the free
exerci se of religion observed thus:
" There never has been a tine in any
State of the Union when polygany has not been an
of fense agai nst society, cognizable by the civi
courts and punishable with nore or |ess severity.
In the face of all this evidence, it is inmpossible
to believe that the constitutional guaranty of
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religion freedom was i nt ended to pr ohi bi t
legislation in respect to this nore inportant
feature of social life. Mrriage, while fromits

very nature a sacred obligation, is, nevertheless,
in mst civilized nations, a civil contract, aud
usual ly regulated by law. Upon it society may be
said to be built, and out of its fruits spring

social relations and soci al obligations and
duties, wth which government is necessarily
required to deal .. An exceptional colony of
pol ygam sts under an exceptional |eadership nay

some times exist for a tine without appearing to
disturb the social condition of the people who
surround it; but there cannot be a doubt that,
unl ess restricted by sone form of constitution, it
is without “the legitimte scope of the power of
every civil government to det erm ne whet her
pol ygamy or - nonogamy shall be the |aw of socia
life under its dom nion.

Inour opinion the statute inmedi ately under
consideration is~ within the |egislative power of
Congress. It is ~constitutional and valid as
prescribing a rule of action for all those
residing i'n the territories, —and in places over
which the United States have exclusive control
Thi s being so, the only question which remains is,
whet her those who nake polyganmy a part of their
religion are excepted from the operation of the
statute. If  they are, ~ then those who do not make
pol ygamy a part of ~their religious belief may be
found guilty and punished, whil e those who do nust
be acquitted and go free. This woul d be
introducing a new elenent into crimnal law Laws
are nmade for the government of actions, and while
they cannot interferewith nere religious belief
and opi nions, they may wi th practices. Suppose one
be lieved that human  sacrifices were a necessary
part of religious worship, would it be‘'seriously
contended that the civil governnment under which he
lived could not interfere to prevent a sacrifice?
or if awife religiously believed it was

575
her duty to burn herself upon the funeral pile of
her dead husband, would it be beyond the power of
the civil governnent to prevent-her carrying her
belief into practice?

So here, as a law of the organization of
soci ety under the exclusive donm nion of the United
States, it is provided that plural marriages shal
not be allowed. Can a nan excuse his practices to
the contrary because of his religious belief? To
permit this would be to make the professed
doctrines of religious belief superior to the |aw
of the land, and in effect to permt every citizen
to beconme a law unto hinself. Governnment could
exi st only in nanme under such circunstances.

More recent decisions of the Suprene Court of Anerica
on the above question show that the said Court has al ways
bal anced the interest asserted by the Governnent against the
claimof religious liberty accepted by the person affected
and if the governmental interest is conpelling and if no
alternative forns of regulation would subserve that interest
the claimant of the right is required to yield. Thus it is
seen that the religious freedomguaranteed by the First
Amendnent is not absolute although the Court has tried to
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protect substantially the exercise of religious freedom by
the citizens of the United States of America.

Simlarly as regards the right of free speech and
expression the Supreme Court of the United States of Anmerica
has observed in Whitney v. California 274 U S. 357 (1927)
thus: -

"But although the rights of free speech and
assenbly are fundanmental, they are not in their
nature absolute. Their expercise is subject to

restriction, i f t he particul ar restriction
proposed is required in order to protect the State
from destruction or from serious i njury,

political, economc or noral."

It may be noted that the Constitution of the United
States of Anerica does not contain any clauses correspondi ng
to Article 25(1) of the Constitution of |India which
guarantees freedom of conscience and free profession,
practi ce and propagation of religion, "subject to public
order, norality and health and to the other provision of" of
Part 11l " of the Constitution of India and Article 25(2) of
the Constitution which provides that "nothing in this
article shall affect the operation of H
576
any existing law or prevent the State from naking any |aw
(a) regulating or restricting any economc, financial
political or other secular activity which may be associ ated
with religious practice .. " The Constitution of the United
States of Anerica' also does not- contain . a provision
corresponding to clause (2) of Article 19 of t he
Constitution of India which -provides that "nothing in sub-
clause (a) of clause (1) shall affect the operation of any
existing law, or prevent the State from nmaking any law, in
so far as such |I|aw inposes reasonable restrictions on the
exercise of the right conferred by the said-clause in the
interests of the sovereignty —and integrity of India, the
security of the State, friendly relations wth foreign
States, public order, decency or norality, or in relation to
contenmpt of court, defamation or incitement to an offence."
Yet, the right to Iliberty, the right to religious freedom
and the right of free speech though they -appear” to be
asbol ute, have been construed to be subject to regul ati on by
the State in exercise of its legitimte police powers. W
have set out in sone detail these aspects of the
constitutional law of the United States of America in order
to facilitate the construction of and the neaning to be
given to our own constitution, though we need not be guided
al ways by what the Supreme Court of the United States of
America says about its own constitution

Havi ng given our very anxious consideration to the
right of the minorities guaranteed under Article 30(1) of
the Constitution of India and the necessity for < -having a
general law which regulates the relationship between
enpl oyers and workmen and after bal ancing the two interests
we have come to the conclusion that the decision of the High
Court is liable to be set aside and the three wit petitions
filed before the H gh Court should be dismssed. W,
accordingly, allow this appeal, set aside the common
judgrment of the High Court in Wit Petition Nos. 220 to 222
of 1980 on the file of the Hi gh Court and dismss the said
wit petitions. The Labour Court to which the references
have been nmmde by the Governnment of Tami| Nadu shall now
proceed to di spose of the said references in accordance with
| aw. There shall be no order as to costs.

H L. C Appeal al | owed.
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