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ACT:

Cri m nal Tri al - Sket ch Map- Marks placed on basi s of
statenents of witnesses to sub-Inspector-Admissibility of
Code of Crimnal Procedure, 1898. (V of 1898), s. 162.

Mur der - Sent ence- Son killing at instigation of f at her
Sentence of death, \if inappropriate:

HEADNOTE:
The deceased was going to his field and passed by a platform
on which T and his father B were sitting, T carrying a
pistol with him As he passed by the platformB instigated
T to shoot the deceased down and T-shot him T and B were
tried for the murder and were convicted on the basis of the
testinony of eye witnesses and the dying declaration of
-'the deceased. B was sentenced to.inprisonment™ for life
and T was sentenced to death. The appellant contended that
if the deceased was at the spot marked by the Sub-Inspector
on the sketch map he coul d not have received the injuries as
stated by the eye witnesses. It was further urged that the
sentence of T should be reduced to inprisonnent for life  as
he had acted under the influence of his father
Held, that, the narks made on the sketch map by the Sub-
I nspector on the basis of statements nade by witness" to him
were inadm ssible under s. 162 Code of Crimnal Procedure
and the appellant could not use themto found any argunent
as to the inprobability of the deceased being hit ~in the
manner stated by the witnesses if he was standing  at the
spot marked on the sketch map
581
Bhagi rat hi Chowdhury v. King Emperor, A l.R 1926 Cal. 550,
| bra Akanda v. Enperor, A l.R 1944 Cal. 339 and Santa Singh
v. The State of Punjab, A I.R 1956 S. C 526,referred to.
Held, further, that there was no reason to interfere wth
the sentence of death passed on T. T was a mature nan of 25 and he was
sitting armed with a pistol along wth his
fat her obviously having planned the nmurder with his father
though he shot at the instigation of his father, he could
not be considered a young boy in his teens who was
conpl etely under the influence of his father
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crimnal Appeal- No. 38 of
1961.
Appeal by special l|eave fromthe judgment and order dated
Cct ober 28, 1960 of the Allahabad Hi gh Court in Crimnal
Appeal s Nos. 1310 and 1389 of 1960 and Referred No. 80 of
60.

C B. Agarwala and K. P. CGupta, for the appellants.

G C. Mathur and C. P. Lal, for the respondent.

1961. Sept ember  12. The Judgnent of the Court was
del i vered by
WANCHOO, J.-This is an appeal by special |eave against the
judgrment of the Allahabad Hi gh Court. The appellants are
father and son and live in village Patrasi. The deceased
Sohanl al also lived in the same village. He is said to have
been nurdered on the norning of  Decenber 2, 1959, after sun-
rise. About two years before the incident one Sunder had
filed 'a crimnal case against the deceased. |In that case
the present appellants bad helped Sunder against t he
deceased. The deceased was acquitted. One Chetram was a
witness for the deceased, in that case. Later on, Tori
Si ngh appell ant attacked Chetramw th a spear and Chetram
a report in. that connection against Tori Singh. Sohanla
was helping himin that matter, and in, consequence there
was enmity between Tori Singh and his father Budhi Singh
appel l ants, and the deceased.
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It is said that on the norning of Decenmber 2, 1959, the
deceased was going to the fields outside the village in
order to ease hinself. He passed by, a platformwhich is on
a cross-road in the village. The appellants were sitting on
the platform Tori Singh carrying a pistol with him ' As the
deceased passed by the platform Budhi Singh instigated Tor
Singh to shoot him down. Thereupon  Tori Singh shot gun
Sohanl al who was hit in the [unbar region. Sohanlal then ran

house while the two appellants( fled away.
Sohanl al was thereafter taken to the police station where he
nmade a report against the appellants. He also nade a
statement before the investigating officer and his dying
decl aration was recorded by a nagistrate. Sohanlal died on
Decenmber 3, 1959. The appel l ants had —absconded during
i nvestigation. They were prosecuted after their arrest.
The appellants did not dispute that there, was bad blood
between them and the deceased but their case was that they
were not responsible for this murder and had nothing to do
with it.
The nmain evidence against the appellants consisted of the
statenents of four witnesses, nanely, Babunath, Chhannu
It warm and Khamani, and the dying declarati ons nmade by the
deceased before his death. The Additional Sessions Judge
who tried the case relied on the evidence of Babunath,
[twari and Khamani and on the dying declarations ; he did
not, however, place reliance on the statement of Chhannu
He found the two appellants guilty under s. 302 read with s.
34 of the Indian Penal Code and sentenced Tori Singh to
death as be was the man who had shot at Sohanlal and Budh
Singh to inprisonnent for life.
There were two appeals to the High. Court by the two
appel l ants and the | earned Judge al so made a reference for
confirmation of the sentence of death. A suggestion ’'was
nmade during’ the course of trial that one Chhiddu was
responsi bl e for

583

the nurder, particularly as he was said to have made a

made

t owar ds

his
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conf essi on. Chhi ddu was, however, 'not examined by the
trial court. The High Court, therefore, in the interest of
justice, exanmned Chhiddu and took his statement into
consi deration alongwith the prosecution evidence in order to
judge the guilt of the appellants. The H gh Court agreed
with the trial <court in its conclusion that Babunath,
Khamani and Iltwari were credible wi tnesses and reliance
could be placed on the dying declarations mnade by the
deceased. It further accepted the evidence of Chhannu which
had not been relied upon by the trial court. It considered
the evidence of Chhiddu and was of opinion that evidence was
false. It therefore disnissed the appeals and confirnmed the
sentence’ of death passed on Tori Singh after making slight
nodi fication in the sections under which the convictions
were recorded. The application of the appellants for |eave
to appeal having been di smissed, they obtained special |eave
from this Court ; and that is how the matter has come up
bef ore us.

The nmain point urged on behal f of the appellants before us
is that if one looks at the sketch map Ex. Ka-9 on which
the place where the deceased is said to have been hit is
mar ked and conpares it wth the statenents of t he
prosecution witnesses-and the medi cal evidence, it would be
extremely inprobable for the injury which was received by
the deceased to have been caused on that part of the body
where it has been actually caused, if the deceased was at
the place narked on the map. It hasalso been wurged that
according to the nedical evidence, the wound of exit was at
a higher level than the wound of entry showng that the
bullet hit obliquely and that it was extrenely inprobable
that the bullet shoul d have passed from down below upwards
through the body, Considering that Tori Singh was on a
pl atform and thus at a higher |evel than the deceased.
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We are of opinion that neither of these argunents has any
force. Let us first take the contention that it was npst
unlikely that the deceased would be hit on that part of the
body where the injury was actually received by him if he
was at the spot marked in Ex. Ka-9. The validity of this
argunent depends nainly on the spot which has been narked on
the sketch-map Ex. Ka-9 as the place where the deceased
received his injuries. |In the first place, the map itself
is not to scale but is nmerely a rough sketch and therefore
one cannot postulate that the spot marked on the map is - in
exact relation to the platform |In the second place, the
mark on the sketch-map was put by the Sub-inspector who was
obviously not an eyewitness. to the incident.  He could only
have put it there after taking the statements of the eye
Wi t nesses. The marking of the spot on the sketch-nap is
really bringing on record the conclusion of '.the Sub-
i nspector on the basis of the statenents nade by the
witnesses to him This in our opinion wuld not be
adm ssible in view of the provisions of s. 162 of the Code
of Crimnal Procedure., for it is in effect nothing nore,
than the statenent of the Subinspector that the eye-
witnesses told himthat the deceased was at such and such
pl ace at the tinme when he was hit. The sketch-map would be
adnmi ssible so far as it indicates all that the Sub-inspector
saw hinmself at the spot; but any mark put on the sketch.
map based on the statements made by the witnesses to the
Sub-inspector would be inadnmssible. in viewof the clear
provi sions of s. 162 of the Code of Criminal Procedure as it
will be no nore than a statenent nade to the police during
i nvestigation. W my in this connection refer to
Bhagi rathi  Chowdhury v. King Enperor, (1), where it was ob-
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served that placing of naps before the jury. containing
statenents of witnesses or of information received by the
investigating officer preparing the map from’ Ot her persons
was i nproper, and that the

(1) A |I. R 1926 Cal. 550.
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investigating officer who nade a map in a crimnal case
ought not to pat anything nore than what he had seen
hinsel f. The same view was expressed by the 'Calcutta High
Court again in, [bra A kanda v. Enperor (1), where if was
held that any information derived from w tnesses during
police investigation, and recorded in the index to a nap
nmust be proved by the witnesses concerned and not by the
investigating officer, and that if such information is
sought to be proved by the evidence of the investigating
officer, it would manifestly offend against s. 162 of the
Code of Crimnal Procedure.

This Court had occasion to consider the admssibility of a
pl an drawmm to scale by a draftsman in which after
ascertaining fromthe wi tnesses where exactly the assailants
and the victins stood at the tine of the commission of
of fence, the draftsman put down the places in the map, in
Santa Singh v. The' State of Punjab (2). It Was hold that
such a plan drawn to scale was admssible if the wtness
corroborated the statenent of the draftsman that they showed
him the places 'and would not be hit by s. 162 of the Code
of Criminal Procedure. In. that raw there was another sketch
prepared by the ‘Sub-inspector which was ‘ruled out as
i nadm ssi ble under 's. 162. The sketch-map in the present
case has been prepared by the.” Sub-inspector and the place
where the deceased was hit and al so the places where the
wi tnesses were at the tine of the. incident were, obviously
marked by himon the map on, the basis of the statenents
made to himby the witnesses. |In-the circunstances ' these
marks on the map based on the statenents nmade to the Sub-
iuspector are inadmssible wunder-s. 162 of the Code of
crimnal Procedure and cannot be used to found any  argunent
as to the inprobability of the deceased being hit  on that
part of the body where be was actually injured, if he was
standing at the spot marked on the- sketch-nap.

(1) A X P. 944 Cal. 939.

(2) A 1. R C. 526.
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We have however still to exam ne the argunent on behal f -~ of

the appellants that’ it was extrenely wunlikely that the
deceased would. have been hit on that part of the body,

| eavi ng out of account the sketch-map and spots marked on it
by the Sub-inspector. The argunent is that the evidence of
the witnesses was that the deceased was faci ng or
going to wards east when be was hit and therefore it was
nost unlikely that he would, be hit on the left side of the
[ unbar’ region where he was actually hit. There is no doubt
that if the deceased was towards the west or north-west of
the platformwhen he was hit, the chances of his being bit
on the left side of the lunbar region would be very slight;
but if he was to the east or north-east of the platform it
would only be a matter of chance if he was hit on the Ileft
side of the lunbar region or on the right side, ’'and the
argunent, would lose all force if he was slightly towards
the weast or north-east of the platform Let us therefore
ook at the evidence of the witnesses in this connection
Babunath stated that the deceased’ was at a distance of 5 or
6 paces fromthe platformtowards the east and was facing
towards the east while the appellants were towards the
west of Sohanlal. |If that is soit is only a nmatter of
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chance whet her the deceased would be hit on the |eft side of
the lunbar region or the right side. Chhannu stated that the
deceased had passed the platformand had gone 5 or 6 paces
beyond when he was shot and that he was towards the east at
the tinme The sketch-map shows that there was a pond towards
the east and’ the deceased was obviously going towards that
pond. The evidence of Chhannu therefore shows that the
deceased was in all probability towards north-east of the
pl at f orm when the shot.,was fired and if so be could have’
been on either side of the nunber region. [twari stated
that the deceased was going the platformand was hit when he
had gone sone: distance beyond the platform He did not
whi ch way the deceased
587
was going whether north or east. His evidence therefore
cannot be used to show that the deceased coul d not have been
struck on the |left side of the I|unbar region. Khamani
stated ~that the deceased bad gone 5 or 6 paces beyond the
pl atform and was towards the east of the assailant. |f that
is so there would be nothing inprobable if the shot hit
towards the left side of the lunbar region. There’ is
nothing therefore in the evidence of the w tnesses which
woul d show that it was next-to inpossible for the shot fired
fromthe platformto have bit the deceased on the left side
of the lunbar region. The whol e argunment on this aspect of
the matter therefore based as it was on the spot narked on
the map nust fail, for the evidence of the wtnesses which
we have noticed above, does not showthat the  position of
the deceased was such that he coul d not have been hit on the
left side of the lunbar region
The other contention in this connection is that the nedica
evi dence shows that the wound of exit was higher ‘than the
wound of entry, and this nmeans that the bullet nust have
traveled from down bel ow upwards.” The w tnesses are not
quite consistent as to whether the shot was fired by Tori
Singh while he was sitting on the platformor while he stood
on the platformor after he got down fromthe platform The
Hi gh Court has accepted that the shot was fired while Tori
Singh was sitting on the, platformand therefore according
to the H gh Court the chances were that the bullet would
travcl upwards through the body. But apart fromthis, the
medi cal evidence is not that the bullet traveled in a
straightline through the body. |If the nedical evidence bad
been that the bullet travelled in a straightline throughthe
body fromthe wound of entry to the wound of exit, it ~mght
have been said that the course of the bullet was from down
bel ow upwards. However, the evidence of the doctor is that
the nmovenent of the bullet through the body was very zi gzag.
Therefore, it cannot be said that
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the shot nust necessarily have been fired from ~-a | ower
position than where it hit the body of the deceased. Thi s
is apart fromthe fact that the course of a bullet nmay be
deflected on entering the body because of the resistance
from tissues and nore particularly frombones if it neets
any bone on the way. Therefore the position fromwhich the
shot was fired cannot be said to have rmuch inportance in
this case and the discrepanci es which have been noticed by
the H gh Court would not in our opinion affect the value of
the evidence given by the witnesses.
It was also urged that the w tnesses should not have been
bel i eved because they were partisan or chance witnesses; in
particular it was stressed that the H gh Court has not given
convincing reasons for believing Chhannu who had not been
relied upon by the trial court. Leaving out the evidence of
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Chhannu, we have still the evidence of three other wi tnesses
belonging to this very village who gave reasons why they
were. present near the spot though they live sone distance
awnay. These three witnesses. have been believed by the
trial court as well as by the High Court and we see no
reason to disagree with the estimate of their evidence by
the two courts; nor (lo we see any reason to disagree wth
the estimate by the two courts of the value of the dying
declarations in this case.
As for the evidence of Chhiddu, we agree with the estimate
of the H gh Court that he being A cousin of Tori Singh was
prevail ed upon to nake a confession. He could do so al nost
with inpunity, because the, prosecution case definitely was
that the assailants were only the two appellants and no one
el se. The only evidence that. was referred to in this
connection is the statement of the deceased, in the dying
declaration that Chhiddu was a cousin of Tori Singh (vide
Ex. Ka-8).It is not clear why the deceased said so; but in
any case it cannot be inferred fromthis that the deceased
was nami ng hi m because he was the nan who had shot him
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In the circunmstances when both the courts have accepted the
evidence of three of the eye- wtnesses and the dying
decl arati ons there is - in our opinion no-:cause for
interference wth/their conclusion that the incident took

place in the manner alleged by the prosecution. The
conviction of the appellants nmust therefore be upheld.

Lastly, it was urged that we mi ght consider reducing the
sentence of Tori Singh to inprisonment for life on the
ground that he acted as he- did under the influence of his
f at her. There is no doubt that Tori Singh shot at the

deceased at the instigation of his father; but he is a
mature man of 25 and the evidence shows that he was sitting
with the pistol along with his father. Cbviously therefore
\nurder nust have been planned between the father and the
son, as they were apparently expecting that the deceased
woul d pass that way in connection wth his nor ni ng
abl uti ons. Tori Singh cannot be considered to be” a /young
boy in his teens who woul d be conpletely under the influence
of his father, and in the circunstances we see no reason to
interfere "Wth the sentence of death passed on him by the.
trial court and confirmed by the H gh Court. " The appeal
fails and is hereby dism ssed.

Appeal dism ssed
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