http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 3

PETI TI ONER
DR AK MTRA DG CS I1.R & ANR

Vs.

RESPONDENT:
D. APPA RAO & ANR

DATE OF JUDGVENT: 27/ 02/ 1998

BENCH
K. VENKATASWAM , A. P. M SRA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
K. VENKATASWAM , J.

The appel l ants ‘are aggrieved by the order dated 9.8.89
of the Central Adm nistrative Tribunal. Patna Bench. in O A
No. 172/ 88.

The first respondent noved the said O A No. 172/88
before the Central Administrative Tribunal ~for ‘declaring
that his seniority nust be counted we.f. 11.4.72 for
further pronption to the post of Section Oficer (Ceneral)
and the consequential benefits —also nust be given to him
The Tri bunal, while giving the relief of declaration
declaring that the first respondent herein was entitled to
claim seniority we.f. 11.4.72, declined to grant the
consequential benefits.

The appellants are aggrieved by the declaration given
by the Tribunal in favour of the first respondent. Hence,
the present appeal by special |eave.

The Council of Scientific and Industrial Research
(hereinafter called the ‘CSIR) is a Society registered
under the Societies Registration Act. 1960 for doinginter
alia research in the field of science and technology. The
first respondent joined National Metallurgical Laboratory,
the second appellant, (for short ‘NM."), a Unit of CSIR, as
unskill ed Laboratory Bearer on an ad hoc basis on 29.12.59
and was subsequently appointed as Khal asi on regular basis
wef. 9.1.61. He was pronoted as Lower Division derK
w.e.f. 10.7.62 and thereafter appointed as Upper Division
Clerk against a post created and operated for Magnesium
Project of NWM. w.e.f. 6.12.66. This Magnesi um Project was
nmade a separate Unit we.f. 1.5.69 and was no |onger
remained a part of NM.. The first respondent continued to
work as UDCin the said Project. On 19.8.71, the first
respondent was reverted back to the parent unit, nanely,
NML-t he appellant No. 2 herein. Wile so, twd posts of
of ficer Assistants were sanctioned for Magnesium Project on
ex-cadre basis for which an advertisenent was published
inviting applications for recruiting Assistants for those
two ex-cadre posts. The first respondent was al so one of the
candi dates, who responded to the advertisenment for the ex-
cadre post. A panel was ordered in the basis of the witten
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exam nation in the order of nerit and respondent No.1 was
shown in the fourth place. Since there were only two posts,
the first respondent was not given the appointnent. The
third respondent herein was offered the post as he was
within the first two candidates in the order of merit. Even
on that occasion, the first respondent nmade representation
about his non-selection and he was given a reply on 21.4.72
sayi ng that since the appoi ntnents were by direct
recruitnent, the question of giving any preference to
departrmental candidates did not arise. After some nonths,
the ex-cadre posts in Magnesium Project were regul ari sed.

Till 12.11.81, the pronotion for the post of Assistant
(CGeneral) was nade both fromthe open nmarket and also by
pronmotion to the service candi dates. 50% quota was reserved
for departnmental U D.Cs. on Al India basis. After 12.11.81
the pronotion as office Assistant from UDC was
decentralised and it was done. on local basis. In that
process, ‘the first respondent was appointed as Ofice
Assi stant (General ) in the cadre of NML w.e.f. 6.4.83.

The ‘next pronotional post was the Section Oficer. Wen
the vacancies arose for Section Oficers post, the
appel  ants conducted departnental interview in which the
third respondent was called for consideration to the post of
Section O ficer (Ceneral). The first respondent sent
representations to’ the appellants against the pronotion
given to the third respondent ignoring his claims. In other
words, the first respondent once again attenpted to re-open
the issue that his 'claimfor promtion to the post of
O ficer Assistant should have been considered favourably in
the year 1972 and the decision of the appellants turning
down his representation on earlier occasion; was not
correct. The appel lants replied to  the representation
stating that the question now raised cannot be re-opened
and. therefore, the sane cannot be considered at that stage.
Feeling aggrieved by the decision of” the appellants, the
first respondent noved the Tribunal for the relief as
menti oned above.

The Tribunal, on a wong appreciation of the facts and
circunst ances, declared that the first respondent (applicant
before the Tribunal) was eligible to be considered for
appoi ntnent to the post of Section Oficer. Since the third
respondent herein (sixth respondent before the Tribunal),
according to the Tribunal, cannot be treated as in a better
position, the first respondent has to be considered. On that
view, the Tribunal held as follows :-

"W hold that for the purpose of

consi deration for appointment as

Section Oficer (Ceneral), the

applicant shall be deened as having

been validly appointed to the post

of Assistant (General) with effect

from1l1l.4.72, the date on which the

si xth respondent was so appointed."

The appel l ants, aggrieved by the above view of the
Tribunal and the consequential directions, has filed this
appeal

W do not find any difficulty in holding that the
Tri bunal went wong in appreciating the facts placed before
it while coming to the above conclusion. First of all, the
Tribunal failed to appreciate the fact that the first
respondent’s representation about his non-selection to the
post of Assistant (General) 1in April, 1972 was rejected by
the appellants and the sane question was again re-opened by
the first respondent when the subject of further pronotion
was considered and again the representation of the first




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 3

respondent was turned down by the appellants. The Tribuna
by the inmpugned order has allowed the first respondent to
re-open the issue that was settled in the year 1972 in an
i ndirect manner holding that the first respondent nust be
deemed to have been appointed to the post Assistant
(Ceneral) we.f. 11.4.72. For com ng to that conclusion, no
provision of |law or any other nmaterial was shown to support
the sanme by the Tribunal. The Tribunal was not justified in
entertaining the claimof the first respondent to re-open an
issue relating top the year 1972 in the year 1988. It nust
be noted that after the appointment of third respondent as
Oficer Assistant (General) in the year 1972, the first
respondent was regularly pronmbted to the post of Oficer
Assistant only on 5.4.83 and that being the position and he
havi ng accepted the pronotion without challenge, it was not
open to himto contend that he nust be deemed to have been
promoted as Assistant (General) we.f. 11.4.72 when the
third respondent was appointed by direct recruitnent to
that post. Further nore, the first respondent in response to
the advertisenent for the ex-cadre post for direct
recruitnment, applied and appeared for the exanination and
took a chance and thereafter made representation that he
should be pronoted to the post of Assistant (Ceneral) as
departnmental candi date which was rejected i mediately by the
appel | ants.

For all these reasons, we are clearly of the view that
the Tribunal went wong in declaring that the first
respondent must be deened to have been validly appointed to
the post of Assistant (Ceneral) w e.f. 11.4.72. The order of
the Tribunal s, set aside and the appeal ~ is accordingly
allowed with no order as to costs.




