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ACT:

El ection | aw Corrupt practice under section 123(1), 123
(3A) and 123 (6) of the Representation of People Act, 1951-
Appreci ati on of evidence-Burden of proof  of election of
Corrupt practice is upon the election  petitioner and not
upon the elected candi date-Presentation by way of exchange
of gifts wunder the 'customof the village Ilong before the
el ection process conmenced and given not to procure votes or
to induce the recipients to cast their votes cannot fal
under expression "corrupt practice".

HEADNOTE

Tsubongse the election petitioner and the respondent
herein who contested fromthe Longkhi m Chre constituency of
the Nagal and Legi sl ative Assenbly as a Congress (1)
candidate in the election held on 10.11.82 |ost by a'nargin
of 133 votes to Horangse the appellant and - who was the
Deputy Speaker of the last Ilegislative Assenbly. The
respondent filed an election petition on the ground that the
appel lant was guilty of four instances of corrupt practice
falling under Section 123(1) of the Representation of People
Act, 1951 and on three other grounds, nanely; (1) display of
a banner with the caption "do not sell Nagaland to India", a
corrupt practice wthin the neaning of Section 123 (3A) of
the Act; (2) exceeding the Iimt of expenditure anmounting to
corrupt practice within the neaning of Section 123(6) of the
Act and (3) use of governnent vehicles for the purpose of
the election. The learned Single Judge, who tried the
el ection petition, found only one of the aforesaid grounds
of corrupt practice, nanely, presentation of four red waist
coats proved and the ot her grounds not proved, —and
therefore, he allowed the election petition and set aside
the appellant’s el ection on that ground. Hence the appeal

Al'l owi ng the appeal, the Court
N

HELD :1n an election petition, the

petitioner who alleges corrupt practice nust prove his case

which is disputed by the returned candi date i ndepen-
343
dently - of the fact whether the returned candidate has
proved his defence or not. [348E]

Here on the evidence of RW. 1 to 5, the appellant got
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the waist coats distributed through P.W 14 who was then a
staunch worker of the Naga National Denbcratic Party in
Sept enber, 1982 long before the election process had
started, as per the customof Nagas to make gifts in return
for the gifts received by dignitaries. The evidence let in
by the respondent election petitioner to prove the item of
al l eged corrupt practice on the part of the appellant is
whol ly insufficient and unacceptable to prove the charge
satisfactorily. Though in the election petition it is
clearly alleged that the appellant gave red waist coats to
P.W. 11 to 13 and Lithsabha at 4 p.m On 27.10.82 for
i nducing them to cast their votes in his favour in the
presence of P.Ws. 14 and 15 and they w tnessed the offer and
reported the nmatter subsequently to the respondent, P. Ws.
14 and 15 do not claimin their evidence personal know edge
about the offer on presentation of the waist coats by the
appel l ant to these four persons and about the inducenent of
the appellant to cast” their votes in favour. Admttedly,
P.W 14 had asked P.W. 11, 12 and 13 to renmenber the date
and time " of the appellant’s visit to their houses where he
clains to have gone alongwith P.W 15 soon after the
departure of the appellant fromeach of those places. It is
clear that these three wtnesses, P.W. 11 to 13 have
mentioned the date and mnonth of the appellant’s visit only
on the basis of what P.W 14 told themto remenber. P. W 14
who was a staunch worker of the NNDP and had switched over
to the Congress (I) Party to which P.W 15 bel ongs, sonetine
before the election, and P.W 16 are interested w tnesses.
P.W 15 has stated in his evidence that the appellant
appeal ed to the people of the village to cast their votes in
his favour and that he went to the houses of P.W. 11 to 13
inLirise village only thereafter. If that is so, it is not
likely that the appellant, then the Deputy Speaker would
have carried the gunny or hessian bag containing the wai st
coats himself w thout being accompanied even by a single
wor ker or synpathi ser of the NNDP when he is stated to have
visited those four houses for presenting the wai st coats and
i nducing the recipients to cast their votes in hi's favour
The evidence of P.W. 11 to 13 that P.W. 14 and 15 cane to
their houses wthin mnutes after the appellant left the
pl aces and asked them about what had been given to them by
the appellant and that when they told themthat red wai st
coats have been given to then- with a request to favour him
with their votes, and they asked themto renenber the date
and time and not to deny the matter later- P.W 14 has
stated so in his evidence-is artificial and unreliable. The
evi dence of P.Ws. 11 to 15 about the date of the appellant’s
visit to Lirise village and the presentation of the red
wai st coats to P.Ws. 11 to 13 and another is equally not
i npressive. Therefore, the appellant cannot be said to have
conmitted any "corrupt practice".
[ 351B- C; '350C H]

JUDGVMVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeal No. 1236
(Nce) O 1975

Appeal under Section 116A of the R P. Act from the
order date 1.2.84 of the Gauhati High Court in E.P. No. 3 of
1983.

C. S. Vaidyanathan for the Appellant.

Kapil Sibal, K K Lahiri and Ms. Mnik Karanjwal a for
t he Respondent.

The Judgrment of the Court was delivered by
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344

VARADARAJAN, J. This appeal by the respondent in
El ection Petition No. 3 of 1983 on the file of Gauhati Hi gh
Court is directed against the judgnent of a | earned Single
Judge, allowing the election petition and setting aside the
el ection of the appellant Horangse from the Longkhi m Chre
constituency of the Nagaland Legislative Assenbly on the
ground of corrupt practice, nanely, presentation of four red
wai st-coats to three Gaon Burahs and one Barik of Lirise
village on 27-10-1982 to induce themto cast their votes in
his favour.

The respondent/el ection petitioner, M Tsubongse who
contested as a Congress (l) candidate | ost to the appell ant
who contested as a Naga National Denocratic Party candi date
(for short "NNDP') by a nmargin of 133 votes in the election
held on 10-11-1982. He filed his election petition seeking
the appellant’s election to be set aside on the ground that
he was ~guilty of four instances of corrupt practice falling
under s. /123(1) of ~ the Representation of People Act, 1951
(for short ~"the Act’) and on three other grounds, nanely:
(1) display of a banner with the ~caption "Do not sel
Nagal and to India", a corrupt practice within the meaning of
s. 123(3A) of the Act (2) exceeding the limt of expenditure
amounting to corrupt practice wthin the nmeaning of s.
123(6) of the Act and (3) use of governnent vehicles for the
purpose of the election. The | earned Single Judge, who tried
the election petition, found only one of  the aforesaid
grounds of corrupt practice, nanely, presentation of four
red wai st coats proved and the other grounds not proved, and
he all owed the election petition and set aside the
appellant’s election on that ground. It is, therefore,
necessary to set out the case of the parties briefly in
regard to this single ground.

The result of the election held “on 10-11-1982 was
announced on the day of counting 12-11-1982 by the Returning
Oficer, Tuesung. The respondent had secured 3082 walid
votes while the appellant, who was the Deputy Speaker of the
| ast Legislative Assenbly of Nagal and had secured 3215 valid
votes and was declared elected by a mgjority of 133 votes.
The respondent alleged in the election petition that the
appel l ant gave four red waist coats to the voters Lisechem
P.W 11, Lithrongse, P.W 12, Mirinong, P.W 13 and Lithsaba
at 4.00 p.m On 27-10-1982 for inducing themto cast their
votes in his favour in the presence of . Tsarise, P.W 14
and Tselongse, P.W 15 of Lirise village who witnessed the
of fer and reported the matter later to the respondent.

345

The appellant denied that the waist coats were given
either by hinself or in order to induce the recipients to
cast their votes in his favour. H's case was that he visited
Lirise village sonme time prior to October 1982 -and was
recei ved by the villagers who considered himas one of their
| eaders. In view of the custom of Nagas to receive guests or
ot hers and exchange gifts, he sent five waist coats to be
given to four Gaon Burabs and the eldest Barik of the
village long before the election process started. The wai st
coats ware not given to procure votes or to induce the
recipients to cast their votes in his favour. Thus he denied
that he conmitted and corrupt practice and contended that
the election petitionis not bona fide and has been filed
only to harass him

During the trial the appellant’s case was that he sent
the five waist coats as gifts through Tsarise, P.W 14 in
Septenber 1982 and that he did not personally distribute
themafter the election process had started in order to
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i nduce the recipients to cast their votes in his favour. The
di spute was thus confined to the date of distribution of the
wai st coats, nanely, whether they were given in Septenber
1982 or on 27-10-1982, as to whether the appellant gave them
personally or sent them through P.W 14 and as to whet her
they were given to induce the recipients to cast their votes
in favour of the appellant or only to keep up the
appel lant’s pronise nmde in August 1982 to send sone gifts
inreturn for the gift made to himE earlier as per custom

The respondent exam ned Lisechem P.W 11, Lithrongse,
P.W 12, Murimong P.W 13, B. Tsarise, P.W 14 and
Tsel ongse, P.W 15 for proving this item of corrupt
practice. On the side of the appellant there is the evidence
of the appellant RW 1, Chupongse, R W 3, Krishna Kunar
R W, 4 and Yanstsasi R'W 5 .about this charge.

On a consideration of the oral and docunentary evidence
the | earned Judge of the Hi gh Court found that this item of
charge of corrupt practice is proved beyond reasonabl e doubt
and he' accordingly allowed the election petition and set
aside the appellant’s election as stated above. However, the
| earned Judge ~did not rule out that the appellant had
di stributed red wai st coats in Septenber 1982 as‘observed by
hi min paragraph 15 of his judgement which will be extracted
i n due course.

346

The appellant, 'RW 1 has denied-in his evidence that
he went to Lirise village on 27-10-1982 or presented the
wai st coats personally. He has stated that he visited that
village two or three days after 15-8-1982 at the request of
the Head Gaon Burah, R W 3, and was wel coned by the Gaon
Burahs and others where P.W 14, then a leadi ng worker and
nenber of the NNDP was also present and was taken to the
house of RW 3 and presented with a shawl -as per the custom
of the Nagas and that as he had gone there urgently and had
not taken anything to meke a gift by way of return as per
the custom he promsed to send sone gifts later and he
thereafter ordered under Ex. dated 2-9-1982 for the making
of five red waist coats through Krishna Kumar, R W 4 and
got them fromhim on 10-9-1982 and sent themin the sane
nonth through P.W 14 being distributed to the Gaon Burahs
of Lirise village. He has stated that he filed the
nom nati on paper on 13-10-1982 and that P.W 14 who was Area
Counci| Menber joined the Congress (T) party in the mdst of
the election and supported the Congress (l) candidate.
Krishna Kumar, R'W 4, the proprietor of a tailoring firm at
Kohi ma has corroborated the evidence of R W | about placing
of the order Ex. on 2-9-1982 and taking delivery of the
wai st coats on 10-9-1982. He has stated that Ex. witten by
the appellant is signed by himand that as the appell ant was
a known person he delivered the waist coats though Ex. was
not surrendered to him on 10-9-1982. The Head Gaon Burah
R W 3 has corroborated the evidence of RW | that he net
the appellant at Longkhim in August 1982 and requested him
to visit Lirise village and that he accordingly cane to
Lirise village and was received in the Mong Mong nont h-and
presented with a cloth, and that the appellant regretted
that he had not brought anything to be presented by way of
return and promsed to send-waist coats later. He has
further stated that P.W 14 subsequently told himthat the
wai st coats had arrived and he thereupon asked him to
distribute them and give one of themto himalso and they
were given to him and other Gaon Burahs. Yanstasi, RW 5
has corroborated the evidence of R W 3 about the
appellant’s visit, saying that two nonths before the
el ection held in Novermber 1982 he had gone to Lirise to neet
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the appellant, and that the appellant was received by the
villagers and taken to the Head Gaon Burah’'s house and
presented with a sangtam cloth and that the appellant
regretted that he had not brought any present to be given by
hi m and assured that he would send wai st coats later. RW 5
was Head Gaon Burah and he becane Specia
347

D.B. at Seotsing from 15-9-1983. He has denied that he
had worked for the appellant in the elections held in 1977
and 1982, in both of which he had been declared duly
elected. RW 3 has not been cross exam ned seriously about
the month of the appellants visit to Lirise village, nanely,
Mong Mong nont h, which according to the evidence of RW5 is
Septenber in-which the Mong Mng festival is cel ebrated by
the Nagas. Ex.C was not filed in the court at the earliest
stage. RW | has stated in his evidence that his wi fe cane
across it after he had filed ~his witten statenent in the
el ection petition and gave it to himfor being Produced
during'the trial. May be, noreliance could be placed on Ex
to find out-when the waist coats were ordered to be made and
about when they were actually delivered by RW4 to the
appellant. P.W14 has not been cross-exam ned regarding the
month in which he left the NNDP and joined Congress (1)
party, which according to his evidence, was in August 1982.
Simlarly RW | has not been cross-exanined about when
P.W14 left the NNDP and joined the Congress (l) party,
whi ch according to his evidence, was in the mdst of the
election in which he filed the nomination paper on 13 10
1982. It is not inprobable that the appellant had sent the
wai st coats through P. W14 who was a prom nent nenber of the
NNDP and the Area Council nermber at that tine for being
distributed to the Gaon Burahs by way of return of the
present of the shawl nade to himduring his earlier visit as
per the custom anongst Nagas to ~exchange gifts during the
visit of inportant persons like ML.As. and others. The
appel l ant was the Deputy Speaker of ‘the Nagal and Legi sl ative
Assenbly at that tinme. The said custom anpongst the Nagas is
spoken to even by respondent P.W1 who has stated in his
evi dence that normally villagers also would present gifts to
visiting ML.As. and the visiting ML.As. also would . nake
presents to the villagers as per the custom of the Nagas. W
find no satisfactory reason for rejecting the evidence of
RW. 1 tob5 As a matter of fact, even the | earned counse
for the respondent in this appeal before the trial court
does not appear to have seriously chal I'enged t he
acceptability of the evidence of these wtnesses in the
course O his argunents before the |earned Judge. The
| ear ned Judge has stated in his judgment in regard to this
matter thus: "It has been contended that even if it s
assuned that the respondent (appellant in this appeal) had
taken delivery of five red waist coats on 10-9°-1982 as
reflected in Ex. C, this would not rule out the distribution
in October 1982. It is further submtted by the |earned
counsel for the petitioner (respondent in this appeal) that
even if
348
distribution of sone waist coats had taken place in
Septenber 1982 as deposed by RW. 4 and 5, the sane is not
enough to discard the allegation of distribution of other
wai st coats in Cctober 1982. This submi ssion is apparently
ri ght i nasmuch as because sonme persons had been given in
Sept enber 1982 in pursuance of assurance nade in August 1982
it would not by itself rule out the giving of such gifts in
Cctober, nore so when the price of one wai st coat seens to
be around Rs. 100"
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The sum of Rs. 100 per piece nentioned by RW1 in his
evidence is the price of each of the blankets which he had
distributed to sone persons in the village in 1981 and not
of each of the waist coats given in 1982. It is not the case
of any of the parties that wai st coats were presented by or
at the instance of the appellant once in Septenmber 1982 and
again to the sanme Gaons Burah in October 1982. Nor is it
probabl e that only waist coat would have been presented on
both the occasions to the same individuals Even if the
evidence of R W. 1 to 5 is considered to be unsatisfactory
to prove that the red waist coats were presented only in
Septenmber 1982 and not in October 1982, that does not nean
that the respondent’s case that the red waist coats were
given to P.W. 11, 12 and 13 on 27.10.1982 to induce themto
cast t heir votes in favour of the appellant stands proved.
The respondent has to prove his case which is disputed by
the appellant i ndependent|y - of the fact whether the
appel | ant “has proved his defence or not.

Now we proceed to consider the evidence of P.W. 11 to
15. Lisechem P.W11l, a Gaon Burah of Lirise village
nentioned the date of the appellant’'s visit first as
27.9.1982 and then corrected it as 27.10.1982 and again
stated that he does not remenber the mnmonth or dale of
receipt of the waist coat by himfromthe appellant and he
has added that it was after the date of the election. He has
stated that the appellant cane to his house on 27.10.1982
and gave hima red wai st coat and asked himto cast his vote
in his favour and not to inform others about the
presentation of the waist coat and that soon after the
appel lant left his house, P.W. 14 and 15 canme to his house
and asked him about what had been given to him by the
appel l ant and he thereupon showed that waist coat to them
and told themthat it was given to him

Li throngse’ P.W12, another~ Gaon Burah of Lirise
vill age has
349
stated that the appellant came to his house at 4.00 p.m On
27.10.1982 and presented a red waist coat to hi mand asked
himto cast his vote in his favour and that soon after the
appel l ant left his house, P.W 14 and 15 cane there and
asked him as to what was given to himand he thereupon told
them that the appellant gave hima waist coat and they asked
himto remenber it and not to deny it later. He is unable to
deny that appellant visited the village in August  or
Septenber 1982 or to say whether it was in 1981 when
admittedly he received a blanket from the appellant on a
prior occasion when the appellant was the Deputy Speaker of
the Legislative Assenbly. It is seen fromhis evidence that
P.W 15 belongs to the Congress (l) party and that P.W 14
was previously in the NNDP and had subsequently joined the
Congress (1) party.

Muri Mong, P.W 13 of Lirise village has stated in his
evi dence that the appellant canme to his village after 4.00
p.m On 27.10. 1982 and presented a red waist coat to him
and asked himto cast his vote in his favour and that a
mnute after the appellant Ileft his house, P.W. 14 and 15
cane there and asked himif a waist coat was presented to
himby the appellant. He has denied that P.W 14 gave the
wai st coat to him in the first party of Septenber 1982 and
that the appellant did not visit his village or present the
wai st coat on 27.10.1982. He has stated that he is an old
man and that he does not renmenber nonths and dates.

Tsarise, PPW 14 who was adnmittedly in the NNDP and a
supporter of that party previously clainms to have joined the
Congress (1) party in August 1982. He has stated in his
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evidence that the appellant cane to Lirise village on
27.10.1982 and visited the houses of P.W11, Lithsabha and
P.W. 12 and 13 in that order at about 4.00 p m and that he
and P.W15 went to those houses within a few ninutes after
the appellant’s departure from there and those persons
individually told themthat the appellant gave them a wai st
coat and asked them to cast their votes in his favour. He
has adnmitted that when he visited the house of P.W. 11 to 13
and Lithsaba he asked themto remenber the date and the tine
and not to deny it later. He has denied that the appellant
sent the red waist coats through himin the early part of
Septenmber 1982 for distribution ampngst Gaon Burahs of
Lirise village.

Tsal ongse, P.W 15 does not renenber the date of the
appellant’s visit to Lirise village. He has, stated in his
evi dence that the
350
appel l ant .came to the village in the election period and
asked the people to cast their wvotes in his favour. He
clains to have gone to ‘the house of P.W 14 and to have
seen from there the appellant visiting the houses of P.W
11. Lithsaba and P.W. 12 and 13 one after, the other. He
has stated that he and P.W 14 went to those houses soon
after the appellant left” the places and they individually
told them that the appellant gave red wai st coats and asked
themto cast their wvotes in his favour. He has denied that
the appellant neither visited Lirise village nor presented
wai st coat on 27.10.1982.

It is significant to notethat though in the election
petition it is clearly allegedthat the appellant gave red
wai st coats to P.Ws. 11 to 13 and Lithsabha at 4.00 p.m On
27.10.1982 for inducing them to cast their-votes . in his
favour in the presence of P.W. 14 and 15 and they w t nessed
the offer and reported the matter subsequently 'to the
respondent P.W. 14 and 15 do not claimin their evidence
personal know edge about the offer presentation of the wai st
coats by the appellant to these four persons and about the
i nducenent of the appellant to cast their votes in his
favour. Admittedly, P. A. 14 had asked P.W. 11, 12 'and 13
to renenber the date and tine of the appellant’s visit to
their houses where he clains to have gone al ongwith P.W 15
soon after the departure of the appellant fromeach of those
places. It is clear that these three witnesses. P.W. 1 | to
13 have nentioned the date and nonth of the appellant’s
visit only on the basis of what P.W 14 told them to
remenber. P W 14, who was a staunch worker of the NNDP and
had swi tched over to the Congress (l) party to which P.W 15
bel ongs, some tine before

the election. and P.W 15 are the interested w tnesses.
P.W 15 has stated in his evidence that the appellant
appeal ed to the people of the village to cast their -votes in
his favour and that he went to the houses of P.W. | | to 13
in Lirise village only thereafter. If that is so, it is not
likely that the appellant, then the Deputy Speaker would
have carried the gunny or hessian bag containing the wai st
coats hinself w thout being acconpanied even by a single
wor ker or synpathi ser of the NNDP when he is stated to have
visited those four houses for presenting the waist coats and
i nducing the recipients to cast their votes in his favour
The evidence of P.W. 11 to 13 that P.W. 14 and 15 cane to
their houses wthin mnutes after the appellant left the
pl ace and asked them about what had been given to them by
the appellant and that when they told themthat red wai st
coats have been given to themw th a request to

351
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favour himwith their votes, they asked themto renenber the
date and tine and not to deny the matter later-P.W 14 has
stated so in his evidence-is artificial and unreliable. W
are, therefore, not inpressed wth the evidence of P.W. 11
to 15 about the date of the appellant’s visit to Lirise
village and the presentation of the red waist coats to P.Vé.
11 to 13 and others. On the evidence of RW. 1 to 5, which
we accept, we find that the appellant got the waist coats
distributed through P.W. 14 who was then a staunch worker
of the NNDP in Septenber 1982 1long before the election
process had started as per the custom of Nagas to make gifts
in return for the gifts received by dignitaries. The
evidence let in by the respondent to prove this item of
al l eged corrupt practice on the part of the appellant is
whol Iy insufficient and unacceptable to prove the charge
satisfactorily. W are, therefore, wunable to wuphold the
j udgrment of the |earned Judge, setting aside the appellant’s
el ection on the ground of the alleged corrupt practice. W
accordingly allow the appeal wth costs in both the courts
and set aside the judgnent of the |earned Judge.

S R Appeal al | owed.
352




