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ACT:

Fundament al Rul es-Rules 56(3) read with Rule 1802 (a) of the
Rai | way Est abl i shmentt Code, Volunme [1, 1987 Edition-
Conpul sory retirenent’ order-Wether to be a speaking order
Cvil Services-lIndian Railway Stores Servi ce- Conpul sory
retirenment-\Wether to be a speaking order

Rai | way Establishnent Code : Volunme II, 1987 Edition-Rule

1802 (a), read with Rule 56 (J) F.R -Compul sory retirenent
order-Whet her to be a speaki ng order

HEADNOTE

On 12.6.1958, the respondent joined Indian Railway Stores
Service as Class | officer. He'was pronoted as /District
Controller of Stores in 1974, as Additional Controller of
Stores in 1980 and as Controller of Stores in 1982.
Respondent was served a nmjor penalty charge-sheet dated
5.12.1989 on the charge of finalisation of a tender case of
1983 and anot her maj or penalty charge-sheet dated 23.4.1990
on the charge of construction of a residential house ~during
1981-87 at high cost.

By order dated 24.4.1990, which was served on the respondent
on 28.1.1991 the was conpul sory retired. The delay in the
service of the order was due to the court  proceedings
initiated against him

Respondent chal |l enged the order dated 24.4.1990 before the
Central Administrative Tribunal.

The Union of India submtted before the Tribunal “that the
right to retire a Governnent servant prematurely was an
absol ute one and the only requirenent was that there ' should
be the formation of an opinion; that in the present case,
the opinion was forned in public interest and the

854

requi rement of the Rule was strictly conplied wth.

The tribunal allowed the application against which the Union
of India filed the present appeal by special |eave.

Al owi ng the Appeal, this Court,

HELD : 1.01. An order of a compulsory retirenment is not an
order of punishnent. It is actually a prerogative of the
Governnment but it should be based on material and has to be
passed on the subjective satisfaction of the Governnent.
Very often, on enquiry by the Court the Government may




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

di sclose the material but it is very nuch different fromthe
saying that the order should be a speaking order. No order
of compul sory retirenent is required to be a speaking order

[ 861A- B]

1. 02. The Tribunal completely erred in assuming, in the
ci rcunst ances of the case, that there ought to have been
a speaking order for conpul sory retirement. [860H]

1. 03. From the very order of the Tribunal it is «clear

that the Governnent had, before it, the report of the Review
Conmittee vyet it thought it fit of conpulsory retiring the
respondent. The order cannot be called either mala fide or
arbitrary in law [861C

Bai kuntha Nath Das and another v. Chief District Medica
O ficer, Baripada and another, [1992] 2 SCC 299; R L. Butai
v. Union of India, [1970] 2 SCC 876 and Union of India V.
J.M Sinha, [1970]1 2 SCC 458, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI.ON : Civil ~Appeal No. 572 of 1993.
From the Judgnment and Order dated "29.5.92 of the Centra
Admi ni strative Tribunal, Calcutta Bench, in O A No. 455 of
1991.
V. R Reddy, Additional Solicitor General, Ms. B. Sunita
Rao and V.K. Verma for the Appellants.
G S. Chatterjee for the Respondent.
The Judgnent of the Court was delivered by
855
YOGESHWAR DAYAL, J. Heard. Special |eave granted. Wth the
consent of |earned counsel for the parties the appeal itself
i s being disposed of.
The brief facts leading to this appeal are as bel ow
The respondent joined Indian Railway Stores Service as C ass
| Officer on 12th June, 1953. He was pronoted to the senior
scal e as District Controller of Stores in 1974, as
Addi tional Controller of Stores.in 1980 and as Controller of
Stores in 1982.
At the relevant tine the respondent was posted as Controller
of Stores, Metro Railway, Calcutta. A mgjor penalty charge-
sheet dated 5th Decenber, 1989 was served on the respondent
on the <charge of finalisation of a tender —case of 1983.
Anot her mmjor penalty charge-sheet was served on t he
respondent on 23rd April, 1990 on the charge of construction
of a residential house at Salt Lake, Calcutta during 1981-87
at high cost.
The respondent was issued the inpugned order dated 24th
April, 1990 by the Joint Secretary (E), Railway Board, on
behalf of the President, by which the respondent’' was
conpul sory retired. The said order could be served on the
respondent only on 28th January, 1991 in view of  certain
court proceedings initiated by him Feeling aggrieved by
the aforesaid order of compul sory retirenent of the Railway
Board the respondent preferred an application under Section
19 of the Administrative Tribunal Act, 1985 before the
Central Admnistrative Tribunal, Calcutta. In the said
application the respondent inter alia prayed for t he
following reliefs:-
"(a) an order directing the respondents to
wi t hdraw, revoke and cancel the inmpugned order
dated 24.4.90/29.1.91 issued by the respondent
No.2 and further directing the respondents to
act in accordance with | aw.
(1)) an order conmmandi ng the respondents to
forthwith send unto this Hon bl e Tribunal the
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entire records of the case relating to the
passing of the order retiring the applicant
fromservice under rule 1802 (a) including the
i mpugned order dated 24.4.90/29.1.91 for their
exam nation and for quashing the sane upon
such
856
exam nation for doing conscienable justice to
the applicant.
(c) an order directing the respondents the
continuance or retention of the applicant in
service till he attains the age of
superannuation on 31st July, 1993 with al
consequenti al  benefits."
The appel | ants opposed the said application. It was stated
on behalf of the appellants before the Tribunal that in
menor andum dat ed 20th June, 1989 addressed to the respondent
it was nentioned that the respondent had di sposed of the
tender = expeditiously, the lowest offer which was filed,
could have been availed off within the wvalidity period
offered by the firmand the railway would not have been
forced to accept a higher rate and it also indicated | ack of
proper managenent of the  purchase functions wunder the
respondent . The aforesaid lapses on the part of the
respondent were brought to the notice of the respondent so
that he may be careful in future. Attention of the Tribuna
was al so drawn by the departnment towards a statenment show ng
details of present and past vigilance cases ‘involving the
respondent . As regards the present case, there was a |ist
of Si X, three of  which were stated to be under
i nvestigation. These were regarding all eged favours shown
to a firmand possession of disproportionate assets to the
tune of over Rs. two lakhs. |In theforth case, ‘the CVS
(Central Vigilance Conmi ssion) advised initiation of a major
penalty proceedings on 24th Novenber, 1988. In the fifth
case, CVS advised issue of recorded warning on 16t h
Novenber, 1988. |In the sixth case, CVS on reconsideration
advised closure on 28th February, 1989. It was ‘subnitted
before the Tribunal on behal f of the appellants herein that
F.R 56(J) and the correspondi ng Railway Rule 1802  (a) of

the Railway Establishnment Code, Volune 11, 1987 Edition
under which the respondent was prematurely retired, are
i denti cal . The right to retire a governnent servant

prematurely is an absolute one and only requirenent is that
there should be the formation of an opinion. And in the
present case, the opinion has been formed in public-interest
and the requirenment of the rule had been strictly conplied
with.
The Central Admi nistrative Tribunal by the inmpugned judgnment
dated 29th May, 1992 allowed the application of t he
respondent hol di ng t hat

"the circunstances under which the inpugned

order was

857

passed have been brought out at paras 33, 34
and 35 of this judgnent. It is abundantly

clear froma perusal of these paragraphs that
the high level review conmittee headed by the
Chai r man, Rai | way Boar d, unani nously
recormended the retention of the applicant,
firstly because his performance record had
been quite good and secondly, because there
was no proven vigilance case |eading to
puni shment so far and the conmittee was of the
opi nion that the outcone of the nore serious
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cases now pending against him should be
awai ted. This decision showed out application
of mnd by review Conmittee, which obviously
felt that the disciplinary proceedings started
agai nst the applicant fromthe vigilance angle
should first be concluded before any action
was taken. The conpetent authority did not
agree wth the reconmmendation of the review
Committee for the retention of the applicant.
He was certainly entitled to do so but in
arriving at any contrary decision, he should
have recorded a speaking order indicating the
reasons of his own opi ni on. In the
departnental file contains only a single
sentence recorded by the conmpetent authority
Vi z. "he should be renoved from service
forthwith’, we have no hesitation in holding
that the decision of the conpetent authority
was arbitrary and that it cannot be
sust ai ned.’
I't is against the judgnment that the present
appeal has beenfil ed.
W may nmention that one of the departnmental inquiries
initiated vide Order No. E(0)1-89/PU 2/17 dated 11/12.10.90
has been concluded by the Conm ssioner for Departnenta
Inquiries vide his report dated 16th Cctober, 1992. 1In this
case the charge @ against the respondent was that ’'while
functioning as Controller of Stores in Chittaranjan
Loconotive Works, Calcutta during the year 1983 committed
gross msconduct by his follow ng actions which led to him
showi ng favouritismto Ms. Bharat Traders, Calcutta in the
award of contracts for the procurenent of Yellow Dextrine on
tender No. D2/ SF/ 102/ GB-10/4063: -
(i) He passed orders for acceptance of a late offer of Ms.
Bharat Traders, treating it as a single tender 'wthout
obt ai ni ng prior approval of the General Manager
857

858

(ii) Later he passed orders for awarding of contract to Ms.
Bhar at Tr aders wi t hout f or mal Tender Committee’s
recomendat i ons;

(i) He waived off the Security Deposit paynment by Ms.

Bharat Traders wi thout obtaining finance's concurrence and
for which the firm never requested;
(iv) He misused purchase powers by exercising option clause,
resulting in purchase of much higher quantity than what had
been i ndent ed.
By this aforesaid m sconduct, Shri Dulal Dutt! failed to
mai ntain absolute integrity and devotion to duty and thereby
contravened Rule 3(1)(i) and (ii) of the Railways Services
(Conduct) Rules, 1966".
The Conmi ssioner for Departnental |Inquiries while assessing
the evidence in respect of the allegations against the
respondent split wup the charge into four ingredients  as
stated in paragraph 6.3 of the report. On ingredient No.l1
the Conmi ssioner for Departnental Inquiries held
"Keeping in viewthe totality of evidence it
is seen that the factual element in the
i ngredi ent No.1 of the <charge has been
corroborated. But in the instant case in the
context of extrenely critical situation and
pur chase of emergency nature, t he CO s
argunents and course of action have mtigated
the alleged gravity of the charge. As the
entire course of action specifically t he
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adoption of second round of negotiation to
neutralise the Finance objection vide EX.S.6
was within the know edge of AAO (S) vide
Ex.S.7, no mala fides have been considered
establ i shed against the CO It is true that in
a normal situation acceptance of revised offer
after the rates are already known and the
Tender Conmittee has placed their fina

reconmendat i on is not in or der. The
prosecution argument on that score is quite
accept abl e. The prosecution further argued

that the style of noting by the COon Ex.S. 4
indicated that the COinitially approved the
TC proceedi ngs. However, when subsequently
Ex.S.5 was received the whol e process of split
orders started. - Moreover, instead of ordering
second round of negotiations the CO coul d have
taken up wth the GV personally for his
approval for the single tender to
859
avoi d delay and tide over the energency wthin
the shortest spell of tine.
6.9. The issue is the course of action to be
taken  in view of the revised late offer and
also/'thecriticality of the stock position of
the Yellow Dextrine. There may be a nunber of
ways to tackle the problem The CO has opted
for a course of action an anal ysed earlier and
evident ‘on record. ~ Since the entire issue was
within the knowl edge of AAO (S) and the CO has
nmade a detailed noting vide ExD.3and S.7, no
mala fide notive was established as ' already
observed earlier.’
On, ingredient No. 2 it was foundas a fact that there was
no formal Tender Committee recomrendati ons.
On ingredient No. 3 it was found that no specific mala fides
wer e establ i shed.
On ingredient No. 4 the Commssioner for Departnenta
Inquiries found that the factual elenents of sonme procedura
short com ngs have been corroborated by the docunents:
In the end the finding given was that certain procedura
shortcom ngs were corroborated in the relevant docunents; no
mal a fides against the COor loss to the Railways have been
proved.
The | aw on the subject of compul sory retirenent as recently
laid down by this Court in the case of Baikuntha Nath Das
and another v. Chief District Medical Oficer, Banpada and
another, [1992] 2 SCC 299 was noticed by the Tribunal but
erroneously distinguished it. |In the case of Baikuntha Nath
aforesaid this Court has exhaustively dealt with the entire
case |l aw on the subject and observed : -
"An order of compulsory retirenment has to be
passed by the governnent on formng t he
opinion that it is in the public interest to
retire a governnent servant comnpul sorily. The
order is passed on the subjective satisfaction
of the governnent. The governnment (or the
Review Conmittee, as the case nay be) shal
have to consider the entire record of service
before taking a decision in the matter of

cour se

860

attaching nore inportance to record of and
performance during the later years. The

record to be so considered would naturally
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i ncl ude the entries in the confidentia
records/character rolls, both favourable and
adverse. There may be any nunber of remarks,
observati ons and comments, which do not
constitute adverse remarks, but are yet
rel evant for the purpose of F.R 56(j) or a
rule corresponding to it.’

The court al so observed

"An order of conpulsory retirement is not a

puni shrent . It inplies no stigma nor any
suggestion of msbehaviour. Principles of
natural justice have no place in the context
of an order of conpul sory retirenent. Si nce

the nature of the function is not quasi-
judicial in nature and because the action has
to be taken on the subjective satisfaction of
the government, there is no roomfor inporting
the and alterampartemrule of the natura
justice in such a case.

It was further observed by this Court that
“However, this does not nmean that judicia
scrutiny s excluded altogether. VWiile the
H gh Court —or the Supreme Court would not
exam ne the matter as an appellate court, they
may ‘interfere if they are satisfied that the
order /is passed (a) nmala fide or (b) that it
is based on no evidence or (¢) that it is
arbitrary in the sensethat no  reasonable
person woul d formthe requisite opinion on the
given material; in-short, if it is found to be
a perverse order. The renedy provided by
Article 226 is no | ess an i nportant safeguard.
Even with its well known -constraints, the
renmedy is an effective check agai nst mal afide
perverse or arbitrary action”

It will be noticed that the Tribunal conpletely erred in
assumng in the circunstances of the case, that there ought
to have been a sone order for conpul sory retirenent. Thi s

Court has been repeatedly enphassing right fromthe case of
R-L Butail v. Union of India, [1970] 2 SCL 876 and Uni on of
India v. J.N. Sinha [1970] 2 SCC 458 that an order of

861

conpul sory retirenent is not an order of punishnment. 1t is
actually a prerogative of the Governnent but it should  be
based on material and has to be passed on the  subjective
satisfaction of the Governnent. Very often, on enquiry by
the Court the Government may disclose the material but it is
very much different fromthe saying that the order should be
a speaking order. No order of conpulsory retirement 1is
required to be a speaking order. Fromthe very order of the
Tribunal it is clear that the Government had, before it, the
report of the Review Cormmittee yet it thought it fit of
conpul sory retiring the respondent. The order cannot be
called either mala fide or arbitrary in |aw.

We are thus constrained to allow this appeal with costs —and
set aside the inpugned order of the Tribunal dated 29th My,
1992 and disnmiss the application of the respondent filed
bef ore the Tribunal against the inpugned order of conpul sory
retirement of the respondent.

V.P.R Appeal al | owed.
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