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Leave granted.

Appel lants call in question legality of the judgnent

rendered by a Division Bench of the Madras Hi gh Court

uphol di ng the conviction of the appellants for the offence

puni shabl e under Sections 148 and 302 of the |ndian Pena

Code, 1860 (in short the "IPC ), while setting aside conviction of
four co-accused persons who had been convicted by the tria

Court.

Prosecution version in a nutshell is as foll ows:

There was a difference between the six accused persons

who belong to Hi ndu People Party on one hand and Suresh
(hereinafter referred to as the 'deceased’) and witness
Anant han (PW1) who belong to H ndu Miunnani Party. On
account of this difference on 14.8.2001 Ananthan (PW1) and
sone others had beaten up Senthil Kumar (A-3) and on
25. 8. 2001 said Ananthan (PW1) and the deceased had
restrai ned accused persons 1 to 5 from participating in the
ritual conpetition of clinmbing a tree on Vinayargar Chaturti
Function. On 30.8.2001, around 4.45 p.m with an intention
of killing Ananthan (PW1) and the deceased, all the six
accused persons unlawfully assenbled at a particular place
arnmed with dangerous weapons and assaulted the deceased.
Accused Nos.1 and 2 i.e. present appellants called out

Anant han and chased hi m but he managed to escape. But

that did not deter the appellants who attacked the deceased at
around 5.00 p.m in a garden and he lost his |life because of
the assaults.

The investigation was taken up by the Police officers and
on conpl etion of investigation charge sheet was placed. The
accused persons pl eaded i nnocence and fal se inplication and
clained to be tried

In support of the prosecution version several w tnesses
were exam ned. The evidence of PW 1, 2 and 13 was cl ai ned
to be of vital inportance as they were described as eye
W tnesses. The trial Court found that PWw 1 and 2 resiled
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fromthe statements nmade by themduring investigation

Rel ying on the evidence of PW13 the conviction was recorded.
A-1 to A-4 were convicted for of fences puni shabl e under
Sections 148 and 302 IPC and A-5 to A-6 were convicted for

of f ences puni shabl e under Sections 147 and 302 | PC read

with Section 149 IPC. All the six accused persons who were
convicted preferred an appeal before the Hi gh Court which by
the i npugned judgnment directed acquittal of four of the
accused persons while confirnming the conviction of Al and A2.
It was held that though the evidence of PW13 was held to be
not reliable so far as the sanme related to A-3 to A-6, the sane
was sufficient to fashion guilt on the accused appellants. It
was held that his evidence was credible and cogent so far as
these two accused persons are concerned.

In support of the appeal, |earned counsel for the
appel l ants submitted that when the evidence of PW13 was
hel d to be unworthy of credence for the co-accused the same
shoul d not have been utilized for holding the appellants guilty.
Wth reference to the evidence of PW 1 and 2 who were stated
to be the eye witnesses and who resiled fromtheir statenments
during investigation, it was submitted that because of
admtted differences and disputes the appellants have been
falsely inmplicated

Learned counsel for the respondent-State supported the
i mpugned j udgnent .
As noted above, stress was |laid by the accused-
appel l ants on the non-acceptance of evi dence tendered by PW
13 to contend about desirability to throw out the entire
prosecution case. In essence the prayer is to apply the
principle of "falsus in uno falsus in omnibus” (false in one
thing, false in everything). This plea is clearly untenable. Even
if major portion of evidence is found to be deficient, in case
residue is sufficient to prove guilt of an accused,
not wi t hst andi ng acquittal of number of other co-accused
persons, his conviction can be nmaintained. It is the duty of
Court to separate the grain fromthe chaff. Were the chaff
can be separated fromthe grain, it would be open to the Court
to convict an accused notw t hstandi ng the fact that evidence
has been found to be deficient to prove guilt of other accused
persons. Falsity of particular material witness or materia
particular would not ruin it fromthe beginning to end. The
maxi m "fal sus in uno fal sus in omibus" has no application in
India and the w tnesses cannot be branded as liars. The
maxi m "fal sus in uno fal sus in omibus" has not received
general acceptance nor has this maxi m come to occupy the
status of a rule of law It is nmerely a rule of caution. Al that it
amounts to, is that in such cases testinony may be
di sregarded, and not that it nust be discarded. The doctrine
nerely involves the question of weight of evidence which a
Court may apply in a given set of circunstances, but it is not
what may be called 'a mandatory rul e of evidence' . (See N sar
Ali v. The State of Uttar Pradesh (AIR 1957 SC 366). Merely
because sone of the accused persons have been acquitted,
t hough evi dence against all of them so far as direct testinony
went, was the sane does not |ead as a necessary corollary
that those who have been convicted nust also be acquitted. It
is always open to a Court to differentiate accused who had
been acquitted fromthose who were convicted. (See
GQurcharan Singh and Anr. v. State of Punjab ( AIR 1956 SC
460). The doctrine is a dangerous one specially in India for if a
whol e body of the testinmony was to be rejected, because a
wi tness was evidently speaking an untruth in sone aspect, it
is to be feared that adm nistration of criminal justice would
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cone to a dead-stop. Wtnesses just cannot help in giving
enbroidery to a story, however true in the main. Therefore, it
has to be appraised in each case as to what extent the
evidence is worthy of acceptance, and nerely because in some
respects the Court considers the same to be insufficient for
placing reliance on the testinmny of a witness, it does not
necessarily follow as a matter of law that it nust be

di sregarded in all respects as well. The evidence has to be
sifted with care. The aforesaid dictumis not a sound rule for
the reason that one hardly cones across a w tness whose

evi dence does not contain a grain of untruth or at any rate
exaggeration, enbroideries or enbellishnment. (See Sohrab s/o
Beli Nayata and Anr. v. The State of Madhya Pradesh 1972 3
SCC 751) and Ugar Ahir and Ors. v. The State of Bihar (AR
1965 SC 277). An attenpt has to be nmade to, as noted above,
interms of felicitous netaphor, separate the grain fromthe
chaff, truth from fal sehood. Wiere it is not feasible to separate
truth from fal sehood, because grain and chaff are inextricably
m xed up, ‘and-in the process of separation an absol utely new
case has to be reconstructed by divorcing essential details
presented by the prosecution conpletely fromthe context and
the background agai nst whi ch they are nmade, the only
avai |l abl e course to be made is to discard the evidence in toto.
(See zZwinglee Ariel 'v. State of Madhya Pradesh (AR 1954 SC
15) and Bal aka Singh and Ors. v. The State of Punjab. (AR
1975 SC 1962). As observed by this Court in State of

Raj asthan v. Snt. Kal ki and Anr. (AIR1981 SC 1390), nornm

di screpancies in evidence are those which are due to norna
errors of observation, normal errors of menory due to | apse of
time, due to nental disposition such as shock and horror at
the time of occurrence and those are al ways there, however
honest and truthful a witness may be. Material di screpancies
are those which are not normal, and not expected of a nornma
person. Courts have to | abel the category to which a

di screpancy may be categorized. Wil e normal discrepancies

do not corrode the credibility of aparty’s case, materia

di screpanci es do so. These aspects were highlighted /in
Krishna Mochi and Ors. v. State of Bihar etc. (JT 2002 (4) SC
186) .

Applying the principles set out above, it is clear that even
when the testinmony of a witness is discarded in part vis-‘-vis
sone ot her co-accused persons, that cannot per se be the
reason to discard his evidence in toto. As rightly observed by
the trial Court and the High Court, the evidence of PW13 has
not been shakened in any manner though he was cross
exam ned at |l ength. Additionally, the trial Court and the High
Court have found that the evidence of the doctor (PW4) clearly
shows exi stence of injuries in the nmanner described by PW13
by weapons all egedly held by the appellants. In that view of
the matter, the judgrment of the Hi gh Court does not suffer
fromany infirmty. The appeal fails and is disnissed.




