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ACT:

Guj arat Panchayats ‘Act, 1961 (Guj. Act No. 6 of 1962), s.
9(1) and (2)-inquiry, if del egat ed- Applicability to
nmuni ci pal district-section 9 if suffers from excessive
del egati on.

HEADNOTE:

The respondent - St at e aut hori sed its Devel opnent
Conmi ssi oner to exerci se powers exercisable by t he
CGovernment under s. 9(1) of the Qujarat Panchayats Act 1961
After making the prescribed ihquiry under s. 9(1) of the Act
the Devel opment Conmi ssioner issued a notiftation under s.
9(1) of the Act decal the whole area of the existing limts
of the appellant cipality to be a nagar. The appellants
field a wit petition for- quashing the notification and
decl ari ng S. 9 of the Act as ultra  vires and
unconstitutional, which the H gh Court dismssed. ~In appea
to this Court, the appellants contended that (i) the power
to nmmke enquiry under s. 9(1) was not delegated to the
Devel opnent Conmmission; (ii) s. 9 of the Act did not apply
to a nmunicipal district as it was not a |local area or~ such
other adnministrative wunit or part thereof; (iii) t he
notification was issued "in mala fide exercise of power as
it was inbued after the nmunicipality i ndi cated its
unwi | i ngness to accept the of the Government to include
within its limts certain vadi areas; and (iv) s. 9 of the
Act was ultra vires by reasons of excessive delegation of
| egis native power in favour of the State Government.

HELD: (per Full Court) (i) The power to make the

decl arati on necessarily carries with it the power to  nake
the inquiry prelimnary to the declaration. There can be no
decl arati on wi t hout an inquiry. The Devel opnent
Conmi ssioner was sufficiently authorised to issue t he
decl aration after making the prescribed inquiry.- [635 G H|
(ii)Section 307 of the Act shows that a local area co-
extensive "with or included within the limts of a nunicipa
district or a nunicipal borough ma be declared to be a gram
or nagar under s. 9 and on such a declaration t he
Municipality functioning within the local area or part
t hereof ceases to exist. On a conbined reading of ss. 9 and
307, it would appear that a municipal borough is an
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admnistrative unit within the of s. 9(1) and a local area
co-extensive with or included in a municipal borough may be
declared to be a gram or nagar. [636 B-(

(iii) Therewas no mala fide in the issuance of the
notification. Under s. 4(1)(b) of t he CGuj ar at
Muni ci palities Act, 1963, the State Govern has the power to
alter the funits of the nunicipal borough after consulting
the nunicipality. The State Government had duty consulted
the municipality. |f the Governnent wanted to exercise its
powers wunder the aforesaid s.- 4(1)(b), it could do so
wi t hout the consent of the nmunicipality. For the purpose of
i mposi ng its opinion, it was not necessary for the
government to take recourse to the device of a declaration
under s. 9(1) of the CGujarat Pandora Act, 1961. Nor was
the surroundi ng vadi area included in the nagar declared by
the notification under s. 9(1). [636 F, G

6 32

(iv)(Per Wanchoo and Bachawat, JJ.) Section 9(1) does not
suffer fromthe vice of excessive delegation. An essentia
| egi sl ative  function consists in the determnation of a
| egislative policy and its fornmulation as a binding rule of
conduct . Having laid down the Ilegislative policy, the
| egislature may confer discretion on an admnistrative
agency as to the execution of the policy and leave it to the
agency to work out 'the details within the frame work of the
policy. [637 B-(C

It is the policy of the Act that ~panchayats should be
established within a seasonable tine in all |ocal areas with
popul ation not exceeding 30,000 and not included in a
notified area or a cantonnent. This policy guides and
controls the discretionary power of the State  Governnent
under S. 9(1). Having regard to the policy of the Act, it
is plain that the discretionary power under S. '9(2) is
vest ed in the State Governnment: for- the pur pose of
reorgani sing the local areas into new units of local self-
CGovernment. [638 C- D

It is not correct to say that even a nunicipal borough wth
a population of over 30,000 is at the mercy of the /State
CGovernment under s. 9(1). Under S. 9(1) read with s. 307,
the governnent has no power to declare a nunicipal ~ borough

with a popul ation exceedi ng 30,000 as a gram or nagar. I't
will be an abuse of the power under s. 9(1) if by declaring
small  fragnents of such municipal borough into separate

grans or nagars, the governnent seeks to achieve indirectly
what it cannot do directly. But S. 9(1) at be held
unconstitutional because of the possibility that it may be
unfaithfully adm ni stered by those who are charged with its
execution. [,638 H 639 B]

In re Delhi Laws Act [1951] S.C.R 747 and Rai Narain - Singh
v. The Chairman, Patna Adm nistration Commttee, [1955] 1
S.CR 290, referred to.

(Per Shelat, J. dissenting) : Section 9 suffers from the
vi ce of excessive del egati on.

Even if a policy is declared by a statute it may be couched
in such vague terns that it may not set down a definite
standard or criterion for the guidance of the del egate. [644
D-E]

In spite of the avowed policy of the Art to set up Panchayat
Raj throughout the State the Governnent, by virtue of the
power to declare being discretionary under S. 9(1), may or
may not declare a local area to be nagar or a gram The
only fetter is that where it desires to nake a declaration
in respect of any particular local area it can do so after
maki ng an inquiry as prescribed. But neither s. 9 nor any
other proviSion in the Act lays dowmn that even if the
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inquiry ends in a particular conclusion the Government nust
nake the declaration.. Wuat the requisite result of such an
inquiry for a declaration should be is also not prescribed
,in the Act and the CGovernment is left to decide its course
of action after such an inquiry. [645 D F]

Sub- secti on 2 confers a discretionary power on the
Government to alter by inclusion or exclusion any area or
areas froma nagar or a grain panchayat and convert one into
the other, the only restriction on such power being the
necessity to consult the district, the taluka, and the nagar
or the gram panchayat as the case may be. The restriction
is consultation but not the consent of the concerned
panchayats. Sub-section 2 does not require even an inquiry
as sub-s. 1 does at the tine of the declara-

633

tion. Nor does it lay down any principle or criterion as to
when and in what circunstances the Government can |aunch
upon such alteration of the ‘local limts. Thus the
Government can nodify at any tine the structure and the
nature " of a panchayat from a nagar to a gram pancbayat and
vice versa by sinply altering its area after a nere
consultation and even if the panchayats concerned are
agai nst such alteration. Under this power the Governnent
can also transfer a portion or portions of a nagar or gram
panchayat after formally going through the process of
consultation and join it-or themw th anot her panchayat even
if the people concened were to be, unwilling to such a
transfer. [645 F-646 B

Rai Nar ai n Singh v. Chairman, Patna  Adm nistration
Conmittee, [1955],1 S:C.R 290, In re Del hi Laws Act [195]1
S.C.R 747, V Maganbhal v. State of Bonbay, [1961] 1 S.C R

341 and Mandard Dawakhands case, [1960] 2 S.C. R -671

referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON Civil ~Appeal No. 1340 of 1966.
Appeal fromthe judgnment and order dated April 5-and 6. 1966
of the Gujarat High Court in Special Cvil Application No.
657 of 1965.

Purshottam  Tri kandas, and Ravinder Narain, for the
appel | ants.

N.S. Bindra, K L. Hathi, S. P. Nayyar and R H
Dhebar, for the respondents.

The Judgnent of WANCHOO and BACHAWAT, JJ. was delivered by
BACHAWAT, J. SHELAT, J. delivered a dissenting Opinion
Bachawat, J. This appeal arises out of a wit (application
chal | engi ng a notification issued on June 14, 1965,
declaring the area of Khainmbalia nmunicipality in Jammagar
district to be a nagar under s. 9(1) of the Cujarat
Panchayats Act, 1961 (Gujarat Act No. VI of 1962). The
Jamagar district was formerly a part of the State of
Saurashtra which nmerged in the State of Bonmbay in 1956.
Before the nerger, the State of Saurashtra adopted the
Bonbay District Municipalities Act 1901 under which the town

of Khanbalia was constituted into a nmunicipality. On the
bi furcation of the State of Bonbay, the district of Jammagar
becamre a part of the State of Cujarat. The Cuj ar at

Panchayats Act 1961 was passed on February 24, 1962. The
popul ati on of Khambalia municipality according to the census
of 1961 was 12,249. By a notification dated Aug 17, 1962,
i ssued wunder s. 9 of the Gujarat Panchayats Act 1961, the
local area within the limts of the Khanbalia rmunicipality
was declared to be a nagar and the municipality ceased to
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exi st. On February 5, 1963, upon the publication of the
Guj ar at Panchayat s (Suspensi on of Provi si ons and
reconversi on of certain |local areas into muni ci pa
districts) Act, 1962 the Khanbaha nunicipality and other
muni ci palities converted into nagar panchayat s by
notifications under s. 9(1) of the Nagar Panchayats Act 1961
stood revived. On February 7, 1963,
634
the GQjarat Panchayat Laws (Amendnent) Ordinance 1963
repealed s. 3 of the Gujarat Panchayats (suspension of
provisions and reconversion of certain local areas into
muni ci pal districts) Act 1962 and all the provisions of the
Guj arat Panchayats Act 1961 becane again operative. In
April 1962, the State CGovernnent converted sonme of the
revived municipalitiesinto nagar or gram Panchayats, but
the Khanbalia nmunicipality.  was not then so converted.
Meanwhi |l e, the State Governnent started proceedings for the
supersession of the Khanbalia municipality under s. 179 of
the Bonbay District. Muni ci-pal Act, 1901 and in this
connection ~there was litigation between the Governnent and
the nunicipality. On December 23, 1964, the Quj ar at
Muni ci palities Act 1963 (Act No. XXXIV of 1964) was passed,
and the Khanbalia nunicipality becane a muni ci pality
constituted wunder this - Act for the Khanbalia nunicipa
bor ough. On June 14, 1965,' the Devel opnent Conmi ssi oner
Gujarat State, issued a notification under s. 9 (1) of the
Gujarat Panchayats Act, 1961, declaring "the whole area of
the existing limts of the Khanbalia nmunicipality in
Jammagar district" to be a nagar with effect fromthe date
of the issue of the notification. This notification was
issued by the Devel opnent Commi ssioner after  naking the
prescribed enquiry under s. 9(1). The effect of the
notification was that the entire | ocal area included wthin
the limts of the municipal borough for which the Khanbalia
muni ci pality was constituted became a nagar. On June 22,
1965, the appellants filed a wit petition in the H gh Court
of Qujarat, praying for an order ‘quashing the notification
dated June 14, 1965 and declaring s. 9 of the Qjarat
Panchayats Act, 1961 as ultra wires. and unconstitutional
and for other reliefs. The H gh Court dismssed this
application. The appellants now appeal to this Court under
a certificate granted by the Hi gh Court.
To appreciate the contentions raised by | earned counsel for
the appellants, it is necessary to read s. 9 of the Qujarat
Panchayats Act, 1961. That section is in these terns:-

"9. (1) After mmking such inquiries as may be

prescribed, the State Governnent may, by

notification in the Oficial Gazette, declare

any |ocal area, conprising a revenuevillage,

or a group of revenue villages or hanlets

form ngpart of a revenue village, or < such

ot her administrative unit or part thereof, -

(a) to be a nagar, if the popul ation of such

| ocal area "exceeds 10,000 but does not exceed

30, 000, and

(b) to be a gram if the population of such

| ocal area does not exceed 10, 000.

(2) After consultation wth. the taluka

panchayat, the district panchayat and the

nagar or gram panchayat

concerned (if already constituted) the State

CGovernment nmay, by like notification, at any

time-

(a)include within, or exclude from any

nagar or gram any local area or otherw se
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alter the limts of any nagar or gram or

(b)decl are that any | ocal area shall cease
to be a nagar or gram
and thereupon the Ilocal area shall be so

i ncluded or excluded, or the limts of the
nagar or gramso altered or, as the case my
be, the local area shall cease to be a nagar
or gram"”
Rule 2 of the Gujarat Panchayats (Declaration
of nagar or gram Inquiry Rules, 1962,
prescribes the inquiry to be made by the State
CGovernment under s. 9 (1) it reads:
"2. Inquiry by’ State Governnent.-(1) Before
declaring any |local area to be a nagar or gram
under subsection (1) of section 9 of the Act,
the State Government shall meke inquiries as
to: -
(1)the population and the ordinary |and
revenue of the revenue village or each of the
revenue villages or hamets,, or as the case
may be, any other admnistrative unit or part
thereof, conprised in the |ocal area,
(2)whet her the revenue villages or hamlets
or other admnistrative units or parts thereof
can /'be conveniently grouped so as to form a
gram or’ nagar, as the case may be
(3)for the purpose of sub-rule (1), the
Di strict Devel opment O ficer or where there is
no such officer the Collector when so required
by the state CGovernnent, shall submit to the
State Governnment a statenent in the form
appended hereto".
Sec. 321 of the Qujarat Panchayats Act enpowers the State
CGovernment to authorise by notification in the officia
gazette any officer of the government to exercise any of the
powers exercisable by the governnent under the Act. By a
notification dat ed June 13 1963, as anended by a
notification dated My 5, 1964, the State: governnent
aut hori sed the devel opnent commi ssioner, Gujarat State, to
exerci se the powers exercisable by the governnent under s.
9(1) "declaring a local areato be a gram or nagar"”.
Counsel contends that the power to nake the inquiry under s.
9(1) was not. delegated by the. State government to the

devel opnent conmi ssi oner. There is no force -in this
contention. The power to nmake the
636

-decl aration necessarily carries-with it the power to make
the inquiry Prelimnary to the declaration. There can be no
declaration without any inquiry. The relevant notification
sufficiently authorised the developnent conm ssioner to
i ssue the declaration after naking the prescribed inquiry.

The next contention is that the local area of a municipa
borough is not "any local area, conprising a revenue
village, or a group of revenue villages or hamets formng
part of a revenue village, or such other admnistrative unit
or part thereof" within the neaning of s. 9 of the GQujarat
Panchayats Act 1961, and that consequently the |ocal area of
the nunicipal borough for which the Khanmbalia municipality
was constituted could not be declared to be a nagar. We
cannot accept this contention. Section 307 of the Act shows
that a local area co-extensive with or included within the
limts of a nmunicipal district or a nunicipal borough may be
declared to be a gramor nagar under s. 9 and on such a
declaration, the municipality functioning within the |oca
area or part thereof ceases to exist. On a conbined reading
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of ss. 9 and 307, it would appear that a municipal borough
is an admnistrative unit within the nmeaning of s. 9(1) and
a local area co-extensive with or included in a nunicipa
borough may be declared to be a gram or nagar

The next contention is that the notification under s. 9(1)
dated June 14, 1965, was made nmala fide. Before the
notification was issued, there was some correspondence in
course of which the State Governnent on the representation
of Shri Haribhai Nakum MLA, inquired of the Khanbalia

munici pality whether it was wlling to include the
surroundi ng vadi areas within its limts. It was after the
muni cipality indicated its unwillingness to include the vad

areas withinits Iimts that the Devel opnent Conmi ssioner
i ssued a notification under.s. 9(1). The suggestion is that
the State government having failed to inpose its opinion
regardi ng the inclusion of the vadi areas upon t he
muni ci pality, adopted the device of the declaration under s.
9(1) for inposing its opinion at the instance of Shri  Nakum
as the ruling Congress party was hostile to the majority -
group in_control of the nunicipality. The High Court
rightly rejected this suggestion. Under s. 4(1) (b) of the
Gujarat Municipalities Act, 1963, the State governnent had
the power to alter the limts of the nunicipal borough after
consulting the nunicipality. The State governnent had duly
consulted the nunicipality’ If the Governnent wanted to
exercise its powers under the aforesaid s.. 4(1) (b), it
could do so without the consent of the nunicipality. For
the purpose of inposing its opinion, it was not necessary
for the ,governnent total recourse to the device of a
declaration wunder s. 9(1) of the CGujarat Panchayats Act,
1961. Nor was the surrounding vadi area included in the
Khanbal i a nagar declared by the notification under s. 9(1).
It is not shown how Shri Nakum ,or the ruling party would
stand to gain by this notification.~ The

637

allegation of mala fides was categorically denied in the
affidavit filed on behalf of the State government.
The next contention is that 's. 9(1) of the Quj ar at
Panchayats Act, 1961 is ultra vires and unconstitutional on
the ground of excessive del egation of |legislative power to
the State government. It is said that the |egislature has
not sufficiently indicated the policy whichis to guide the
State governnment in declaring a |ocal area to be a gram or
nagar or in the matter of nmaking an inquiry prelimnary to
the declaration and the franming of the rules for the inquiry
and has given a naked and arbitrary discretionto the State
government to declare or not to declare a local area to be a
gram or nagar or alter the limts of any nagar or gram or
declare that any |local area shall cease to be a nagar or a
gram W think that this contention has no nerit. The
| egi sl ature cannot delegate its essential l egi sl ative
functions to an administrative agency, see In re. Del hi
Laws Act(1l) and Raj Narain Singh v. The Chairman, Patna
Admi ni stration Conmittee(2). An essenti al | egi slative
function consists in the determination of a |egislative
policy and its fornulation as a binding rule of conduct.
Having laid down the legislative policy, the |egislature nmay
confer discretion on an admnistrative agency as to the
execution of the policy and leave it to the agency to work
out the details within the frane work of the policy. Judged
by this test, we think that s. 9(1) does not suffer fromthe
vi ce of excessive del egation
The preanble to the Gujarat Panchayats Act, 1961 shows that
it is an Act to consolidate and anend the law relating to
village panchayats and district |local authorities in the
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State of Guj ar at with a view to reorgani ze the
adnm nistration pertaining to | ocal governnent in furtherance
of the object of the denocratic decentralisation of powers
in favour of different classes of panchayats. The Act
extends to the whole of the State of Gujarat (S. 1(2).) It
makes special provision for the district of Dang having
regard to the sparsity of its popul ati on and other peculiar
features (ss. 311 to 314). |In other districts the Act seeks
to introduce a three tier panchayat organization in the
State for the purpose of securing a greater neasure of
participation by the people of the State in Ilocal and
governmental functions (ss. 3, 8 and 287). At the summt of
the panchayat organi zation is the district panchayat. Bel ow
the district panchayat and subordinate to it is the taluka
panchyat . For each district as constituted from time to
time wunder the Land Revenue Code, there is a district
panchayat, and for each taluka or a mahal as constituted
from tine to tine under the Land Revenue Code, there is a
tal uka' panchayat (ss. 3 and 10). A district panchayat and
subj ect to the authority of the district panchayat, a tal uka
panchayat - has~ authority ~over the area for which it is
constituted except that portion of the area which for the
time

(1) [1951] S.C.R 747.

(2) [1955] 1 S.C R’ 290.

638

being is wthinthe limts of a city mnunicipal borough

muni ci pal district, notified area or cantonnment constituted
under any law for the time being in force. Belowthe taluka
panchayat and the district panchayat and subordinate to them
are the gram and nagar panchayats. For each gram there is
a gram panchayat and for each nagar  there is a nagar
panchayat. Sec. 9(1) provides for the constitution of grans
and nagars. The State governnent may declare a local area
conprising a group of revenue villages or a revenue village
or part of it or such other adm nistrative unit or part of
it to be a gramif the popul ati on does not exceed 10,000 or
a nagar if the popul ati on exceeds 10,000 but does not exceed
30, 000. Bef ore making the declaration it is necessary to
find out whether the local area can be conveni ently
constituted into a gramor nagar. The necessary - inquiries
to be nmade are prescribed by the GQujarat Panchayat s
(declaration of nagar or gran) Inquiry Rules, 1962. b-
viously the State legislature cannot nake the necessary
inquiry as to whether a village or a part of it-or two or
nore villages grouped together or an adninistrative unit or
part of it is a viable unit fit to be constituted as a
separate gram or nagar: The inquiry and the (framng of
proper rules with regard to the inquiry are subordinate or
ancillary matters which were properly | ef t to an
adnmi ni strative agency. It is the policy of the “Act that
panchayats should be establish within a reasonable tine in
all local areas with popul ations not exceeding 30,000 and
not included in a notified area or a cantonnent. Thi s
policy guides and controls the discretionary power of the
State government under s. 9(1). Having regard to this
policy s. 9(1) cannot be said to suffer fromthe vice of
excessive delegation of legislative power to, the State
government. Pursuant to this policy the Gujarat governnent
has established panchayats in all villages within the State.
The table at p. 4 of the "Panchayat Raj at a glance as on
Mar ch 31, 1966" published by the Mnistry of Food,
Agricul ture, Conmuni ty Devel opnent and Cooperation
(Departnent of Community Devel opnent) CGovernnment of |India,
New Delhi, shows that in the State of GGujarat there are
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11, 785 Panchayats, covering 18,247 villages and that 100 per
cent of the villages and all the rural population are now
i ncluded in the panchayats.
Section 9 (1) read with s. 307 shows that a local area co
extensive with or included within the limts of a nunicipa
borough or a municipal district with a population not
exceeding 30,000 may be declared to a gramor nagar. The
denocratic decentra lisation committe set up under the
government resolution dated July 15, 1960 reconmended in
paragraph 4 6 of its report that the life of towns wth
popul ati ons over 30, 000 is different fromthat of villages
They are better served by nunicipalities. For this reason
they are excluded fromthe purview of S. 9(1).

On behalf of the appellant, it is contended that even a
muni ci pal borough with a popul ati on over 30,000 is at the
nmercy of the State

639.

government. under s. 9(1). It is said that out of such a
nmuni ci pal ~ borough, ~ small fragnents with populations |ess
than 30,000 nmay be carved out and nay be separately decl ared
to be grans -and nagars and by adopting this nmethod, the
government may convert the entire municipal borough into
several grams and nagars. ~We are not inpressed wth this

ar gunent . Under s.” 9(1) read with s. 307, the governnent
has no power to/ declare a nmunicipal “borough wth a
popul ati on exceedi ng 30,000 as a gramor nagar. It will be

an abuse of the power under s. 9(1) if by declaring smnal
fragments of such a municipal boroughinto separate grans or
nagars, the governnment seeks to-achieve indirectly what it
cannot do directly.  If the governnent abuses the power
vested in it by s. 9(1), its action will be struck down.
But s. 9(1) cannot be held unconstitutional benuse  of the
possibility that it may be wunfaithfully adm nistered by
those who are charged with its execution
envi sages that gram and nagar panchayats should be 'The Act
envi sages that gram and nagar panchayats shoul d be
established in all Jlocal areas having population not
exceedi ng 30,000. But it appears that on February 12, 1963,
the GQujarat governnment arrived at. the following policy
deci si on:
"(a) The Municipalities whose population does
not exceed 10,000 may be converted into G am
Panchayt as.
(b) Those with a popul ati on exceedi ng 10, 000
but not exceedi ng 20,000 may be converted into
Nagar Panchayat .
(c)Municipalities havi ng a popul ation
exceedi ng 20, 000 but not exceedi ng 25,000 nay
be given option to be converted into  Nagar
Panchayat s.
(d) There are certain Mincipalities in
respect of which disciplinary and such | ot her
actions are either pending or is proposed to
be initiated. To enable such actions to’
proceed legally uninterrupted, under t he
rel evant Municipal Act it is decided that such
Muni ci palities should not be converted either
into Gram or Nagar Panchayats, irrespective of
their popul ation. The question of converting
such Mincipalities may be considered only
after the of such disciplinary ’'or other
proceedi ngs under the Minicipal Act."
Now the <classification of nunicipalities on the basis of
popul ati on between 10, 000 and 20, 000, 20,000 and 25,000 and
25,000 and 30,000 is not justified by s. 9(1) which places
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all local areas with popul ati on between 10, 000 and 30, 000 on
the sanme footing. Counsel for the respondent was unable to
justify the classification. The policy decisionin so far
as it makes this classification is not lawful and is |liable
to be struck down. Fromthe statenent filed by counsel for
the State of CGujarat before us it appears that

640

the State governnent has so far not converted into grams or
nagars eight nunicipalities in Saurashtra and thirteen
muni ci palities in Gujarat, having popul ati ons between 20, 000

and 30,000. |If and in so far this non-conversion is based
solely on the policy decision, it cannot be justified and it
will be the duty of the State governnent to establish

panchayats in those nunicipalities as soon as possible. The
appel l ant particularly conplained in the wit petition that
the State had not converted the municipalities of Bagasra
and Wadhawan into nagar panchayats. Counsel for the State
conceded that their non-conversion could not be supported on
the ground that their population was between 20000 and
30,000. It appears, however, that on July 12, 1965, during
the pendency of the wit petition, the Bagasra area was
decl ar ed to be a nagar.  Wth regard to Wadhawan
muni ci pality, counsel for the State stated that the question
of its amalgamati on with Surendra nagar. nunicipality was
under consideration by the State governnent and that is the
reason why the MWadhawan nunicipality was not so far
converted into a nagar panchayat. W have  no reason to
doubt that appropriate steps will be taken 'by the State
government wth regard to the Wadhawan area. ' But the non-
conversion of any of  these nmunicipalities into nagar
panchayats does not vitiate the notification of June 14,
1965. This notification is lawmful andis justified by s.
9(1). Khanbalia has a popul ation of 12,249 and was ' rightly
declared to be a nagar. Having regard to the policy of the
Act, it was the duty of the State governnment to declare it
to be a nagar and the government has carried out its duty.
Counsel for the appellant contended that s. 9(2) also
suffers from the vice of excessive del egation. W are
unable to accept this contention. For the ~purpose of
reorgani zing the local areas, it may be necessary to include
within or exclude fromany nagar or gram any |ocal area or
otherwise alter the Ilimts of any nagar —or gram or to
declare that any local area shall cease to be a nagar or
gram and this is provided by s. 9(2) of the Act. Acti on
under s. 9(2) can be taken only after consultation with the
tal uka panchayat, the district panchayat and the nagar or
gram panchayat concerned (if already constituted). The Act
makes incidental provisions for the establishment and
reconstitution of the panchayats consequential. upon the
alteration of the area of a gramor nagar (ss. 298, /299),
for amal gamation or division of grams consequential -upon an
area ceasing to be a gram (ss. 309, 310), and for 'specia
cases where an area excluded froma gram or nagar ceasing to
be a gramor nagar is not nerged in an area having local
sel f-governnent (ss. 300, 301). Having regard to the policy
of the Act, it is plain that the discretionary power under
s. 9(2) is vested in the State governnent for the purpose of
reorgani zing the local areas into new units of local self-
government. For such purposes, it may be necessary
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to establish new panchayats, reconstitute old panchayats,
amal gamate or divide existing grams and pending such
reorgani zation it may sonetinmes be even necessary that an
area should cease to be a gramor nagar. It is inpossible
to visualise all the contingencies when action under s. 9(2)
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should be taken and the necessary discretion was properly
left to the State government. W are satisfied that s. 9(2)
cannot be held unconstitutional on the ground of excessive
del egati on. W nmay add that no action has been taken
agai nst the appellant under s. 9(2).

In the result the appeal is dism ssed without cost.

Shelat, J. The appellant nmunicipality of Khanbalia is in
Jammagar District which prior to 1956 forned part of the
then State of Saurashtra. The State had adopted the Bonbay
Di strict Municipal Act, 1901 and had thereunder constituted
the appellant nunicipality. On the merger of Saurashtra
with the State of Bonbay in 1956, Jammagar District becane
part of the then Bonbay State. But on bifurcation of the
Bonbay State the District of Jammagar becane part of the new
State of Cujarat.

The CQujarat Panchayats Act, 1961 was enacted on Novenber 24
1962. At that ~ time the popul ati on of Khambal i am
muni ci pality according to the census report of 1961 stood at
12, 249. By a notification dated August 17, 1962 i ssued
under section 9 of the Panchayats Act the Governnent of
Gujarat declared the Ilocal area conprised in Khanbalia
muni ci pality as a nhagar. Consequently the appel | ant
muni ci pality ceased to exist and a Nagar Panchayat was set
up inits stead. On account of energency declared by the
Pr esi dent the State Legislature passed the Guj ar at
Panchayats (Suspensiion of Provisions and Reconversion of
certain local areas into nunicipal districts) Act, 1962,
whi ch was published on February 5, 1963. The effect of this
Act was that the appellant municipality and certain other
muni ci palities which were converted into nagar Panchayats
stood revived. This result was however short |ived because
on. February 7, 1963 the State Governnent pronul gated the
Guj arat Panchayat Laws (Anendnent) Ordinance, 1963 repealing
s. 3 of the Suspension Act. In April 1963 the Governnent
once again converted sone of 'the municipalities into nagar
or gram panchayats. Not so the appellant, municipality as
the Governnent, it is said, desired to supersede it  under
section 179 of the Bonbay District Minicipal Act, 1901. As
soon as the Government took action wunder that Act the
appel l ant municipality filed a suit challenging that action
On Decenber 23, 1964 the Cujarat Municipalities Act, 1963
(Act XXXI'V of 1964) was enacted and under its provisions the
appellant municipality was deened to be a nunicipality
constituted thereunder. On June 14, 1965 the Devel opnent
Conmmi ssi oner
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-under powers delegated to himunder sec. 321 of the
Panchayats Act issued the inpugned notification under . sec.
9(1) thereof declaring the area conprised in the appellant
nmunicipality to be a nagar. Counsel for the Minicipality
challenged the legality of this notification under five
heads, viz.,

(1)that sec. 9 of the Panchayats Act did not apply to a
muni ci pal district as it is not a |local area or such other
adm nistrative unit or part thereof,:

(2)that the notification was invalid as no inquiry as
prescribed by Rule 2 of the Gujarat Panchayats (declaration
of nagar or granm) Inquiry Rules, 1962 was in fact made :
(3)that the inquiry, if any, could be held by the State
CGovernment and not by the Devel opment Conmi ssioner because
t hough the Governnent’s power under sec. 9 was del egated the
obligation to hold such an inquiry was not and could not be
del egat ed;

(4) that the notification was issued in nmala fide exercise
of power; and
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(5) that sec. 9 of the Act is ultra vires by reason of
excessive delegation of |egislative power in favour of the
State Covernnent.
I have had the advantage of perusing the judgment prepared
by nmy Dbrother Bachawat J. and while | am prepared to go
along with himso far as his conclusions on contentions 1 to
4 are concerned, | regret | cannot <concur wth his
conclusion as regards the fifth contention which challenges
the validity of sec. 9 and the notification
To appreciate the challenge to sec. 9 it is necessary to
recite that section. The section reads as follows: -
"(9) (1) After nmaking such inquiries as may be
prescri bed, the State Government nay by
notification in the Oficial Gazette, declare
any | ocal “area, conprising a revenue Village,
or a group-of revenue villages or hanlets
forming part of-a revenue village, or such
other adm nistrative unit or part thereof, -
(a) to be a nagar, if the popul ation of such
| ocal area-exceedsl10,000 but does not exceed
30, 000 and
(b) to be a gram if the population of such
| ocal area does not exceed 10, 000.
(2) After consultation with the taluka
panchayat, the district panchayat and the
nagar or gram panchayat , concerned (if already
constituted) the State Government may, by like
notification, at any tine-
643
(a)include wthin, or exclude from any
nagar or —gram any local area or otherw se
alter the limts of any nagar or gram or

(b)decl are that any | ocal area shall 'cease

to be a nagar or gram

and thereupon ‘the Ilocal area shall be so
included or excluded or the Ilimts of the

nagar or gramso altered or as the case my
be, the local area shall cease to be a / nagar
or gram"”
The inquiries to be made under the section are
dealt with by Rule 2 of the Inquiry Rules,
1962. Rule 2 is as follows:-
"2. Inquiry by State Government.-(1) Before
declaring any local area to be a nagar or
gram under sub-sec. (1) of sec. 9 of the Act,
the State Government shall make inquiries as
to-
(1)the population and the ordinary |I|and
revenue of the revenue village or each of  the
revenue villages or hamets, or as the case
may be, any other administrative unit or part
thereof, conprised in the |local area
(2)whet her the revenue villages or hamets
or other administrative units or parts thereof
can be conveniently grouped so as to form a
gram or nagar, as the case may be."
Thus the inquiry involves consideration of two factors only;
(1) popul ation and the ordinary |and revenue and (2) whether
the revenue villages or hamets or other wunits or parts
thereof can be conveniently grouped together to forma gram
or a nagar.
Now it is clear fromthe preanble of the Act that the object
of the Act is to. set up a Panchayat Raj throughout the
State of CGujarat with a three-tiered” O ganisation ranging
from the "Village to the district level. To achieve this
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the Act provides for a gramor a nagar panchayat, a taluk a
panchayat and a district panchayat in each of the districts.
It is also clear fromseveral provisions of the Act that
though the policy was to set up such a Panchayat Raj it was
consi dered that a panchayat woul d not be suitable for |oca
areas with popul ati ons exceedi ng 30,000 and that such areas
woul d be best served by nmunicialities. Therefore the Act
| eaves out <certain urban areas and their rmunicipalities
untouched. Indeed it was because the |egislature knew that
such wurban areas, should be left out fromthe scope of the
Act that it passed a conprehensive statute, the Qujarat
Muni ci palities Act, 1963, which governs all rmunicipalities
including the existing ones constituted either wunder the
Bonbay District Muinicipal Act 1901 or the Bonbay MSup. C.
1/ 67-12
644
Muni ci pal Boroughs Act, 1925. Though the policy was that it
is only local areas wi'th, popul ati ons exceedi ng 30, 000 whi ch
should be left out fromthe purview of the Act and all the
areas with popul ati ons bel ow 30, 000 shoul d be brought under
the panchayat system the Gujarat Municipalities Act, 1963
curiously enough does not lay down any mininumlinmt as to
popul ation for a municipality to be set up. Prima facie the
State CGovernnent under that Act can constitute or permt an
exi sting nmunicipality to continue even if its population is
less than 30,000. /The effect of thisgap in the inple-
nmentati on of the avowed | egislative policy in the Panchayats
Act will be easily perceived hereafter.
A declaration under sec. 9(1) that a local area shall be a
nagar or a gramis a legislative function.~ As stated on
several occasions by this Court an essential legislative
function consists in the determi nation of the |egislative
policy and its fornulation as a binding rule of conduct.
(Ccr. Raj Narain Singh v. Chairman, Patna Administration
Commttee(1l) and Del hi Laws Act-case.(2)). Such a function
cannot be surrendered or delegated in favour of | another
authority or agency for the Constitution entrusts the
| egislative function to the legislatures. 1In view however
of the diverse activities of a nodern state it is recognised
that a l|egislature cannot be expected to work out all the
details of a conplex statute such as the instant Act. It is
therefore conpetent for a legislature to delegate in
suitable cases sone of its ancillary legislative powers to
the executive or any other authority to work —out such
details. But there is an inherent danger in such
del egation. As observed in Vasantlal Mganbhai v. State of
Bonbay( 3) -
" although the power of delegation is a
constituent el enent of the |egislative power,
it is well settled that the | egislature cannot
del egate its essential legislative “functions
in any case and before it can delegate any
subsidiary or ancillary power, to a delegate
of its <choice, it nust lay down the Ilegis-
lative policy and principles so as to afford
the del egate proper guidance in inplenenting
t he same. "
If, therefore, a statute is challenged on the ground of
excessive delegation it has to be established that the
| egi sl ature has delegated its essential |egislative power or
function and that it has not laid down its policy or
principle for the guidance of its del egate. Even if a
policy is declared it may, however, be couched in such vague
terns that it may not set down a definite standard or
criterion for the guidance of the delegate. The consequence
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would be to confer an arbitrary or wuncanalised power to
change or nodify the declared policy without reserving to
itself any control over the subordinate |egislation. Such
an ef facenent or abdication of power in favour

(1) [1955] 1 S.C R 290.

(2) [1951] S.C R 747.

(3) [1961] 1 S.C R 341 at 346

645
of another agency either in whole or in part is beyond the
permssible limts of delegation. In Handard Dawakhana’s

case, (1) <clause (d) of sec. 3 of the Drugs and Magic
Renedi es (Obj ecti onabl e Advertisenents) Act, 1954 which gave
power to the Central Government to add to the diseases
falling within the m schief of sec. 3 was struck down on the
ground of its conferring such uncanalised power to include
any disease it thought fit.

Let nme now examine the provisions of sec. 9 in the
background of these principles. ‘As aforesaid, the object of
the Act 'is to set-up the Panchayat system throughout the
State except of  course in-those local areas ’'where the
popul ati on_exceeds 30,000. It is to inplenment this object
that the Act provides a three-tier Organisation consisting
of a gram or nagar panchayat, a taluka panchayat and a
di strict panchayat i'n each district. What section 9(1) does
is to delegate to the governnent the power to declare, after
maki ng such inquiries as may be prescribed, a | ocal area or
a part there-of to be a nagar, if its population is between
10,000 to 30,000 or a gram if its population.is |less than
10, 000. Sub-section . 2 authorises the government after
consultation with the taluka, the district and the nagar or
gram panchayat concerned to alter the limts of -any nagar or
gram by including or excluding any area or declare that any
| ocal area shall cease to be a nagar or a gram and thereupon
the local area shall be so included or excluded etc. The
Governnment thus is enmpowered (1) to declare a local area to
be a nagar or a gramdepending upon its population; (2)
after such a nagar or gram has been constituted to alter its
area either by including other area or areas or excluding an
area or areas therefrom (3) by doing so to convert a gram
into a nagar and vice versa and (4) or to declare any such
| ocal area as having ceased to be a nagar or a -gram I't
will at once be noticed that the word "or" between cl auses
(a) and (b) in sub-sec. 2 indicates that the power to
declare that a | ocal area has ceased to be a nagar or a gram
can be exercised either after such inclusion or exclusion or
even wthout such inclusion or exclusion. It ~foll ows
therefore that even where a nagar or a gram panchayat is
constituted, the governnent can declare at any tinme that it
shall cease to be a nagar or a grameither as a result of
the alteration of its |ocal area or wi thout such alteration
It wll also be noticed that sub-section (1) by the use of
the word ’'may’ therein confers an absolute discretion to

nmake the declaration thereunder or not. |ndeed, Counsel for
the State insisted that the word 'may’ there does not . nean
"shall’” and therefore that provision is not nmandatory. It

follows therefore that in spite of the avowed policy of the
Act to set wup Panchayat Raj throughout the State the
CGover nirent by wvirtue of the power to declare bei ng
di scretionary under sub-section (1), may or may not declare
a local area to be a nagar or a gram

(1) [1960]2 S.C R 671
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The only fetter is that where it desires to nmake a
declaration in respect of any particular local area it can
do so after mmking an inquiry as prescribed. But neither
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sec. 9 nor any other provision in the Act lays down that
even if the inquiry ends in a particular conclusion the
Covernment nust nake the declaration. What the requisite
result of such an inquiry for a declaration should be is
al so not prescribed in the Act and the government is left to
decide its course of action after such an inquiry.

Simlarly sub-sec. 2 confers a discretionary power on the
government to alter by inclusion or exclusion any area or
areas froma nagar or a gram panchayat and convert one from
the other. The only restriction on such power is the
necessity to consult the district, the taluka, and the nagar
or the gram panchayats as the case may be. The restriction
is consultation but not the consent of the concerned
panchayats. Sub-sec. 2 does not require even an inquiry as
sub-section | does at the tinme of the declaration. Nor does
it lay down any principleor criterion as to when and in,
what circunstances the  Government can |aunch wupon such
alteration of the local limts. Thus the Governnent can
nodify at any time the structure and the nature of a
panchayat' from a nagar to a gram panchayat and vice versa by
sinmply altering its area after a nere consultation and even
if the panchayats concernedare against such alteration

Under this power the Government can al so transfer a portion
or portions of a nagar or gram panchayat after formally
going through the process of consultation and join it or
them with another panchayat even if the people concerned
were to be unwilling to such a transfer.

It is true that sec. 9(1) contains one criterion, viz., of
popul ation, that is, if the population is between 10,000 to
30,000 the local area wuld bea nagar andif it is |ess
than 10,000 it would be a gram Even so, by reason of the
absol ute discretion left with the governnment it is not as if
it is incunbent on the government to make the declaration
under section 9(1) even if the local area has the necessary
popul ation and revenue to nmake it a viable wunit. The
government, even in such a case, may decline to make a
declaration in the absence of any provision requiring it to
do so or under sub-section 2 divide, the area and join such
di vi ded portions with other panchayats.

The inquiry under sub-section | is not regulated under the
Act but under Rules made by the government. Neither the Act
nor the Rules provide that the government has to act under

sec. 9(1) if the inquiry ends in a particular result. In
ot her words there is no provision that the governnent has to
act in a particular way after such an i nquiry.

Consequently, it is not necessary for the government to make
a declaration even if it is satisfied as regards the
popul ation or the land revenue of the | ocal ar ea.
Furthernore, the section does not |lay down any principles to
gui de the Gover nnent
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as to when a single revenue village should be constituted a
gram panchayat or when it should be grouped with other  such
villages to constitute a gramor a nagar panchayat. Neither
section 9 nor 'Rule 2 provides as to what should follow
after an inquiry is held. Thus neither sec. 9 nor the Rules
provide any principle or criterion on the basis of which the
power of declaration and alteration under sub-section | or
sub-section 2 of sec. 9 is to be exercised and it is left
entirely to the sweet will of the government whether a
particular area is to be declared a gramor a nagar or not
and to alter its area by adding or subtracting therefrom
part or parts so that it may be reduced to a gram or
augrmented into a nagar regardless of the willingness either
of the people or the panchayat concerned.
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Anot her result ensuing fromthe governnent’s power to alter
the limts which can be easily visualised is that even where
a local area has a popul ation exceeding 30,000 and has a
duly constituted rmunicipality, if the governnent for one
reason or the other desires to do away wth such a
municipality it has sinply to reduce its limts which it can
do since a municipal area is a local area within the neaning
of sec. 9(1) and convert it into a gramor a nagar depending
upon how nuch of its area is carved out. Since under sub-
sec. 2 such a power can be exercised even w thout an inquiry
or consent of the municipality concerned every nunicipality
would be entirely at the nercy of the government for its
continuance. The consequences flow ng fromsuch a power are
far nore far reaching than even those from exercise of power
of supersession of _a nmunicipality under the Guj ar at
Muni ci palities Act . If ~the government super sedes a
muni cipality it does not beconme extinct. Only the existing
body of the menbers woul d be superseded but a fresh el ection
has to take place and a new body of nenbers would constitute
the nmunicipality.” Were governnment acts under this Act and
so alters the local area constituting the municipality as to
reduce its popul ation bel ow 30,000 the governnent can on

such "alteration bring -about the extinction of t he

muni cipality and convert it into a nagar or even a gram
panchayat. It is easy to perceive in the provisions of Sec.
9 an uncanal i sed power to do all these things any

principle or criterion laid domm therein-to govern or
control the actions 'of the government.
The, fact that sub-section (1), is not mandatory and confers
dicretionary power has al so other significance. Ilnspite of
the ,provisionin it that where the 'population of a |oca
area is between 10,000 to 30,000 it -should be a nagar
panchayat the State Governnent nmade a policy decision 'on
Feb. 12, 1963. That decision was: -

"(a) The Municipalities whose popul ation does

not exceed 10,000 may be converted into gram

panchayat s.
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(b) Those with a popul ation exceedi ng 10,000

but not exceedi ng 20,000 may be converted into

Nagar Panchayats.

(c)Municipalities havi ng a popul ati on

exceedi ng 20,000 but not exceedi ng-25,000 nay

be given option to be converted into Nagar

Panchayat s.
The effect of the decision is that nunicipalities having a
popul ati on between 20,000 to 30,000 are left out from the
purview of sec. 9(1). Municipalities wth [ popul ations
between 20,000 to 25,000 are given an option whether to
convert thenselves into nagar panchayats; nunicipalities
with popul ations between 25,000 to 30,000 are not to be
converted into nagar panchayats. It is obvious that the
policy decision is defective of the object of the Act. It
is al so obvious that the governnent could make such a policy
deci sion only because sec. 9 confers an absolute discretion
where under 'it leaves it to the government to declare or
not to declare |ocal areas as grans or nagars as the case
may be.
The fact that such a policy decision could be made denons-
trates that the legislature did not reserve to itself any
power to control the inplenentation by the governnent of its
obj ecti ve. It is therefore clear that sec. 9 delegates to
the Government an uncontrolled power under sub-sec. (1) and
sub-sec. 2 both as regards declaration and alteration of
| ocal areas without l[aying down any criterion which should
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govern and guide the governnent in the exercise of its
power. Such a power |eaves every panchayat whether it be a
nagar or a gram panchayat or a |local area where there is a
muni ci pality duly constituted at the mercy of the governnent
for its continuance as such panchayat or rmunicipality.

The complaint of the appellant-nunicipality is that it is
because of such an arbitrary power that the government has
been able to declare the appellant municipality to be nagar
while allowing at least two nmunicipalities of Bagasra and
Wadhawan  though simlarly situated to conti nue as
muni ci palities. It was only after t he appel | ant -
municipality filed its wit petition in the H gh Court that
the governnent declared Bagasra a nagar. Wadhawan Muni ci -
pality however is still allowed to continue. During the
course of the hearing of this appeal, we asked Counsel for
the State if the -governnent was agreeable to convert
Wadhawan into a -nagar-: He ~asked for tine to obtain
instructions and subsequently filed a statenent. The only
reason givenin the statenent is that there is a proposa
bef ore the government to analganate Wadhawan with the nearby
Surendera- nagar and to have one nunicipality for both. It
is strange that even after nearly four years since the
passing of the Act the government has yet not been able to
make up its mnd and
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the alleged proposal’ for amal ganation i's still said to be
under its consideration. But theseare not the only two
nmuni cipalities to . which the governnent did not apply the

Act . In answer to the said  statenent the appel | ant
muni ci pality has drawn our attention to thefact that the
Act has not been applied to eight rmunicipalities in

Saurashtra and thirteen nmunicipalities in Qujarat. having
popul ati ons between 20,000 and 30,000 presumably' acting,
under the said policy decision. The above figures are not
di sputabl e as they are taken from a government publication

No doubt the appellant municipality has a population of
12,000 and odd and is therefore liable to be converted into
a nagar . But so also the af oresai d twenty one
nmuni ci palities, under the very sanme provisions of the Act.
The only reason why these other nunicipalities have not been
converted into nagars is the decision of the -government
based perhaps on a consideration that areas with popul ati ons
between twenty and thirty thousand are urban, areas which
woul d be better served by municipalities. That can be the
only explanation for the said policy decision. But the
decision is contrary to the legislative decision contained
in s. 9(1) that such areas are fit to be converted into
nagar panchayats. Such a decision becane possible because
the legislature | eft an uncontrolled power in the governnment
enabling it to nodify and even defeat the legislative policy
wi t hout reserving to itself any control over t he
i mpl enent ati on of the Act by its delegate. Such a
del egation amounts to an effacenment and is not wthin the
permssible limts of del egation

Realising this difficulty, Counsel for the State conceded
that the policy decision was illegal. But such a concession
by Counsel cannot be of any assistance, for the sinmple
reason that as Sec. 9 1) stands the power delegated to the
government is discretionary and the government can therefore
decide whether a particular local area or a class of |oca

areas should be declared as. nagars or grans or not and it
is in exercise of that power. that the policy decision was
made and inplenented, contrary though it is to the aim and
object of the Act to set up panchayats in all |local areas
except those having popul ati ons over 30, 000.
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Section 9 in ny view suffers from excessive del egati on and
therefore is invalid. The inmpugned notification issued
there-under nmust fall along with it.
| would, therefore, allow the appeal with costs.

ORDER
In accordance with- the opinion of the myjority the appeal
is dismssed without costs.
Y. P.
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