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ACT:
I ndi an I ncone Tax Act, 1922--S. 2(6A)(e)--Scope of.
Conpany a's. 23A Conpany in which public are not sub-
stantially interested --Had accunulated profits--Gave | oan
to a sharehol der--Loan repaid before end of the financi a
year--Loan if dividend within's. 2(6A)(e).
HEADNOTE:

Under section 2(6A)(e).of the Indian Incone-tax Act,
1922, the termdividend includes any paynent by a conpany
not being a conpany in which the public are 'substantially
interested within the nmeaning of s. 23A of any sum (whet her
as representing a part of the assets of /the conpany or
ot herwi se) by way of advance or |loan to a sharehol der or any
paynment by any such conpany on behalf or for the individua
benefit of a sharehol der to the extent to which the ‘conpany
in either case possesses accunul ated profits. According to
S. 12(1A) of the Act, incone fromother sources includes
di vi dends. Sub-section (I1B) of s. 12 provides any paynent
by a conpany to a sharehol der by way of ~advance or |oan
whi ch woul d have been treated as dividend within the neaning
of s. 2(6A)(e) in any previous year relevant to any assess-
ment year prior to the assessment year ending on the 31st
day of March, 1956 had that clause been in force in that
year, shall be treated as a dividend received by himin the
previous year relevant to the assessnent year ending on the
31st day of March, 1956, if such loan or “advance remained
outstanding on the first day of such previous year. The
provisions of S. 2(6A)(e) and s. 12(1B) had ' been borrowed
and adopted with certain alterations froms. 108(2) of the
Comonweal t h I ncome Tax Assessnment Act of Australia the
last |inb of which provided that paynent to a sharehol der by
way of advance or loan was to be treated as dividend paid by
the conmpany on the |ast day of the year of income of the
conpany in which paynent was made.

The appellant-assessee was a sharehol der and Managi ng
Director of a Private Ltd. Conpany. 1In the cal endar vyear
1956 (assessnment year 195758), the assessee withdrew in cash
from the conpany a sumof Rs. 4.97 |akhs, which was |ess
than the accunul ated profits of the conmpany. Before the end
of the year, the assessee repaid the whol e anmpbunt. Deduct -
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ing a sumof Rs. 1.59 |akhs which was credited to the asses-
see’s account by way of dividend in the conmpany’s books, the
I nconme-tax Officer treated the balance of Rs. 2.72 | akhs as
di vidend income in the ,assessee’s hands and grossed up the
amount under s. 16(2). appeal, the Accountant Menber of the
Appel l ate Tribunal held that any paynent nade as envisaged
in s. 2(6A)(e) becane dividend and nust be treated as the
assessee’s incone and no subsequent repaynent could take it
out of the mschief of the provision. The Judicial Menber
on the other band held that since total income of the asses-
see during the rel evant previous year could be computed and
assessed only at the end of that year any advance or |oan
taken during the interimperiods of the previous year would
have to. be ignored. On reference the President agreed with
t he Account ant Menber.
The High Court answered the reference in favour of the
Revenue.
698
were taken-and (ii) the last linb of s. 108(1) of the Aus-
tralian Act should be read into the Indian Act because what
was explicit in.~ s. 108(1) of the Australian Act is
implicit ins. 2(6A),(e) and s. 12(1B) of the Indian Act.
Di sm ssing the appeal

HELD: ~The fiction created by s. 2(6A)(e) read with s.
12(1B) of the Act is attracted as soon as all the conditions
necessary for its application exist in a case. [707 C]

1. In Navnit Lal C Javeri v.K K- Sen, Appellate Assist-
ant Conmi ssiioner |ncone-tax [1965] 1 SCR 909, this Court
held that ‘the conbined effect of these two provisions is
that three Kkinds of paynments nmade to a shareholder of a
conpany are treated as taxable dividend to the extent of the
accunul ated profits held by the conpany, nanely, paynents
nmade to the shareholder by way of advance or |oan, pay-
ments made on his behal f and payments made for his individu-
al benefit. The five conditions to be satisfied are: (i)
The conpany nust be one in which the public are not substan-
tially interested wthin the neaning of s. 23A; (ii) The
borrower must be a shareholder at the date when the loan was
advanced; (iii) The | oan advanced can be deenmed to be  divi-
dend only to the extent of the accunul ated profit ‘on. the
date of the loan; (iv) The |oan must not have been advanced
by the conpany is the ordinary course of its business and
(v) The loan nust have renmined outstanding at the com
nencenent of the sharehol der’s previous year in relation to
the assessment year 1955-56. [707 D-G

In the instant case the conpany was a controll ed conpany
within the meaning of s. 23A; the assessee was its /share-
hol der; the company possessed "accunulated profits" |in
excess of the anobunt paid to the assessee during the previ-
ous years; and the conpany’s busi ness was not noney | ending.
The last condition was not applicable because it was a
transitory provision applicable to the assessnent year
1955-56 only while the assessnent year in this case was
1957-58. [708 A]

2. (a) The language of ss. 2(6A)(e) and 12(IB) is clear
and unanbi guous. There is no scope for inporting into the
statute words which are not there. Such inportation would
be not to construe it but to anend the statute. Even if
there be a casus om ssus, the defect can be remedi ed only by
| egislation and not by judicial interpretation. [708 H

(b) No justification to depart fromthe nornal rule
of construction according to which the intention of the
legislature is primarily to be gathered fromthe words used
in the statute has been nade out.

(c) The Indian Legislature has deliberately onmtted to
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use in ss. 2(6A)(e) and 12(1B) words anal ogous to those in
the last linb of s. 108(1) of the Australian Act. Wen ss.
2(6A)(e) and 12(I1B) were inserted by Finance Act, 1955,
Parliament rmust have been aware of the provision contained

in s. 108 of the Australian Act. |In spite of such aware-
ness, Parliament has not thought it fit to borrow the whole
hog what is said ins. 108(1) no far as the last I|inb of

that section is concerned. Qur Parlianent inported only a
very restricted version, and incorporated the sane as the
5th condition in s. 12(1B) to the effect, that the paynent
deenmed as dividend shall be treated as dividend received by
him in the previous year relevant to the assessment year
ending on the '31st March, 1956 if such loan or advance
remai ned outstanding on the |ast day of such previous year
The word "such" prefixed to the previous year shows that the
application of this clause is confined to the assessnent
year ending on 31st March, 1956. [709 C- D

In the instant case the assessnent year did not end on
31st March, 1956 which showed that the Legislature has
deliberately not nmade the subsistence of the | oan or advance
or _itsbeing outstanding on the I|ast date of the previous
year relevant to the assessnent year, a prerequisite for

rai sing the statutory fiction. |In other words, even if the
| oan or advance ceased to, be
699

outstanding at the end of the previous year, it could stil
be deenmed as dividend if the other four conditions factually
existed to the extent of the accumul ated profits possessed
by the conpany. [709 E-F]

(d) Under s. 3 whichis the charging section, the previ-
ous year is the unit of tine on which the assessnment 1is
based. As the taxability of incone is related to its re-
ceipt or accrual in the previous year, the nonent dividend
i s received whether, actual or deened, incone taxable under
the residuary head, "inconme fromother sources", arises.
The charge being on accrual or receipt, the statutory fic-
tion created by ss. 2(6A)(e) and s. 12(IB) 'would cone into
operation at the tine of paynent by way of advance or | oan
provi ded the other conditions are satisfied. [709 GH

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: C. A No. 147 of 1972.

(Appeal by Special Leave fromthe Judgnent and Oder
dated 19.2.1971 of the Calcutta H gh Court in Incone Tax
Ref. No. 98/67)

G C. Sharma, D.N. Muikherjee, A K Ganguly and G S.
Chatterjee, for the appellants.
B. B. Ahuja and R N. Sachthey, for respondent.
G C. Sharmm, D.K Jain, Anup Sharma, S.P. Nayar and
M ss K Jaiswal for the Intervener
The Judgrment of the Court was delivered by
SARKARI A J. Whet her any paynent by a Conpany, not being
a Conpany in which the public are subsantially interested
within the neaning of s. 23A, of any sum by way of advance
or loan to a shareholder, not exceeding the accunulated
profits possessed by the Conpany, is to be deemed as his
di vi dend under Section 2(6A) (e) read with Section 12(IB) of
the Income-tax Act, 1922, even if that advance or loan is
subsequently repaid inits entirely during the relevant
previous year in which it was taken, is the only question
that falls to be determined in this appeal by special |eave.
The assessment year is 1957-58, and the corresponding
previous year is the cal endar year 1956. The assessee is a
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sharehol der and the Managing Director of Ms. Dolaguri Tea
Co. (P) Ltd. The Conpany is admttedly one in which the
public are not substantially interested within the nmneaning
of s. 23A of the Indian Income-tax Act, 1922 (for short,
the Act). At the commencenent of the previous year, there
was in the books of the Conpany a credit bal ance of Rs.
65,246/ - in the assessee’s account, which had been brought’
forward fromthe earlier year. Between the 11th January and
the 12t h Novenber, 1956, the assessee withdrew in cash from
time to time fromthe Company, amounts, aggregating Rs.
4,97,442/ - . The first two cash ambunts of Rs. 3,50, 000/ -
and Rs. 40,400/-, were taken by the assessee on 11.1.1966.
Deducting therefrom the opening balance of Rs. 65,246/-
and two nore item - nanely, Rs. 1,40,000/- being outstand-
ing dividends declared on 31.12.1955 of his major son, and
transferred to his account, and a further dividend of Rs.
19,493/- credited to his account from Kathoni Tea Estate,
there remmined a sumof Rs. 2,72,703/- to the debit of the
assessee
700
in_the books of the Conpany-as on the 12th Novenber, 1956.
On Decenber 29, 1956, the assessee paid back to the Conpany
a sumof Rs. 1,90,000/-. On Decenber 31, 1956, his account
was credited with another sumof Rs. 80,000/- in respect of
the dividend due to himand his wife, and with a further
sum of Rs. 29,326/- for hypotecation. |In this manner before
the end of the previous year, the assessee’s account was
credited with an aggregat ed amount of Rs. 2,99, 326/- which
exceeded the debit bal ance of Rs. 2,72,70,3/- as on Novemnber
12, 1956.. Thus at theend of the relevant previous year
no advance or | oan was due to the Conpany by the assessee.
The Income-tax O ficer found that the accunul ated prof-
its of the Conpany as on January 1, 1956, anpunted to Rs.
6, 83,005. He, therefore, deducted the two aforesaid itenms
of Rs. 1,40,000/- and Rs.~ 19,493/-, aggregating Rs.
1,59,493/-, fromthe anmount paid in cash to the assessee and
treated the bal ance of Rs. 2,72,703/- as the net 'dividend
income in the hands of the assessee within the neaning of
Section 2 (6A)(e). Thel/inconme-tax Oficer grossed up that
amount under Section 16(2) and gave credit for tax “in.  ac-
cordance with that Section to the assessee.

The assessee’s appeal to the Appellate Assi st ant
Conmi ssi oner having failed, he preferred a further appeal to
the Income-tax Appellate Tribunal. There was a  divergence
of opinion between the Menbers of the Tribunal. The Ac-

countant Menber took the view that the nmonent a payment is
made as envisaged in Section 2(6A)(c) it beconmes clothed
with the character of a dividend and has to be treated as
such incone of the assessee, and no subsequent action or
repaynent by the share-holder can take it out of the ms-
chief of this provision. He therefore held that the sum of
Rs. 2,772,703/ - was taxabl e divi dend under Section
2(6A) (e).

The Judicial Menber expressed a contrary opinion. In
his view, the total inconme of the assessee during the rele-
vant previous year could be conmputed and assessed only at
the end of that year; it could not be conputed at interim
periods during the previous year. "If it is found that
al t hough the sharehol der had taken by way of advance or | oan
an amount fromthe Conpany during the course of a previous
year but had returned the sane to the Conpany before the
close of that previous year, it can only be said while
conputing the shareholder’s total incone at the end of that
previous year that no advance or |oan fromthe 23A Conpany
of which he was a sharehol der stood for his benefit at the
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time relevant for conputation of his total incone. The
advances or |oans taken during the interimperiods of the
previous year would just have to be ignored." On  these

prem ses, the Judicial Menber came to the conclusion that
the sumof Rs. 2,72,703/- grossed up to Rs. 3,19,245/-, was
not a dividend within the fiction under Section 2(6A) (e) of
the Act.

On account of this difference of opinion, the follow ng
guestion was referred to the President of the Tribunal

"Whet her on the facts and in the circum
stances of the case, the sumof Rs. 2,72,703/-
net (Rs. 3,19, 245/- gross)

701

is to be treated as dividend income in the
hands of the assessee within the neaning of
Section 2(6A) (e) ?"

The President agreed with the Accountant Menber and hel d
that an "advance or |oan received by the sharehol der of a
Private Conpany forthwith assunes the character of a divi-
dend and becones hi s incone by virtue of the fiction created
by Section 2(6A) (e) and it ceases to be a liability for the
purpose of taxation, although the assessee nmay, in fact or

in law, remain liable to the Conmpany to- repay it. | f
the assessee repays the |oan subsequently, such r epaynent
woul d not |iquidate or reduce the quantumof the incone

whi ch had already accrued as such repaynent is not be al-
lowed as @ a perm ssible deduction under Section 12(2). On
these prenises he answered the question in the affirma-
tive.
In accordance with the majority opinion, the Tribuna
di smssed the -assessee’'s appeal, but, ~at his instance,
referred the same question for opinion to the H gh Court
under Section 66(1) of the Act.
The High Court held that the tax was attracted at the
point of time when the said | oan was borrowed by the share-
holder and it was inmmaterial whether the loan was repaid
before the end of the accounting year or / not. On this
reasoning it answered the question in favour of the - Revenue
and agai nst the assessee.
Hence this appeal by the assessee.
Bef ore dealing with the contentions canvassed,
it is necessary to have a | ook at the genera
schene and the relevant provisions of the Act,
Section 2 (6A)(e) of the Act reads as foll ows:
(6A) "dividend" includes---
(a) to (d) ..

(e) any payment by a conpany, not being a
conpany in which the public are substantially
interested within the neani ng of section 23A
of any sum (whet her as representing a part of
the assets of the conmpany “or otherw se) by
way of advance or |oan to a sharehol der or any
payment by any such conpany on behalf or for
the individual benefit of a shareholder, 'to
the extent to which the conpany in either case
possesses accunul ated profits;

but "dividend" does not include-

(i) a distribution made in accordance wth
sub-clause (c) or sub-clause (d) in respect of
any share issued for full cash consideration
where the hol der of the share is not entitled
in the event of liquidation to participate in
the surplus assets;

(ii) any advance or |oan nmade to a share-
hol der by a conpany in the ordinary course of
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its business where the lending of noney is a
substantial part of the business of the compa-
ny;
702

(iii) any dividend paid by a conpany which
is set off by the conpany agai nst the whole or
any part of any sumpreviously paid by it and
treated as a dividend within the neaning of
clause (e), to the extent to which it is so
set off;

Expl anati on. The expression "accumul at ed
profits”, wherever it occurs in this clause,
shall not include capital gains arising before
the 1st day of April, 1946, or after the
31st day of March, 1948, and be-fore the 1st
day of April, 1956;

Sub-section (15) defines ’'total income’ as neaning
"total _anount of incone, profits and gains referred to in

sub-secti on

(1) of Section 4 conputed in the nmanner laid

down in this Act."

Section

3 is the charging section. Two of the princi-

pl es deduci ble fromthe Section are:

Section 4 (1

(1) That the tax is levied on the tota
i ncomre of the assessable entity;

(2) That each previous year is a distinct
unit of time for the purpose of assessnent,
and the profits-made or liabilities or |osses
i ncurred before or after the rel evant previous
year are wholly immterial in assessing the
profits of ‘that year unless there is a statu-
tory provision to the contrary.

) so far as it is material reads as foll ows:

"Section 4(1): Subject to the provisions of
this Act, the total’ incone of any previous
year of any person includes all income, prof-
its and gains fromwhatever  source derived
whi ch-

(a) are received or are deened to ~be re-
ceived in the taxable territories in such year
by or on behalf of such person, or

(b) if such person is resident in the taxa-
ble territories during such year, --

(i) accrue or arise or any deened to accrue
or arise to himin the taxable territories
during such year, or

(ii) accrue or ariseto him wthout the
taxable territories during such year, or

(i) oo

(c) if such person is not resident in the
taxable territories during such year, accrue
or arise or are deemed to accrue or arise to
him in the taxable territories during such
year:

(enphasi s suppl ied)
"Provi ded t hat .. A

The principles deducible from Sec. 4(1) aréE.

(1 ) The charge is on accrual or receipt
basis. Such receipt or accrual may be actua

or statutory, i.e. the result of any statutory
fiction created by the Act.
703

(2) If a particular ambunt of incone is
taxed under any of the clauses (a), (b) or (c)
of the sub-section the sane anpunt cannot be
taxed under any other clause either in the
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sanme year or in a different year. That is to
say, inconme which is taxed on accrual under
clause (b) (ii) <cannot be taxed again on
recei pt under clause (a) or on remttance
under clause (b)(iii) (see Kanga and Pal khi wa-
la, Vol. I, 1959 Edition, page 153).

(3) The receipt spoken of in this clause
is the first receipt after the accrual of the
incone See the decision of this Court in
Keshav MIls v. Commissioner of | ncone-
tax(1)].

Sub-section (1) of Sec. 4 also highlights
the  basic principle enbodied in the charging
section 3, that the accrual or receipt of
income (actual or deened) is taxed with regard
to the rel evant previous year

Section 12 deals with the residuary head:
"I ncome from other sources”.
Its sub-section (1A) says that:

"I nconme from ot her sources shah include
"di vidends”. Sub-section (IB) in crucial. It
provi des:

"Any paynment by a company to a share-
hol'der by way of advance or | oan which would
have been treated as a dividend within the
neani ng of clause (e) of sub-section (6A) of
section 2 in any previous year relevant to any
assessnent year prior to the assessment year
ending on- the 31st day of March, 1956 had
that clause been in force in that year, shal
be treated as a dividend received by him in
the previous year relevant to the assessnent
year ending on the 31st day of WMarch, 1956, if
such | oan or advance renmi ned outstanding on
the first day of such previous year".

Sub-section (2), inter-alia |lays down that in conputing
any incone by way of dividend, allowance shah be given for
any reasonabl e sum paid by way of comm ssion or remuneration
to a banker or any other person realising such dividend on
behal f of the assessee.

It is to be noted that sub-section (6A) of section 2
and subsections (1A) and (IB) u/s 12 were inserted in the
Act by the Finance Act, 1955, with effect from the 1 st
April, 1956.

In the rel evant assessnment year, Section 16(2) of the
Act was operative and ran as foll ows:

"16(2) For the purpose of inclusion in the
total income of an assessee any divi dend shal
be deened to be incone of the previous year in
which it is paid, credited or distributed or
deened to have been paid, credited or

(1) [1953] 23 I.T.R 230.
704
distributed to him and shall be increased to
such ampunt as would, if incone-tax (but - not
super-tax) at the rate applicable to the tota
incone of the company ..... for the finan-
cial year in which the dividend is paid,
credited or distributed or deened to have been
paid, credited or distributed were deducted
therefrom be equal to the anmount of the
di vi dend. "
M. GC  Sharma, Counsel for the appellants contends
that the scope of the fiction created by Sec. 2(6A)(e)
should be confined to those advances and | oans only, which
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are not repaid but remain subsisting at the end of the
previous year in which they were taken. It is argued that
the sole object of this provisionis to curb the evil of
distributing profits under the guise of |oans or advances;
that if an advance or loan is repaid in the same accounting
year, it cannot be said that it was a device for distribu-
tion of profits. It is submtted that only in the case of
an advance or | oan which renmains outstanding at the end of
the accounting year, Sec. 2(6A) (e) raises an irrebutable
presunption that it was a paynent of dividend under the
cloak of a loan. It is maintained that if this construc-
tion of Sec. 2(6A)(e) is not adopted, it will lead to ex-
trenely oppressive, unreasonable and ananplous results,
i ncludi ng double taxation. To illustrate his point Counse
conpares and contrasts the position of a shareholder who
promptly, after a short period, repays the loan in the sane
year, wth one who does not do so but allows it to remain
out standing and be carried over to the next year, and there-
after a dividend is declared. |If the interpretation adopted
by “the High Court is correct---says M. Sharnma--the share-
hol der— in the prior case who had pronptly repaid the |oan
woul d not be entitled under sub-clause (iii) of Cause (e)
of s. 2(6A) to set off any part of the subsequently decl ared
di vidend against the | oan which he had repaid earlier, but
will have to pay double tax on the sane item once on it as
deened dividend and then on it as declared dividend. H s
liability | cannot be reduced to the extent of the dividend;
because at the date on whichthe dividend was declared, no
| oan was outstandi ng against which. it could be set off. As
against the former, thelatter sharehol der who makes ful
use of the |loan and does not repay any part of the loan in
the sanme year, but leaves it unpaid till ~a dividend is
decl ared next year, will get relief by set off of the subse-
quently declared dividend, in whole or in part against the
| oan out standi ng against-him

Anot her exanple cited by M. Sharma is of a case where
the accunulated profit, say is Rs. 9,000/- and the share-
hol der t akes an advance or |oan of Rs.  3,000/- ~and he
repays it after a week, and again gets the same anount
(Rs. 3,000/-) back as a l|loan, and again repays it after a
week, and again retakes the sane anmount as |oan--all the
three |oans being taken and repaid, in the same year. | f
the unrestricted interpretation of the provision, sought by
the Revenue were to be adopted, the sane ampunt of loan in
all the three transactions of |oan would be subjected to
triple taxation. Such an absurd and oppressive result, ~ says
the Counsel, would be against the intendment of the /provi-
sion and inconsistent wth the schene of the Act which
generally ains avoids double taxation. - The upshot of the
argunents of M.
705
Sharma is that under the Act, only that itemor entity |is
taxabl e which is rationally capable of being considered as
the inconme of the assessee; that an advance or | oan which
i s genuine and not a subterfuge for paynent of dividend  and
is not subsisting or outstanding at the end of the previous
year on account of its repaynent by the sharehol der cannot
reasonably be deened to be his dividend income wthin the
contemplation of s. 2(6A)(e) read with s. 12 of the Act.
M. Sharma has taken us through various decisions having a
bearing on the problem The cases referred to, discussed or
sought to be distinguished by himare: K MS. Lakshnan Aiyar
V. Assistant Inconme-tax Oficer, (1) Navnit Lal C  Javeri
v.K K. Sen, Appellate Assistant Comm ssioner, |ncone-tax,
Bonbay; (2) Conmm ssioner of |Incone-tax, Madras v.K. Srini-
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vasan; (3) Walchand & Co. Ltd. v. Conmi ssioner of |ncome-
tax, Bonbay;(4) Comm ssioner, |ncone-tax Bonbay v.R K
Badi ani . (5)

M. Sharma also has referred to Sec. 108 of
the Commonwealth incone-tax Act as in force in Australia,
and submitted that since the substance of Sec. 2(6A)(e) and
s. 12(1B) has been borrowed froms. 108 of the said Act and
the object of these provisions in the two enactnments is the

same, it will not be illegitinate to determ ne and circum
scribe the scope of the fiction created by the provision in
guestion inthe light of the principles indicated in Sec.

108 of the Conmonweal th Act.

On the other hand, M. Ahuja appearing for the Revenue,
submits that sub-clause (iii) which permts a set off
against a |oan deened as dividend, does not apply in cases
where the dividend is not declared in the same accounting
year Dbecause to hold otherw se would be against the basic
schene ingrained in ss. 3 and 4 of the Act, according to
which-the unit of tinme for the purpose of assessnment is the
previ ous year of the assessee. M. Ahuja further nmaintains
that even if during the sane accounting year after repaynent
of the loan, a dividend is declared, sub-clause (iii) wll
apply, and the Income-tax Oficer will not be debarred from
reduci ng, in an appropriate case, the anount treated by him
as 'dividend under clause (e) of s. 2(6A) to the extent of
the subsequently declared dividend, on the principle of
notional set off underlying sub-clause (iii). The poi nt
sought to' be made out is that since the treatment of the
| oan to the assessee sharehol der as his dividend rests on a
legal fiction, it will not be an illegitimate use of sub-
clause (iii) to allow a notional set off to neet such a
situation. Thus construed, says the Counsel, there would be
no anomal y.

M. Ahuja further subnitted that s. 2(6A)(e) was enact-
ed to suppress the evil of receiving profits or dividends
under the guise of |oans by the sharehol ders of a controlled
Conpany, as such a nalpractice resulted in evasion of tax.
This provision, it is urged should be construed in a . manner
whi ch suppresses the m schief and advances the renedy. It is
mai nt ai ned that the | anguage of the provisions in question

(1) [21959] XL I.T.R 469 (Mad.) (2) [19651 1, SCR 909-56

|.T.R 198.

(3) (1963) 50, |TR 788 (Mad). (4) 100 1. T.R 598(Bon).
(5) [1970] 76 I.T.R 369 (Bom).
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is plain and unanbi guous and no question of seeking external
aid for its interpretation arises; the Court rmust give
effect to it regardless of the hardship, if any, resulting
therefrom The sum and substance of his argunents is, that
since all the factual ingredients necessary for raising the
fiction contenplated by s. 2(6A) (e) and s.-12(1B) have been
found to exist by the Incone-tax authorities and the Tribu-
nal, the loan had to be treated as the assessee’s dividend
income, the noment it was received, and the subsequent
repaynent of the loan could not neutralise or take it out of
that category of 'income’. Counsel has drawn our attention
to the observations of this Court in Navnit Lal C. Javeri v.
K.K.  Sen, Appellate Assistant Conmissioner of |ncone-tax
(supra). He has further adopted the reasoning of the Bonbay
Hi gh Court in Walchand & Co. v. Comm ssioner of Income-tax,
Bonbay (supra) -

Section 2(6A)(e) and s. 12(IB) were inserted in the Act
by. the Finance Act 1955 which cane into operation on 1-4-
1955. These provisions seemto have been adapted, and
borrowed with alterations, froms. 108 of the Comonwealth
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I ncome-tax Assessment Act in force in Australia. Secti on
108 reads as fol |l ows:

"Loans to shareholders, (1) If anmounts
are paid or assets distributed by a private
conpany to any of its sharehol ders by way of
advances or |oans, or paynents are made by the
conpany on behalf of or for the individua
benefit of, any of its sharehol ders, so nuch,
if any, of the amount or value of those ad-
vances, |oans or paynents, as, in the opinion
of the Conmmi ssioner, represents distributions

of incone shall, for the proposes of this Act
other than the purposes of Division 11A of
Part ~Il1l and Division 4 of Part VI be deened

to be dividends paid by the conpany on the
| ast -day of the year of incone of the conpany
i n"which the payment or distribution is made.
(2)  Where the anobunt or value of an
advance, 1 oan or paynent is deened, under the
| ast precedi ng sub-section, to be a dividend
paid~ by a company to a shareholder, and the
conpany - subsequently sets off the whole or a
part of a dividend distributed by it in satis-
faction in whole or in part of that advance,
l'oan or paynent, that dividend shall, to the
extent to which it is so set off, be deened,
not to be a dividend for any purpose of this

Act . "
It will be seen that under s. 108( 1 ) formation of "the
opi ni on of the Conmi ssioner" is the sine qua non for bring-
ing this provision into provision into operation. It has

been held be the Australian Board of Reviewthat the nere
fact that a shareholder in a private Conpany has becone
i ndebted to it, does not justify the formation of the opin-
ion by the Conmi ssioner such as is indicated in sub-section
(1) of s. 108. "There nust be sonething that goes beyond a
nere debt automatically arising upon a taking of accounts
and which points to a subterfuge whereby a paynent. which
upon examnation, is found to relate tothe incone of the
Conpany and to represent the distribution thereof, i's made
to appear to be a loan or advance" (I1.C.T.B.R (N'S.) Case
No. 80.)
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It is noteworthy that at |least in one material aspect
the Indian lawis different fromthat under s. 108(1) of the
Conmonweal th Act as explained and interpreted by the /Board
in the case nentioned above. Under s. 108, the raising /of
the fiction is dependent upon a positive finding recorded by
the Comm ssioner of Inconme-tax that the paynent represents
di stribution of the Conpany’s. incone. But s. 2 (6A) (e) and
s. 12 of the Act do not |eave this question-to the adjudica-
tion of the incone-tax authorities. Parlianment has itself,
in the exercise of its |egislative judgnent, raised a con-
clusive presunption, that in all cases where |oans are
advanced to a shareholder in a Private Ltd. Conpany’ having
accunul ated profits, the advances should be deenmed to be the
di vidend incone of the shareholder. It is this presunption
juris et de jure which is the foundation of the statutory
fiction incorporated ins. 2(6A)(e).. Thus s. 108 of the
Commonweal th Act appears to be nore reasonable and |ess
harsh than its Indian counterpart.
From t he above discussion it emerges clear that the fiction
created 2(6A) (e) read with s. 12(I1B) of the Act is inexora-
bly attracted as soon as all the conditions necessary for
its application exist in a case. In Navnit Lags case
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(supra), this Court, after an analysis of these provisions,
i sted these conditions, as follows:

"... the conbined effect of these two
provisions is that three kinds of paynments
made to the. sharehol der of a company to which
the said provisions apply, are treated as
taxabl e dividend to the extent of the accunu-
lated profits held by the :conpany. These
three kinds of paynents are: (1 ) paynents
made to the sharehol der by way of advance or
| oan, (2) paynents made on his behalf and (3)
payments nmade for his individual benefit.
There are five conditions which nust be satis-
fied before section 12(1B) can be invoked
agai nst. a shareholder. The first condi tion
is that the conpany in -question nmust be one
in" which the public are not ’'substantially
interested wthin the neaning of section 23A
as it stood in the year in which the loan was
advanced. The second condition is that the
borrower —nust. be a shareholder at the date
"when the | oan was advanced; it is immteria
what the extent of his shareholding is. The
third condition is that the | oan advanced to a
shar ehol der by such a conpany can be deened to
be dividend only to the extent to which it is
shown that the conpany possessed accumnul ated
profit at the date of the loan. This is an
important limt prescribed by the relevant
secti on. The fourth-condition is that the
loan nust not have been advanced by’ the
conpany in the ordinary course of its busi-
ness. In other word’s, this provision would
not apply to cases where the conpany which
advances a loan'to its sharehol der earnes on
t he business of noney lending itself; and the
last condition is that the /loan nust have
remai ned outstanding at the  commencenent of
the sharehol ders previous year in relation to
the assessment year 1955-56."

(emphasi s suppl i-ed)
The first four conditions factually exist in the _instant
case. The last condition is not applicable because it was
a transitory provision
6--707 sC 77
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applicable to the assessment year 1955-56-only, while we are
concerned with the assessnent year 1957-58 and the previous
year is the cal endar year 1956. There is no - dispute that
the conpany is a controlled (Private Ltd.) conpany in which
the public are not substantially interested within the

nmeaning of s. 23A Further-the assessee is adnittedly a
sharehol der and Managi ng Director of that Conpany. It is
al so beyond controversy that at all material tinmes, the

conpany possessed "accunulated profits" in excess of  the
amount which the assessee-sharehol der was paid during the
previous year. The Income-tax O ficer found that on January
1, 1956, the accurul ated profits of the Conmpany anobunted to
Rs. 6,83,005/- while from 11.1.1956 to 12.11.1956, the
assessee received in cash fromtine to tinme fromthe Conpany
paynent s aggregating Rs. 4,97,449/-. After deducting the
opening credit bal ance and sone other itens credited to his
account, the Income-tax Oficer found that in the previous
year the assessee share-holder had received a net paynent
of Rs. 2,72,703/- by way of |oan or advance fromthe Conpa-
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ny. The Conpany’s’ business is not noney lending and it
could not be said that the | oans had been advanced by the
conpany in the ordinary course of its business. Thus al

the factual conditions for raising statutory fiction created
by ss.2(6A)(e) and 12(1B) appeared to have been satisfied
in the instant case.

M. Sharma, however, contends that in order to attract
the statutory fiction one other essential condition is, that
the |loan or advance nust be outstanding at the end of the
previous year, and if the | oan had ceased to exist owing to
repaynent or otherw se before the end of the year-as in the
present case-the fiction cannot be invoked. 1In this connec-
tion, Counsel has again referred to the last linb of s. 108
(1) of the Commonweal th I ncone-tax Act, according to which
the paynment to a sharehol der by way of advance or loan is to
be treated as a dividend paid by the Conpany on the | ast day
of the year of income of the Company in which the payment is
made.

It is urged that the principle in the last Iinb of sub-
section (1) of s. 108 of the Commopnweal th Act should al so be
read into. the Indian statute, It is maintained that the
om ssion of such words fromss. 2(6A) (e) and 12(1B) does
not show that the intendment of the Indian Legislature was
different. According to the Counsel what is inplicit in s.
108(1) of the Commonwealth Act, is.inplicit in ss. 2(6A)(e)
and 12(1B) and the general schene of the Act which re-
quires that the assessnment is to be nade on the basis of
total income of the whole previous year. Such a view
concl udes M. Sharma, would also be in consonance wth
reason and justice.

We have given anxi ous thought to the persuasive argu-
nents of M. Sharna. Hi s argunents, if  accepted, will
certainly soften the rigour of this extrenely drastic provi-
sion and bring it nore in conformty with logic and equity.
But the | anguage of ss. 2(6A) (e) and 12(1B) is clear and

unambi guous. There is no scope for inporting into the
statute words which are not there. Such inportation would
be, not to construe, but to anend the statute. Even if

there be a casus om ssus, the defect can be renedi ed only by
l egi slation and not by judicial interpretation
709

To us, there appears no justification to depart fromthe
normal rule of construction according to which the intention
of the legislature is primarily to be gathered from the
words wused in the statute. It will be well to recall the
words of Rowlatt J. in Cape Brandy Syndicase v. |I.R C (1) at
p. 71, that "in a taxing Act one has to | ook merely at what
is clearly said. There is no room for any i nt endment .
There is no equity about a tax. There is no./  presunption
as to atax. nothing is to be read in, nothing is to be
i mplied. One can only look fairly at the | anguage used"
Once it is shown that the case of the assessee comes within
the letter of the aw, he nmust be taxed, however great the
hardshi p may appear to. the judicial mnd to be.

In our opinion, the Indian Legislature has deliberately
omtted to use in ss. 2(6A)(e) and 12(1B) words anal ogous to
those in the last linb of sub-section (1) of s. 108 of the
Conmonweal th Act. Wen Sections 2(6A) (e) and 12(1B) were
inserted by the Finance Act, 1955, Parlianent nmust have been
aware of the provision contained in s. 108 of the Comon-

wealth Act. In spite of such awareness, Parlianment has
not thought it fit to borrow whole hog what is said in s.
108 (1 ) of the Commpnwealth Act. So far as the last Ilinb

of s. 108(1) is concerned, our Parlianment inmported only a
very restricted version and incorporated the same as




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of 13

the ’'fifth condition’ in sub-s. (IB) of s. 12 to the
effect, that the "paynent deened as dividend shall be treat-
ed as a dividend received by himin the previous year
relevant to the assessnent year ending on the 31st day of
March, 1956 if such | oan or advance renai ns outstanding on
the |last day of such previous year". The word "such" pre-
fixed to the "previous year" shows that the application of
this clause is confined to the assessnent year ending on
31-3-1956. In the instant case we are not concerned with the
assessment year ending on 31-3-56. This highlights the fact
that the Legislature has deliberately not nade the subsist-
ence of the |oan or advance, or its being outstanding on the
| ast date of the previous year relevant to the assessnent

year, a prerequisite for raising the statutory fiction. In
ot her wor ds, even if the | oan or advance ceases to be
out standing at the end of the previous year, it can still be

deenmed as a 'dividend if the other four conditions factual -
I'y exist, to the extent of the accunul ated profits possessed
by the Conpany.

At the commencenent of this judgnent we have noticed
sonme general principles, oneof which is, that the previous
year is the unit of time on which the assessnent is based
(s. 3). As the taxability of an income is related to its
recei pt or  accrual in the previous year, the noment a
dividend is received whether it is actual dividend declared
by the conmpany or is a deened dividend, incone taxable under
the residuary head, "inconme fromother sources", arises.
The charge being on accrual or receipt the statutory fiction
created by s. 2(6A)(e) and s.12(1B) would come into opera-
tion at the time of the paynment by way of advance or | oan
provi ded the other conditions are satisfied.

(1) (1921)1,K B. 64 atp. 71.
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We do not propose to exam nethe soundness or ot herw se
of the illustrations given by M. Sharma since they are
founded on assuned facts which do not exist in the present
case.

For the foregoing reasons we woul d answer the question
posed in favour of the Revenue and disniss this appeal with
costs.

P.B.R Appeal dism ssed.
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