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CASE NO. :
Transfer Petition (crl.) 134 of 2005

PETI TI ONER
Sri Jayendra Saraswat hy Swam gal, Tam | Nadu

RESPONDENT:
State of Tami| Nadu and ot hers

DATE OF JUDGVENT: 26/ 10/ 2005

BENCH
CJI R C. Lahoti & G P. MNathur

JUDGVENT:
JUDGMENT

G P. Mat hur, J.

This petition has been filed by Jayendra Saraswat hy Swam gal
Sankar acharya of Kanchi Kamakoti Peetamunder Section 406 Cr.P.C.
seeking transfer of Sessions Case No. 197 of 2005 pending before the
Princi pal Sessions Court, Chenglepet, to any other State, out side the
State of Tam | Nadu. The respondents arrayed in the Transfer
Petition are (1) State of Tam- | Nadu, (2) Director Ceneral of Police,
Tam | Nadu, (3) Shri Prem Kumar, Superintendent of Police, Head of
the Special Investigation Team (SIT), (4) Shri S.P. Sakthivel, Chief
I nvestigating Oficer, SIT, besides respondent Nos. 5 to 28, who are
co-accused in the case. Except for respondent No. 5, P. Subramani am
@ Ravi Subramani am who has beengranted pardon and has turned
approver, the remaining co-accused, nanely, respondent Nos. 6 to 28
are supporting the prayer for transfer of the case and sonme of them
have filed affidavits in that regard.
2. An FIR was | odged at 7.00 p.m on 3.9.2004 at Police Station
B-2, Vishnu Kanchi by Shri N. S. Ganesan. |t was stated therein that
at about 5.45 p.m on 3.9.2004 while he was in the office of
Devar aj aswary Devast hanam two persons arned wth aruval cane
there and caused nmultiple injuries to Sankararaman, |n-charge
Admi ni strative Manager, who was sitting on a chair.~ Four persons
were waiting outside and the assail ants escaped on their notorcycles.
After the case was registered, necessary investigation followed and
several persons were arrested.
3. According to the case of the prosecution, the petitioner had
entered into a conspiracy with sone other co-accused for getting
Sankar araman nurdered. The notive for the conmi ssion of the crime
is said to be various conplaints alleged to have been made by the
deceased | evel ling serious allegations, both against the persona
character of the petitioner and also his style of functioning as
Shankaracharya of the Miutt. The petitioner was arrested on
11. 11. 2004 from Mehboobnagar in Andhra Pradesh. He filed a bail
petition before the High Court of Madras, which was rejected on
20.11.2004 and the second petition was rejected on 8.12.2004.
Thereafter, the petitioner filed Special Leave Petition (Crl.) No. 6192
of 2004, which was allowed by this Court on 10.1.2005 and he was
granted bail. The very next day, i.e., on 11.1.2005 Vijayendra
Saraswati Swam gal (respondent No. 6), who is the junior
Sankar acharya, was arrested. According to the customand tradition
of the Mutt, he would succeed the petitioner
4. After conpletion of investigation the police submtted a charge-
sheet against all the 24 accused in the Court of Judicial Mgistrate,
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Kanchi puram on 21. 1. 2005, which was registered as Prelinnary

Regi stered Case (PRC) No. 2 of 2005 and committal proceedings took
place and finally the case was committed to the Court of Sessions
where it has been registered as S.C. No. 197 of 2005.

5. The transfer of the case has been sought on several grounds and
basi cal | y speaking they are as under: -
i) The State machinery in Tami| Nadu and specially the Specia

I nvesti gati on Team headed by Shri Prem Kumar,

Superi nt endent of Police, has shown great zeal and has nade
extraordi nary efforts, much beyond what is required under the

| aw t o anyhow secure the conviction of the accused and to

achi eve that object has procured and fabricated fal se evi dence.

i) The Chief Mnister of the State of Tam | Nadu, who is al so
hol di ng the Hone portfolio, has nmade statenents on the fl oor of

the House that the petitioner and the other co-accused are
actually involved in the nurder of Sankararaman and has al so

gi ven some press statenments and has thereby pre-enpted a fair
decision in the crimnal trial, as statements of persons hol di ng
such high offices and specially those made on the fl oor of the
House, are generally believed to be correct and thus the accused
stand condemmed even before the conmencenent of the trial

iii) A sol atium of Rs.5.001akhs was paid by the Chief Mnister of
Tam | Nadu to Padnma Sankar araman (w dow of deceased

Sankar araman) on 24.11. 2004, |ong before conpletion of

i nvestigation and subnmi'ssi on of charge-sheet, and, this was

given wide publicity in the electronic nedia and newspapers

etc., which shows that the State CGovernnent is taking specia
interest in the case and is too keen to secure conviction of the
accused in order to justify the stand taken by it.

iv) Concocted and fal se cases have been registered against 16 co-
accused. Even before their bail applications in the present case
could be heard, detention orders were passed agai nst them

under the Tami| Nadu Prevention of Dangerous Activities of
Boot | eggers, Drug O fenders, Forest O fenders, Goondas,

Imoral Traffic OFfenders, Slum G abbers and Video Pirates

Act, 1982 (for short "Goondas Act") between 16.1.2005 and

6.2.2005 so that even after grant ‘of bail by the court they may
remain in custody.

V) The advocates appearing for the petitioner and ot her co-accused
have been put under great threat on account of |odging of false
and fabricated crimnal cases against themand a situation has
been created wherein they may not be in a position to defend

the accused properly. This will also have a general affect as

ot her lawers would feel hesitant to conduct the case on behal f

of the accused.

Vi) The Mutt and ot her associ ated and connected trusts have 183
accounts in banks, which were all frozen by the SI'T resulting in
paral yzing the religious and other activities of the Mutt and

ot her connected bodi es.

vii) Crimnal cases have been | odged agai nst sone | eadi ng
journalists of the country and other promi nent personalities,

who had witten articles criticizing the arrest of the petitioner
which not only violates right of free speech but also creates an

at nosphere of threat against anyone daring to speak or witein
favour of the accused and thus the accused seriously apprehend

that they would not get a fair trial in the State of Tam | Nadu
viii) Shri Prem Kumar, who is heading the Special |nvestigating
Team is not a fair and upright officer and superior courts have
passed strictures against himseveral times in the past for his
uncal l ed for actions in going out of the way to inplicate

i nnocent persons in crimnal cases.

6. In reply to the Transfer Petition three sets of counter affidavits
have been filed, one on behalf of the State of Tami| Nadu and its
Director Ceneral of Police, second by Shri Prem Kumar, Head of SIT,
who has been inpl eaded as respondent No. 3 and the third by P.
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Subr amani am @ Ravi Subramani am co-accused, who has been

granted pardon and has turned approver in the case. A detailed

rejoi nder affidavit has been filed by the petitioner and sone other
affidavits have also been filed to which we will nmake reference at the
appropriate stage.

7. We have heard Shri F.S. Nariman, |earned senior counsel for
the petitioner, Shri Ashok Desai, |earned senior counsel, who has
appeared for respondent No. 6 Vijayendra Saraswati Swam gal (junior
Shankar acharya) and Shri G L. Sanghi, |earned senior counsel for
respondent No. 8. W have also heard Dr. Rajeev Dhavan, |earned
seni or counsel, who has appeared for respondent Nos. 1 and 2, Shr
Shanti Bhushan, |earned senior counsel, who has appeared for
respondent No. 5 Ravi Subranmani am (approver) and Ms. Indira

Jai si ngh, who has appeared for Padma Sankararaman (w dow of the
deceased), though she had not been arrayed as party to the Transfer
Petition.

8. The contention raised on the basis of the statenments made by
the Chief Mnister onthe floor of the House does not inpress us. The
Chief M ni'ster who i's also holding the Hone Portfolio nade the
statenent on 17.11.2004 and al so gave a Press statenent on

1.12.2004. She nerely stated that the investigation has reveal ed the
i nvol venent of the petitioner Jayendra Saraswathy in the

Shankar araman murder case. The investigating agency has come out

with a case that the petitioner had entered into a conspiracy with some
ot her co-accused in getting Shankararaman nurdered. The petitioner
had al ready been arrested earlier on 11.11.2004. The arrest of the
petitioner had generated | ot of publicity and in such circunmstances no
exception can be taken to the statenment made by the Chief Mnister on
the floor of the House. We are; therefore, of the opinion that the
petitioner or other co-accused cannot raise any grievance on the basis
of the aforesaid statement of the Chief Mnister and it cannot be a
ground for transferring the case to another State.

9. W will now take up the issue regarding availability of counse
to the accused and conduct of their cases by lawers in a free
atnosphere wi thout any threat or fear, so that their defence may not
go by default. The petitioner has engaged Shri K. S. Dinakaran, who

is 67 years of age and is a very senior counsel having put in 43 years
of practice. Besides himShri A Shannugam who has a standing of

27 years at the Bar and sonme other lawers are al'so appearing for him
Shri Shannmugam has filed an affidavit in this Court on 27.4.2005,

whi ch was sworn on 18.4.2005. It is averred therein that the copy of
the charge-sheet, which is a | ong docunment and runs into 1873 pages,
was given to the accused on 31.3.2005 and on the sane day the
prosecution sought to exam ne Ravi Subramani am (approver) before

the Court of Judicial Magistrate, who had taken cogni zance of the

of fence and was hol ding committal proceedings. An application was
then noved on behal f of the petitioner praying for permssion to
cross-exam ne Ravi Subramaniamin case his statement was recorded

and for this purpose sone tine was sought in order to go through al
the docunents contained in the charge-sheet. The |earned Magistrate
fixed 4.4.2005 for disposal of the application noved on behal f of the
accused and after one nore adjournment it was taken up on 7.4.2005
when the | earned Magistrate held that the accused were entitled to
cross exam ne Ravi Subramani am However, the prayer made on

behal f of the accused to furnish copy of the video and audi o cassettes,
which are nmentioned in the charge-sheet, was rejected. The

exam nation-in-chief of Ravi Subramani am conmenced on 7. 4. 2005

whi ch coul d not be conpleted on that day and the case was adj ourned

to 8.4.2005 and thereafter to 11.4.2005. On the said day, while his
Ccross-exam nation was going on, on the instructions of Shri Prem
Kumar, Superintendent of Police and Head of SIT one police

i nspector by the nanme of Srinivasan, who is part of the SIT and is said
to have been instrunmental in effecting the arrest of the approver Ravi
Subramani am whi spered sonething to him |Immediately thereafter,

Ravi Subranmani am of his own vol unteered and nade a statenent that
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Shri K. S. Dinakaran, senior counsel who is appearing for the
petitioner, had met his wife Smt. Chitra at his house and had
threatened her that he (Ravi Subramani anm) shoul d not give any

statenment against the petitioner. This conduct of Shri Prem Kumar

and inspector Srinivasan of pronpting the witness to make a statenent
agai nst the senior counsel Shri Dinakaran was strongly objected to by
the defence | awers and they expressed their anguish in the nanner in
whi ch the police was going out of its way in naking insinuations and
securing statenent of wi tnesses against the defence |awers. On the
obj ection being taken by the defence | awers the | earned Judicia

Magi strate, who had witnessed the entire incident, asked the inspector
Srinivasan to |l eave the court. He also declined to record the aforesaid
statenment nmade by Ravi Subranmani am wherein he had said that Shr

K. S. Dinakaran had gone to his house and had threatened his wife.

Shri K. S. Dinakaran, inhis letter dated 23.9.2005 sent to Shri Krishna
Kumar, Advocate on Record for the petitioner in the Suprene Court

(copy of which has been pl aced on record), has mentioned that the

said incident did take place in the court of |earned Judicial Mgistrate
on 11.4.2005 and the affidavit filed by Shri A Shannugam

Advocat e, wherein the aforesaid incident had been narrated, is correct.
The al | egati on nmade agai nst hi mby Ravi Subramani am at the instance

of Shri Prem Kumar and on the whispering nade to himby inspector
Srinivasan are fal se, frivolous and vexatious, apart from being
notivated and he had never nmet the wife of Ravi Subramani am at any
time. He has also/witten that this is an attenpt to denoralize and
scare him by scandalizing his reputation and casting slur on his
character and conduct. In the counter affidavit filed on behalf of the
State it is stated in paragraph 15(vi) that Ravi Subranani am had

hi nsel f made a voluntary statenment to the effect that Shri K S.

Di nakaran had nmet his w fe at his house and had threatened her

However, the allegation that the aforesai d statenent was nade at the
pronmpting of Shri Prem Kumar and thereafter whispering by inspecter
Srinivasan to Ravi Subramaniamis denied. 1t is also denied that the

| earned Magi strate asked Srinivasan to | eave the court., Shri Prem
Kumar has given exactly simlar version of the incident in paragraph 9
of his counter affidavit, namely, that Ravi Subramani am nade a

vol untary statement that Shri K.S. Dinakaran had nmet his wife at his
house and had threatened her and further that the said statenent was
not made either on his pronpting or on the whispering of Srinivasan

It is inportant to note that in the statenent of Ravi Subranmaniam as
recorded in the court of Judicial Magistrate on 11.4.2005, the sentence
that "Shri K. S. Dinakaran had met his w fe at his house and had
threatened her" does not find place. This, therefore, establishes the
correctness of the version of the incident given by Shri A
Shanmugamin his affidavit and al so by Shri- K S. D nakaran

advocate in his letter, nanely, that the aforesaid statement was given
by Ravi Subramani am at the pronpting of Shri Prem Kumar and then

whi spering done by inspector Srinivasan to the witness and as a result
of the objection raised by the defence | awers the | earned Magi strate
declined to record the said part of the statement of the witness. This
conduct of the prosecution machinery in pronpting the witness to

make a totally fal se allegation against a very senior counsel appearing
for the defence is hound to denoralize and scare himand he cannot
performhis duty of conducting the case in a fearless and proper

manner. No |lawyer would like to get associated with a case where a
slur is made on his character and conduct and the reputation, which he
has earned by nmai ntaining high professional standards for a | ong
period, is sought to be danaged. Any dignified | awer woul d not

agree to conduct a case on behalf of the accused in such an

at nosphere and even if he does so, he would not be able to di scharge
his duties properly on account of threat to his personal reputation
This is bound to result in mscarriage of justice for the accused.

10. There is sone other material to show threat to |l awers. One
M's. Revathy Vasudevan is an advocate practicing at Kanchi puram

and she is junior of Shri A Shannugam Advocate. Another | ady
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| awyer Ms. Nadhira Banu is also practicing at Kanchipuramand is
junior of Shri Y. Thiagarajan. Shri A Shannugam and Shri Y.

Thi agaraj an are appearing as counsel for the accused. Ms. Revathy
Vasudevan has been appointed by the Chairman, Legal Aid Service

Aut hority as counsel to assist prisoners, who may be on renand and
want to avail the services of a legal aid counsel. Ms. Nadhira Banu
has been appointed as a counsel for visiting the sub-jail, Kanchipuram
and providing | egal assistance fromLegal Services Authority to under
trial prisoners, who want to seek legal aid. On 19.2.2005 Sm. Chitra
wi fe of Ravi Subramani am (approver) |odged an FIR at B-1

Si vakanchi Police Station, alleging that she had visited the

Kanchi puram sub-jail on the said date as she had conme to know

t hrough newspaper reports that her husband had been arrested in
connection with the Sankararanman nurder case by the police and has
turned as approver and i's | odged at Kanchi puram sub-jail. Wen she
met her husband, he told her that on 1.2.2005 and 9.2.2005 two | ady
advocates, namely, Revathy and Nathira Banu met himin the jail and
asked himnot to give any statenent or evidence against the

Shankar acharya and for this purpose he would be given huge sum of
noney and if he did not abide by their advice he would be killed when
he woul d conme out of the jail. He also told her that this threat was
given to himby the |ady | awers as per the directions of Jayendra
Sar aswat hi Swami gal (petitioner herein) and two advocates, viz., Shri
Shanmugam and Shri Thiyagarajan. On the basis of the aforesaid
report a case was registered as Crinme No. 127 of 2005 under Section
201 read with Section 109, 213E, 506(2) |PCat Sivakanchi Police
Station. It is noteworthy to nention here that in his confessiona
statenment, which was recorded under Section 164 Cr.P.C. on

31.12.2004 before the Chief Judicial Mgistrate, Chenglepet, Ravi

Subr amani am had stated that his relations with his wife were strained
for over ten years. Shri_A. Shannugam advocate, apprehendi ng that
the FIR | odged by Snt. Chitra was nani pul ated by the State

machi nery and he may be falsely inplicated in the aforesaid case and
may be arrested, then filed Wit Petition No. 6407 of 2005 (A
Shannmugham vs. State of Tami [ Nadu and others) in the H gh Court

of Madras praying for a wit of mandanmus for transferring the

i nvestigation of case Crinme No. 127 of 2005 fromthe |l ocal police to
CBlI. The wit petition was di sposed of on 15.3.2005 by the foll ow ng
order: -

"The | earned Public Prosecutor states that no proceedi ngs

are contenpl ated against the wit petitioner M. A

Shannugham  Therefore, nothing further survives in the

wit petition. The wit petition is disposed of

accordingly. Consequently, the connected WP.M P. No.

6990 of 2005 is closed."

11. The two | ady | awyers, nanely, Revathy Vasudevan and

Nadhira Banu also filed simlar wit petitions being Wit Petition Nos.
19146 of 2005 and 19147 of 2005 praying that a wit of nmandamus be

i ssued directing the transfer of investigation of case Crinme No. 127 of
2005 regi stered against themfromthe local policeto the CBlI. The

| ocal police, however, acted with considerable speed and subnmitted a
charge-sheet on 17.6. 2005 agai nst both the | ady | awers under

Sections 451, 214 IPCread with Sections 109, 201, 506 (2) IPC and a
case was registered on the file of Judicial Magistrate No. |

Kanchi puram bei ng PRC No. 3 of 2005. The wit petitions were

di sposed of on 24.6.2005 and paragraphs 1, 5, 6 and 7 of the order
passed by the Hi gh Court are being reproduced bel ow -

"1, Petitioners herein are practicing Wnen Lawyers

at Kancheepuram and both of themare in the panel of

Tal uk Legal Services Committee, Kancheepuram

M sconstruing their visit to the sub-jail on 1.2.2005 and

9.2.2005 as though they had attenpted to i nduce one

Ravi subr amani am an accused in the sensitive crimna

case, namely, Sankararaman murder case, in crine No.
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914 of 2004 on the file of Vishnu Kanchi Police Station
and now pending as S.C. No. 197 of 2005 on the file of
District and Sessions Court, Chingleput, to resile from
his earlier statement nmade agai nst the co-accused in the
sai d case, a case was registered against both the
petitioners in crinme No. 127 of 2005 for the of fences

puni shabl e under Sections 201 read with 109, 213, 451

and 506(2) IPC, in which final report had al ready been
filed and was taken on file as PRC No. 3 of 2005 on the
file of Judicial Mgistrate No. |, Kancheepuram ............
5. Today M. K. Doraisam, |learned Public

Prosecutor after getting necessary instructions fromthe
Government, perusing the relevant records, applying his
mnd on the issue and taking into consideration the facts
and circunstances of the case, subnmits that necessary
steps will be taken to w thdraw the case against the
petitioners in accordance with law or alternatively the
petitioners may be permtted to take appropriate steps in
PRC 3 of 2005 on the file of Judicial Mgistrate No. I,
Kancheepuram to discharge thensel ves, to which

| earned Public Prosecutor will not have any objection

O course, the learned Public Prosecutor also expects the
petitioners that they will not give any roomfor such

al l egations in future.

6. Both the petitioners present before the Court today
stated that they did not involve in any such act as
conpl ai ned and charged, nor they will involve in such

act in future. The above statenent of the petitioners is
put on record.

7. In view of the fair stand of M. K. Doraisany,

| earned Public Prosecutor, | amof the considered opinion
that nothing survives in the above wit petitions and
therefore no further orders are required in the matter,
except to permit the |l earned Public Prosecutor to take
steps for wi thdrawal of the case against the petitioners as
contenpl at ed under Section 321 Crl.P.C., or

alternatively, to pernmt the petitioners to get thenselves
di scharged from PRC No. 3 of 2005 on the file of

Judi cial Mgistrate No. |, Kancheepuram in accordance
with law, in appropriate proceedings."

12. Shri F.S. Nariman, |earned senior counsel for the petitioner has
strongly urged that in case the version given in the FIR | odged by
Smt. Chitra, wife of Ravi Subranmaniam was correct there was no
occasi on for the public prosecutor to nake a statenent that necessary
steps woul d be taken to withdraw the case and the prosecution should
have proceeded with the case to its |ogical end which would have
revealed the truth. He has further subnmitted that in spite of the
statenent of the public prosecutor on the basis of which the wit
petition was di sposed of on 24.6.2005, till now no application has
been nmoved under Section 321 Cr.P.C. seeking w thdrawal of the

case. Dr. Rajeev Dhavan, |earned senior counsel for the State has,
however, submitted that the presence of the two lady lawers in the
jail on the dates nmentioned in the FIR | odged by Sm. Chitrais not

di sputed, which prima facie indicates about the correctness of the FIR
| odged by her. Dr. Dhavan has al so pl aced sone papers for the

perusal of the Court which show that the District Magistrate has
witten to the Governnent for w thdrawi ng the case. However, the

fact remains that so far no application under Section 321 Cr.P.C. has
been noved to withdraw the crimnal case wherein a charge-sheet has
been submtted against the two |ady | awers. The fact that Shri A
Shannmugam advocate for the petitioner, had to nove a wit petition

in the Hgh Court for transfer of the investigation of the case | odged
by Smt. Chitra and the two |lady | awyers, who are juniors to the
advocat es appearing for the accused, had also to file simlar wit
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petitions gives an idea of the atnobsphere in which the | awers
appearing for the accused are functioning and di scharging their

prof essional duties. The nere statenent of the public prosecutor that
steps will be taken to withdraw the crimnal case, in absence of any
concrete steps having been taken in that regard, nanely, filing of an
application under Section 321 C.P.C., can hardly give any sol ace to
the concerned | awyers. There cannot be even a slightest doubt that a
| awyer appearing for an accused who is facing a nurder charge,

cannot performhis professional duty as is required of himwhen he
hinself is faced with crimnal prosecution, for a serious charge |ike
201 and 214 I PC, which are punishable with inprisonment for a term

whi ch may extend to seven years and also fine. Though it is not
necessary for the decision of the present Transfer Petition yet we
cannot restrain ourselves fromconmenting that the necessary

i ngredi ent of an of fence under Section 201 |PCis actually causing any
evi dence of the commission-of an offence to disappear with the
intenti on of screening the of fender fromlegal punishment. Therefore,
the oral threat or inducenent allegedly given by the two | ady | awers
to Ravi Subramaniamnot to give any statenment against the petitioner
cannot amount to conm ssion of an offence under the said section

Yet the local police subnm tted a charge-sheet against the aforesaid

| ady | awers for their prosecution under Section 201 IPC. Institution
of the crimnal case against the junior |awers, whose seniors are
appearing as counsel for the accused, undoubtedly shows that in the
prevailing conditions the accused will be seriously handi capped in

def endi ng t hensel ves on account of threat and intimdation to their
counsel

13. Anot her strong circunstance, pointed out by the | earned
counsel for the petitioner to showthat the State nachinery is going
out of its way in preventing the petitioner and sonme ot her accused
connected with the Miutt in defending thensel ves and to secure their
conviction by any nmeans, is the action of the SIT in issuing a direction
for freezing the accounts of the Mitt-in the banks.  Shri Prem Kunmar
and Shri S.P. Sakthivel, Head and Chief Investigating Oficer of SIT
(respondent Nos. 3 and 4) wote to several banks to "stop all further
transactions, if any, through your bank in future" whereby 183 bank
accounts belonging to the Mutt and even independent 'trusts, which

had been functioning under the control and/or direction of the Mutt,
becane unfunctional. The result whereof was that the entire working
of the Kanchi Mitt canme to a standstill. Faced with such a draconian
order of the State authorities Hi s Holiness Sri Kanchi Kanakoti

Peet adhi pat hi Jagadguru Sri Sankaracharya Swamigal Srinmatam

Samast hanam represented by its Manager, filed wit petition No.

1050 of 2005 inpleading (1) State of Tam | Nadu, (2) Secretary to
CGovernment, H ndu Religious and Charitabl e Endownrents

Department, (3) Superintendent of Police, SI'T and several banks as
respondents praying that a wit of mandanus be issued forbearing
respondents 1 to 3 frominterfering with the right of the petitioner to
manage and adnminister its affairs properly including the bank
accounts in various banks held in its name and in the names of its
various endownents and trusts connected with it. The Hi gh Court

after exanmining the matter in considerable detail allowed the wit
petition by the judgnent and order dated 11.2.2005. It is noticed in
the judgnent that the Manager of the Mutt was called at least 15 tines
for interrogation and was arrested on 24.12.2004 and the junior
Shankaracharya was al so arrested on 11.1.2005. The police called for
title deeds relating to the properties, which had no connection with the
crimnal case. The letter, which was sent by the Chief I|nvestigating
Oficer to various banks has been quoted in the judgnment and the

same reads as under: -

"During the course of investigation there are reasonable

suspicion to indicate certain irregularities had crept in by

way of noney transactions to certain agencies through

your bank till today. Hence it is expedient and necessary

to stop all further transaction if any through your bank in
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future.

Therefore, | request that necessary steps may be
taken i mediately to freeze the account in the above
reference No. 1 on the file of your bank."

The respondent State sought to justify the action of freezing of the
accounts under Section 102 Cr.P.C. After detailed consideration of
the matter the High Court recorded its findings on the relevant issues
and paragraphs 44 and 46 thereof are being reproduced bel ow -
"44. The scope and applicability of Section 102,

Cr.P.C. is under rare and exceptional circunstances and

is to be applied only to the assets of the accused, which
are the direct outcome of the crinme and not to stifle the
activities of the Mutt which is an institution unconnected
with the of fence. The power which is vested for a
particul ar purpose cannot be stretched to irrel evant
matters and to extrenmes and to a breaking point, in the
event of which, the Court is conpelled to interfere.

Di scretion to use the power shoul d be used and exercised
cautiously, failing which, it becones m suse of discretion
and tainted with arbitrariness.

46. The Mutt is an organization of religious faith of

i nnuner abl e people. So also is the Church, Msque,

Wakf, etc. There are several Endowrents; Trusts and
philanthropic activities attached to these organizations
over which several devotees have personal interest, faith
and sentinental devotion. One may or nmy not agree

with the respective faith or belief of others.  But they
have a right to establish and maintain institutions for
religious and charitable purposes within the framework

of law and such right is granted as a fundanental right
under the Constitution vide Article 26.  Such an

organi zati on cannot be paral ysed or closed down

virtually by sending a letter purporting to act under
Section 102, Cr.P.C., only for the reason that the Head of
the Mutt and few office bearers arealleged to be

involved in some offences. A word of caution to the
Speci al I nvestigation Team By all neans, take action in
the crimnal cases against the indicted individuals with a
si ngl e-m nded determination if you feel convinced about
their guilt. No one is above the law. - But if you divert
and deviate fromthat direction unm ndful of the rights of
i nnocent devotees of the Miutt, it would result not only in
diluting the prosecution, but also cast a deep shadow on
it. |If there is anything wong with the adninistration of
the mutt, it is for the HR and C E. Departnent which

has to conmply with the procedure under the Act and to

| ook after the said issues in terns of the provisions of the
Act and it is not for the police to interfere with the
functions of the Mutt while investigating a case of

nmurder or assault. Even if any conmission or onission
anmounting to a crimnal misconduct is brought to light in
so far as the admi nistration of the Miutt is concerned in
the opinion of the HR & C. E. Departnent, it may be

open to the HR & C. E. Departnent to file a conpl aint
before the police for appropriate action against the

i ndi viduals concerned. It is not for the Specia

I nvestigati on Team dealing with a nmurder and assault

case to plunge into the accounts of the Miutt, and paral yse
its functions by invoking Section 102, Cr.P.C."

14. The Hi gh Court accordingly held that the inmpugned action of

the Chief Investigating Oficer, SIT in invoking Section 102 Cr.P.C.

for freezing of the accounts of the Mutt is ultra vires the said
provision, illegal and |liable to be set aside, subject to the direction to
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the petitioner that they shall submt a statenent of accounts pertaining

to all bank deposits to the third respondent once in a nonth till the
conpl etion of the trial
15. Dr. Dhavan, |earned senior counsel appearing for the

respondents sought to justify the freezing of the accounts on the
ground that the petitioner had hatched conspiracy to get Sankararaman
nurdered and | arge anpbunt of nobney was being withdrawn fromthe

banks to finance the hirelings. W are not inpressed by the

subm ssi on nmade by Dr. Dhavan. The alleged conspiracy to commt

the nurder of Sankararaman cul minated with his nurder, which took

pl ace on 3.9.2004 and thereafter even according to the own case of the
prosecution no further offence has been commtted in pursuance of the
sai d conspiracy. The directions for freezing the accounts were issued
sone time in 2005. It is also inportant to note that the order of the
H gh Court allowing the-wit petition and setting aside the direction
i ssued regarding freezing of the accounts has attained finality as the
sane has not been chall enged i n.any higher forum As rightly

observed by the H gh Court an organization (Miutt) cannot be

paral ysed or cl osed down by issuing a direction under Section 102
Cr.P.C. only for the reason that the head of the Mutt and few office
bearers are alleged to be involved in sone offence. The freezing of al
the accounts of the Miutt and its associated trusts and endowrents is a
clear pointer to the fact that the State nachi nery anyhow wants to
paral yse the entire working of the Miutt and the associated trusts and
endowrents in order to put pressure upon the petitioner and other co-
accused who are in any manner connected with the Mutt so that they

may not be able to defend themselves. ~ It is - indeed surprising that in
spite of clear |anguage used in sub-Section (1) of Section 102 Cr.P.C
to the effect \026 any police officer may seize any property which may be
al  eged or suspected to have been stolen, or which my be found

under circunstances which create suspicion of the conm ssion of any
office \026 all the 183 accounts were frozen merely on the ground that
the head of the Mutt was involved in the nurder case. The action of
freezing the accounts denpnstrates as to what extent the State

machi nery can go while prosecuting the petitioner in the

Sankar ar aman mnurder case

16. Anot her circunstance pointed out by the | earned counsel for the
petitioner is the invocation of Goondas Act against 16 co-accused of
the case, including N Sundaresan (respondent No. 7) and M K., ‘Raghu
(respondent No. 8) between 13th to 25th January, 2005, while they had
still not been granted bail in the present nurder case. N. Sundaresan
is a Gold Medalist of B.Com and retired as Class | Oficer in the
Reserve Bank of India. After retirenent he is working as Manager of
the Mutt and is aged about 67 years. The detention order was
chal | enged by these accused by filing Habeas Corpus petition No. 79
etc. of 2005 in Madras High Court and the same was all owed on

5.5.2005 and all the detention orders were quashed. The H gh Court
observed as under in its judgment: -

"In spite of our hectic search, we are unable to find any

material either through sone docunents or through sone

statements fromthe public to show that due to the“ground

i ncident, there has been a feeling of insecurity anong the

peopl e who are residents of the local area. Simlarly, no

single materials has been placed before the detaining

authority to indicate that even tenpo of |ife was affected

or that the people in the locality got afraid or felt insecure

or that there was public disorder. Nobody speaks about

the apprehension that even tenpo of the community got

endanger ed

In the absence of any material to show that there was

di sturbance to the public order in the public place and the

peopl e got panic due to the said incident, we are at loss to
understand as to how the detaining authority could

uniformy state in all the detention order: "by comitting

the above describing crine in a public place, he has
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created fear and panic and a feeling of insecurity in the
m nds of the people of the area and thereby acted in a
manner prejudicial to the maintenance of public order.
......... that the conclusion arrived at by the
detaining authority as nentioned in the grounds of
detention totally contradicts the case of the sponsoring
authority."
(the word "ground incident" has been used for the murder
case of Sankararaman)

17. Dr. Raj eev Dhavan, |earned senior counsel for the respondents,
has submitted that against the judgnment of the High Court the

Prohi bition and Exci se Departnment, Tam | Nadu, has filed a Specia

Leave Petition in the Suprene Court on which notice has been issued
both on the petition and also on the stay application on 22.8.2005. Be
that as it may, the date of passing of the detention order is quite
relevant. This Court granted bail to the petitioner Jayendra

Sar aswat hi, on 10th January, 2005 and the detention orders have been
passed between 13thto 25th January, 2005, while these 16 co-accused
were still in custody in the nurder case. It is not possible to lightly
brush aside the contention of the |earned counsel for the petitioner that
the af oresaid detention orders were passed only to pre-enpt the

rel ease from custody of these accused as a result of bail being granted
to them as some of ‘themwould have claimed parity with the order of
bail granted to the petitioner Jayendra Saraswathi by the Suprene
Court.

18. Shri G L. Sanghi, |earned senior counsel for the accused MK
Raghu (respondent No. 8) has submitted that another case as Crine

No. 289 of 2005 has been registered agai nst respondent Nos. 7, 8 and

10 under Section 20(b)(ii) of NDPS Act on the basis of the alleged
statenment of one Agilan @ Sait, who was allegedly arrested on

22. 4. 2005 near bus stand Chengl epet for being in possession of 3 Kg.

of Ganja. According to the |earned counsel a persistent attenpt is
bei ng made by the State machinery to inplicate the accused in severa
cases so that they may not be ina position to effectively defend
thensel ves in the murder case of Sankararaman

19. Shri Nariman, |earned senior counsel for the petitioner has al so
submitted that not only the State machinery is being used to cause
harassnment to the accused in the murder case in every possible

manner but even those, who have witten any kind of article or have

gi ven any press statement or interviewcriticizing the action of the
State in arresting and involving the petitioner Jayendra Saraswathi in
the nurder case of Sankararaman, have not been spared-and crinm na

cases have been | odged agai nst them He has placed before the Court
copi es of the conpl ai nts which have been filed under Section 199(2)
Cr.P.C. against Shri Murli Manohar Joshi, former Union M nister for
Human Resour ces Devel opnent, Shri Karunani dhi  (President, DWK

and forner Chief Mnister of Tam | Nadu), Shri H Raja, MA and

Shri G@urunurthi, a journalist for their prosecution under Section 500

| PC. These papers show that the City Public Prosecutor, Chennai has
filed separate conplaints in accordance with Section 199(2) Cr.P.C

agai nst Shri Murli Manohar Joshi, Shri Karunani dhi, Shri H Raja and
Shri Gurunurthi for having nade statenments agai nst the functioning

of the Government of Tam | Nadu intending to harmthe reputation of

the Chief Mnister of the State. Shri Gurunurthi filed wit petition
No. 5835 of 2005 in the Madras H gh Court for quashing of the FIR

and the charge-sheet filed against himand an order has been passed
staying his arrest. Learned counsel has submitted that filing of the
conpl ai nts under Section 500 | PC agai nst these persons shows that

even expressing any kind of dissent against the prosecution of the
petitioner either in an article which is published in a newspaper or by
giving interviewto nedia or a press statenment is not being tolerated in
the State of Tami| Nadu and by | aunchi ng prosecution an atnosphere

of threat and fear has been created to stifle any kind of dissent.
According to the | earned counsel the filing of the conplaints anpunts
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to violation of the fundanental rights of free speech guaranteed under
the Constitution. Dr. Dhavan, |earned counsel for the State has
submitted that if any defamatory statenent is nade maligning the
reputation of the Chief Mnister a prosecution under Section 500 | PC
can certainly be | aunched and as such no adverse inference can be
drawn nerely because a conplaint has been filed agai nst those who
are holding high political offices or sone journalists.
20. Shri Nariman has al so subnitted that an anmount of Rs.5.00
| akhs was paid by way of solatiumby the Chief Mnister to Padma
Sankar ar aman, wi dow of Sankararaman (deceased) in the Secretariat
bui |l ding on 24.11. 2005, which event was w dely covered in the
medi a. Just five days thereafter Padma Sankararaman identified
respondent Nos. 12 and 13 in a test identification parade as they are
al | eged to have gone to her house enquiring about the deceased.
Learned counsel has submitted that there is no occasion for paying an
amount of Rs.5.00 | akhs frompublic exchequer to the w dow of the
deceased of a nurder case. Odinarily, the State pays conpensation
or some monetary help to victins of natural calamty |ike flood,
eart hquake, cyclone, etc., or to famly nmenbers of public servants
who are killed in the discharge of their official duty. After paynent of
this heavy anmount of noney to the wi dow of the deceased, it is urged,
the wi dow of the deceased can-go to any extent and woul d speak
what ever the prosecution agency wants her to say. The fact that an
amount of Rs.5.00 | akhs was paid to the w dow of the deceased
Sankar araman on 24,11.2004 in the Secretariat building, which was
wi dely covered in the nedia, is not disputed fromthe side of the State.
21. Shri Shanti Bhushan, |earned senior counsel for respondent No.
6 Ravi Subranmani am (approver) has strongly opposed the prayer for
transfer of the case fromthe State of Tami| Nadu. Learned counse
has submitted that that there is nothing wong if the Chief Mnister,
who is also holding the Hone portfolio, nmakes a statenment on the
fl oor of the House, specially where the case had generated w de
publicity and was being reported in various newspapers and nedi a.
Learned counsel has further submtted that in case the accused has any
genui ne apprehension that they will not get a fair trial before a
particul ar sessions judge, they can-approach the H gh Court and seek
transfer to some other Sessions Judge but there is no reason at all to
condemn the entire judiciary of the State of Tam | 'Nadu. Learned
counsel has al so urged that over 370 prosecution w tnesses have been
cited in the charge-sheet and while judgi ng the apprehensi on of .the
accused the inconveni ence, which may result to the prosecution in the
event of transfer of the case to another State, cannot be overl ooked.
Ms. Indira Jaisingh, who has appeared for Padnma Sankarar anan
(wi dow of the deceased Sankararaman) has submitted that all the
prosecution witnesses are Tam | speaking and various docunents
pertaining to the case are also in the Tam | language. There being no
al | egati on agai nst the concerned Sessions Judge, it is contended that
there is absolutely no ground to transfer the case outside the State of
Tam | Nadu. Learned counsel has placed strong reliance on Abdu
Nazar Madani vs. State of Tam| Nadu and anot her (2000) 6 SCC 204,
where this Court made the follow ng observations in paragraphs 7 and
8 of the report: -

"The purpose of the crimnal trial is to dispense
fair and inpartial justice uninfluenced by extraneous
consideration. Wen it is shown that public confidence
in the fairness of a trial would be seriously underm ned,
any party can seek the transfer of a case within the State
under Section 407 and anywhere in the country under
Section 406 Cr.P.C. The apprehension of not getting a
fair and inmpartial inquiry or trial is required to be
reasonabl e and not inmagi nary, based upon conjectures
and surnmises. |If it appears that the di spensation of
crimnal justice is not possible inpartially and
objectively and w thout any bias, before any court or
even at any place, the appropriate court may transfer the
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case to another court where it feels that holding of fair
and proper trial is conducive. No universal or hard and
fast rules can be prescribed for deciding a transfer
petition which has always to be deci ded on the basis of
the facts of each case.

Conveni ence of the parties including the w tnesses
to be produced at the trial is also a relevant consideration
for deciding the transfer petition. The convenience of the
parties does not necessarily nean the conveni ence of the
petitioners al one who approached the court on
m sconcei ved notions of apprehension. Conveni ence for
the purposes of transfer means the conveni ence of the
prosecution, other accused, the w tnesses and the |arger
i nterest of the society.

The nere exi stence of a surcharged atnosphere
wi t hout there being proof of inability of holding fair and
inmpartial trial cannot be nade a ground for transfer of a
case. The alleged communal |y surcharged atnbsphere
has to be considered in the |light of the accusati ons nmade
and the nature of the crine conmtted by the accused
seeki ng transfer of his case. It will be unsafe to hold that
as and when accusations are made regarding the
exi stence of a surcharged conmunal atnosphere, the
case should be transferred fromthe area where existence
of such surcharged at nosphere is alleged. The Suprene
Court had not concluded so generally in Francis Case
(G X. Francis vs. Banke Bihari Singh AR 1958 SC 309,
expl ai ned and di stingui shed)."

22. Learned counsel for the petitioner in support of his subm ssion
has pl aced reliance on the follow ng observati ons nmade by this Court
in Gurcharan Dass Chadha vs. State of Rajasthan AIR 1966 SC 1418: -
"A case is transferred if there is a reasonable

apprehensi on on the part of a party to a case that justice

will not be done. A petitioner is not required to

denonstrate that justice will inevitably fail. He is

entitled to a transfer if he shows circunstances from

which it can be inferred that he entertains an

apprehension and that it is reasonable in the

circunstances alleged. It is one of the principles of the

admi ni stration of justice that justice should not only be

done but it should be seen to be done. However, a nere

all egation that there is apprehension that justice w.ll not

be done in a given case does not suffice. The Court has

further to see whether the apprehension is reasonabl e or

not. To judge the reasonabl eness of the apprehension the

state of the mnd of the person who entertains the

apprehension is no doubt relevant but that is not all.  The

appr ehensi on nmust not only be entertai ned, but nust

appear to the Court to be a reasonabl e apprehension.™”

In K. Anbazhagan v. Superintendent of Police & Os. (2004) 3 SCC
767, it was held as under: -

"Free and fair trial is sine qua non of Article 21 of the
Consti tution. It istrite lawthat justice should not only
be done it should be seened to have been done. |If the
crimnal trial is not free and fair and not free from bi as,
judicial fairness and the crininal justice systemwould be
at stake shaking the confidence of the public in the

system and woe would be the rule of |aw It is inmportant
to note that in such a case the question is not whether the
petitioner is actually biased but the question is whether
the circunstances are such that there is a reasonable
apprehension in the mnd of the petitioner."
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The principle laid down in these cases is nore or |less the sane. |If
there is reasonabl e apprehension on the part of a party to a case that
justice may not be done, he may seek transfer of the case. The
apprehensi on entertained by the party nust be a reasonable one and

the case cannot be transferred on a mere allegation that there is
apprehension that justice will not be done.

23. We have di scussed above nany facets of the case which do

show that the State machinery in Tami| Nadu is not only taking an

undue interest but is going to any extent in securing the conviction of
the accused by any nmeans and to stifle even publication of any article
or expression of dissent in nedia or press, interview by journalists or
per sons who have held high positions in public Iife and are wholly
unconnected with the crimunal case. The affidavits and the docunents

pl aced on record conclusively establish that a serious attenpt has been
made by the State machinery to |aunch crimnal prosecution against

| awyers, who may be even renotely connected with the defence of the
accused. The Superintendent of Police, SIT and police inspector
connected with the investigation even went to the extent of pronpting
the approver Ravi Subramani amto nmake insinuation against a very

seni or counsel, who has been practicing for over 43 years and is
appearing-as counsel for the petitioner. The other counsel had to file
wit petitions in the Madras H gh Court for seeking a direction for
transferring investigation of the crim nal cases registered against them
fromthe |l ocal police to CBI. The police subnitted charge-sheet

agai nst two junior /lady |awers under various sections of |PC

i ncludi ng Section 201 | PC when even accepting every word in the

FIR | odged by Snt. Chitra wi fe of Ravi Subranmani am (approver) as
correct, no offence under the said provision is made out. C ause (1) of
Article 22, which finds place inPart Ill of the Constitution of India
dealing with Fundamental Ri ghts, gives a guarantee to a person

arrested and detained to be defended by a legal practitioner of his
choice. Section 303 of Code of Crimnal” Procedure says that any

person accused of an offence before a crimnal court or against whom
proceedi ngs are instituted under the Code, may of right be defended

by a pl eader of his choice. Even under the British Rule when Code of
Crimnal Procedure 1898, was enacted, Section 340(1) thereof gave a
simlar right to an accused. It is elenentary that if a |lawer whomthe
accused has engaged for his defence is put under a'threat of crimna
prosecution, he can hardly discharge his professional duty of

defending his client in a fearless nanner. A-senior and respected
counsel is bound to get unnerved if an-.insinuation is nmade agai nst him
in court that he approached the wife of a witness for not giving

evi dence agai nst the accused in the court. Fromthe material placed
before us we are prima facie satisfied that a situation has arisen in the
present case wherein the | awers engaged by the petitioner and other

co- accused cannot performtheir professional duty in a proper and

di gni fi ed manner on account of various hurdles created by the State
machi nery. The | awyers would be nmore concerned with shielding

their own reputation or their liberty rather than cross-examnm ning the
prosecution witnesses for eliciting the truth. The constant fear of not
causi ng any annoyance to the prosecution w tnesses specially those of
the police departnment would loomlarge over their nmind vitally
affecting the defence of the accused. Passing of the detention order
agai nst 16 co-accused soon after grant of bail to the petitioner by this
Court on 10.1.2005, which order could be of sone support in seeking
parity or otherwi se for securing bail in the present nurder case, is a
clear pointer to the fact that the State wanted to deprive them of any
chance to secure release fromcustody. Even though this Court has

i ssued notice on the special |eave petition filed by the State agai nst the
order of the Hi gh Court by which Habeas Corpus petition of the 16
co-accused was all owed, yet the observations nmade in the said order
show in unni stakable terns that the even tenpo of |life was not

di sturbed, nor the public order was affected by the murder of

Sankar araman and the detention order was passed w thout any basis.
Again, the action of the State in directing the banks to freeze all the
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183 accounts of the Miutt in the purported exercise of the power
conferred under Section 102 Cr.P.C., which had affected the entire
activities of the Mutt and other associated trusts and endowrents only
on the ground that the petitioner, who is the head of the Miutt, has
been charge sheeted for entering into a conspiracy to nurder

Sankar araman, |eads to an inference that the State nachinery is not

only interested in securing conviction of the petitioner and the other
co-accused but also to bring to a conplete halt the entire religious and
other activities of the various trusts and endowrents and the
performance of Pooja and other rituals in the tenples and religious

pl aces in accordance with the customand traditions and thereby create
a fear psychosis in the mnds of the people. This nmay deter any one to
appear in court and give evidence in defence of the accused.

Launchi ng of prosecution against prom nent persons who have held

hi gh political offices and promnent journalists nerely because they
expressed sone di ssent against the arrest of the petitioner shows the
attitude of the State that it cannot tolerate any kind of dissent, which is
the nmost cherished right in a denbcracy guaranteed by Article 19 of

the Consti'tution.

24, Taki'ng into consideration the entire facts and circunstances of
the case and the material on record, we have no hesitation in hol ding
that the petitioner and other co-accused of the case have a reasonable
apprehension that they will not get justice in the State of Tanmi| Nadu.
We would like to clarify here that we are casting no reflection on the
district judiciary/in the State of Tam| Nadu. But it is the actions of
the prosecuting agency and the State nachi nery, which are

responsi ble for creating a reasonabl e apprehension in the mnd of the
petitioner and other co-accused that they will not get justice if the tria
is held in any place inside the State of Tami| Nadu. W are, therefore,
of the opinion that the interest of justice requires that the trial may be
transferred to a place outside the State of Tamil Nadu

25. The next question which arises for consideration is as to where
the sessions case should be transferred. Shri F.S. Nariman, |earned
seni or counsel for the petitioner, has subnmtted that the case may be
transferred to any adjoining district like Chittoor, Nellore, Cuddapah
or Tirupati in the State of Andhra Pradesh as about one-third of the
judicial officers in the said State and particularly in the aforesaid
districts are conversant with Tam | |anguage. It i's also submtted that
in view of Section 277 Cr.P.C. if the witness does not give statenent

in the | anguage of the Court, a translation of the evidence i'n the

| anguage of the Court has to be prepared as the exam nation of the

wi tness proceeds and, therefore, transferring the case to a district
which is not Tam | speaking is also perm ssible under 1aw. Dr. Rajiv
Dhawan, | earned counsel for the respondents, has submtted that if at
all the case is transferred, it should be transferred to Pondicherry as
the | anguage spoken there is Tami|l and it is only at a distance of 70
krms. From Kanchi puram In our opinion, while directing transfer  of

a crimnal case the | anguage spoken by the w tnesses assumes great

i nportance as translation of deposition of a witness apart frombeing a
difficult job, often does not carry the sane sense which the witness
wants to convey. The conveni ence of the prosecuting agency,

especially in a case where there are | arge nunber of witnesses and
docunents, has also an inportant bearing. W are, therefore, of the

opi nion that the case may be transferred to Pondicherry as there wll

be no difficulty in recording the evidence in the sane | anguage in
which alnost all the witnesses would depose and with which the
presiding judge would be famliar. It is only at a short distance from
Kanchi puram and the wi tnesses woul d not face much inconveni ence

i n going there.

26. The transfer petition is accordingly allowed. The Sessi ons
Case No. 197 of 2005 pending before the Principal Sessions Court,

Chengl epet, is transferred to the Court of Principal District and

Sessi ons Judge, Pondicherry, who nay either try the case hinself or
assign it to any other Sessions Judge conpetent to try the sanme. A
applications stand di sposed of.
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