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ACT:

Tam | Nadu Additional Sales Tax Act, (Act Il of 1976)-
Legi sl ative conpetence to levy Additional Tax in addition to
the collection of surcharge wunder the Tam'| nadu Sal es Tax
(Surcharge) Act, 1971-Wether the Jlevy of graded rates
violates Article 14 of the Constitution-Wether the | evy of
Addi tional Tax itself is violative of Articles 19 and 301 of
the Constitution since it prohibits passing of the incidence
of taxation to the consuner of goods-Constitution of India
1950 Article 14, 19 and 301

HEADNOTE:

In Tami| Nadu the levy of the Sales Tax is regul ated by
the Tam | Nadu Ceneral Sales Tax Act, 1959. In the'year 1970
the State Legislature enacted the Tami|l Nadu Addi'ti ona
Sal es Tax Act, (Act XV of 1970) with effect from May 28,
1970. The schene of section 2 of the Act was to levy the
Addi tional Tax by the process of increasing the tax payable
under the Act of 1959 by 10 percent the said increase
representing the quantum of the Additional Tax. The proviso
to Section stipulates for a concessional treatnment in
respect of the declared goods. In Septenber, 1971 the State
Legi slature enacted the Tami|l Nadu Sales Tax (Surcharge)
Act, 1971. wth retrospective effect fromJune, 1971. Under
Section 3 of that Act every dealer liable to pay tax under
the Act of 1959 was subjected to a further liability to pay
surcharge at the rate of 5 per cent of such tax. 1n-1976 the
Tami | Nadu Additional Sales Tax (Act 11) of 1976 was passed
amendi ng and substituting Section 2 of the wearlier Act
providing for graded rates with a super added condition that
the Additional Tax payable cannot be «collected from the
consuners, a contravention of which would attract pena
action. On receipt of notices of demand issued consequent
upon the assessment to Additional Sales Tax wunder the
provisions of the Section as amended by the 1976 Act the
petitioners have cone up to the Court <challenging the
constitutional validity of the Act, 1976 and seeking to
guash the assessnent orders and the notices of demand issued
to them

Di smissing the Wit Petitions, the Court

AN
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HELD: 1- The contentions that the anended Section 2 of
the Tam| Nadu Additional Sales Tax Act 2 of 1976 is devoid
of legislative conpetence in as much as it inmposes not a tax
on sales but a tax on incone, that the adoption
981
of slab systemfor determning tax liability is alien to the
concept of Sales Tax that the levy of Additional Tax under
the i npugned enactnent violates Articles 14 and 19 of the
Constitution and that the provisions of the Act are
violative of Article 301 of the Constitution are all totally
devoid of nerit. [991C DO

M's Pharma Associates and others v. State of Bihar
[1983] 4 S.C.C. 45 S. Kodar v. State of Kerala [1975] 1
S.C.R 121 foll owed.

2. The constitutional wvalidity of the | evy of
Additional Tax is not in-any manner affected by the change
brought about in the node of ~levy and as a result of the
amendnents effected by the inpugned Act. The inpugned
enact ment ‘has -~ nerely anmended the 1970 Act. It has not
introduced a new tax; what it has done is only to anend the
1970 Act by providing for different nethod of conputation of
the Additional Tax |leviable -under that Act by linking the
rate of levy to thetaxable turnover instead or to the
amount of tax assessed under the Act of 1959. The nature and
identity of the Additional Sales Tax inmposed by the 1970 Act
have not been in any way altered by  the inpugned Act.
[ 985F; G, E; D]

S. Kodar v. State of Kerala, [1975] 1 S CR 121
referred to.

JUDGVENT:

ORIG NAL JURISDICTION:. Wit Petition (Cvil) Nos. 4358
of 1978, 212-213, 760 of 1979 and 6449 of 1980.

Under article 32 of the Constitution of India

S.N. Kacker and A.T.M Sanpath for the Petitioner in
W P. Nos. 212-213 of 1980.

A K Sen, AT M Sanmpath and P.N. Ramalingam for the
Petitioner in WP. No. 760 of 1979.

A T.M Sampath and P.N. Ramalingam for the Petitioner
in WP. Nos. 4358 of 1978 and 6449 of 1980.

S.T. Desai and A V. Rangam for the Respondent.

The Judgrment of the Court was delivered by

BALAKRI SHNA ERADI, J. in these Wit~ Petitions, the
petitioners have challenged the constitutional validity of
the provisions of Tami| Nadu Additional Sales Tax Act 1976
(Act 2 of 1976). By the said Act section 2 of the Tam | Nadu
Addi tional Sales Tax Act, 1970 was anended by substituting a
new provision in the place of what existed before, section 3
was omtted and section 3A was newy introduced to the Act.
As the points raised in all these Wit Petitions are
identical, they were heard together and are disposed of by
this comon judgnent.
982

Before we proceed to set out the provisions of the
i mpugned Act, it is necessary to narrate in brief the
| egislative history that preceded its enactment. The basic
statute providing for the levy of Sales tax in the State of
Tam| Nadu is the Tam | Nadu GCeneral Sales Tax Act, 1959
(hereinafter referred to as "the Act of 1959") In the year
1970, the State Legislature enacted the Tam | Nadu
Addi tional Sales Tax Act-Act 14 of 1970 (hereinafter called
the 1970 Act)-which was brought into force with effect from
May 28, 1970. The said Act provides for the levy of an
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additional tax on the sale or purchase of goods. Section 2
of the Act which is the charging section was in the
follow ng terns: -

"2. Levy of additional tax in the case of certain
dealers:-(1) The tax payable wunder the Tam | Nadu
CGeneral Sales Tax Act, 1959 (Tam| Nadu Act of 1959)
(thereafter in this section referred to as the said
Act), shall in the case of a dealer whose tota
turnover for a year exceeds ten |akhs of rupees, be
increased by an additional tax at the rate of (ten per
cent) of the tax payable by that dealer for that year
and the provision of the said Act shall apply in
relation to the said additional tax as they apply in
relation to the said tax payable under the said Act.

Provi ded that ~ where in respect of declared goods
as defendi ng cl ause (h) of section of the said Act, the
tax payable by such deal er under the said Act together
wi.th the additional tax payable under this sub-section,
exceeds (four ~percent) of the sale or purchase price
thereof, the rate of additional tax in respect of such
goods shall be reduced to such an extent that the tax
and the additional tax together shall not exceed (four
per cent) of the- sale or purchase price of such goods."
It will be noticed that the schene of this section was

to levy the additional tax by the process of increasing the
tax payable wunder the Act of 1959 by ten per cent the said
i ncrease representing the quantum of the additional tax. The
proviso to the 'section stipulates for a  concessiona
treatment in respect of the decl ared goods. It is
unnecessary for us to deal with the said proviso or with
section 3 of the said Act as these provisions have no
rel evance to the determnation of the point raised in the
cases now before us.

983

In Septenber, 1971, the State Legislature enacted the
Tam | Nadu Sal es Tax (Surcharge) Act , 1971 with
retrospective effect fromJune, (1971. Under section 3 of
that Act, every dealer liable to pay tax under the Act of
1959 was subjected to a further liability to pay a surcharge
at the rate of five per cent of such tax. The first proviso
to the said section states that in the city of Madras the
rate of surcharge shall be ten per centfor the period
conmenci ng on the June 19, 1971 and ending with the June 28,
1971. The second provi so extended certain concessions inthe
rate of surcharge in respect of declared goods.

Thereafter followed the inmpugned statute nanely, the
Tam | Nadu Additional Sales Tax (Act 2) of 1976, which was
brought into force with effect from1.4.1976. Section 2 of
the said Act anmended section 2 of the Tam | Nadu Additiona
Sal es Tax Act, 1970 by substituting the foll owi ng provision
in replacenent of the original section

"2. Levy of additional tax in the case of certain

deal ers-

1. (a) The tax payable wunder the Tam | Nadu Ceneral

Sal es Tax Act, 1959 (Tam| Nadu Act | of 1959)

(hereinafter in this section referred to as the

said Act), shall, in the case of a deal er whose

taxabl e turnover for a year exceeds three | akhs of
rupees, be i ncreased by an additional t ax
calcul ated at the follow ng rates, nanely:-

Rat e of tax

(i) Were the taxable turnover exceeds 0.4 per cent

of three |[|akhs of rupees but does the taxabl e

not exceed five | akhs of rupees. turnover.

(ii) Where the taxable turnover exceeds 0.5 percent
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five lakhs of rupees but does not of the tax-
exceed seven | akhs of rupees. abl e turnover

(iii)Were the taxable turnover exceeds 0.6 percent
seven | akhs of rupees but does not of the
exceed ten |akhs of rupees. t axabl e

turnover.

(iv) Wiere the taxable turnover exceeds 0.7 percent
ten | akhs of rupees of the taxable

turnover.

984

Provided that where in respect of declared goods
as defined in clause (h) of section 2 of the said
Act, the tax payable by such dealer under this
said Act, together with the additional tax payable
under this sub section, exceeds four per cent of
the sale or purchase price thereof, the rate of
additional tax in respect of such goods shall be
reduced to -such an extent that the tax and the
additi onal tax together shall not exceed four per
cent of the sale or purchase price of such goods.
(b) The provisions of the said Act Shall apply in
relation to the additional tax payable under
clause (a) as they apply in relation to the tax
payabl e under the said Act.

(2) Notwithstanding anything contained in the said Act
no dealer referred to in sub-section (1) shall be
entitled to collect the additional tax payable
under the said sub-section

(3) Any dealer who collects the additional tax payable
under sub-section (1) in contravention of the
provi si ons of — sub-section (2) shall be punishable
with fine which nay extend to one thousand rupees,
and no Court below the rank of a Presidency
Magi strate or a Magistrate of the First  dass
shall try any such offence.”

VWi |l e under the provisions of section 2 as they stood
prior to the anendnent, the additional sales tax was to be
calculated and levied at a certain percentage of the tax
assessed on the deal er under the Act of 1959, the schene of
the anended section is to adopt the taxable turnover of the
dealer as the base for the levy of the additional tax, the
rate or percentage to be applied for calculation of “the
addi ti onal tax depending upon the quantum of the taxable
turnover and the slab into which the case of a particular
dealer will fall on the basis of the specification of the
slab limts indicated in the section

On receipt of notices of demand i ssued consequent upon
assessnments to additional sales tax under the provisions of
the section as anmended by the inpugned Act the petitioners
have
985
cone up to this Court challenging the constitutiona
validity of the inmpugned Act of 1976 and seeking to quash
the assessment orders and the notices of demand issued to
t hem

The first contention urged on behalf of the petitioners
is that since the State Legislature had al ready provided for
the levy of a tax on sales by the Act of 1959 and had al so
enacted a further statute aut horising the | evy and
collection of a surcharge which is in truth and substance
the inposition of an additional sales tax, it could not
legally go on legislating further enactnents providi ng again
for levy of additional sales tax. On this basis it is
contended that the provisions of the inpugned Act, 1976 are
ultra vires and devoid of |egislative conpetence. W see no
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substance in this contention. The inpugned enactnment has
nerely anended the 1970 Act. It has not introduced a new
tax; what it has done is only to anmend the 1970 Act by
providing for a different nethod of conmputation of the
additional tax |leviable under that Act. The validity of the
1970 Act has been wupheld by a Constitution Bench of this
Court in the case of S. Kodar v. State of Kerala. Hence
there is no longer any scope for the petitioners to contend
that the State Legislature had no conpetence to provide for
the levy of additional sales tax. The nature and identity of
the additional sales tax inposed by the 1970 Act have not
been in any way altered by the inpugned Act. As already
poi nted out what has been done by the inpugned Act is only
to provide for a different node of conputation of the
additional sales tax by linking the rate of levy to the
taxabl e turnover instead of to the anmpunt of tax assessed
under the Act of 1959. The constitutional validity of the
levy of additional tax is not in any manner affected by the

said change brought about in the node of levy and
conputationas a result of the anmendnents affected by the
i mpugned Act.

It was strongly contended on behal f of the petitioners
that the prescriptionof different rates of additional sales
tax dependi ng upon the quantum of turnover of the different
assessees is totally repugnant to the concept of |levy of tax
on sales. Another argunent advanced by Counsel for the
petitioners was that since under the anended provisions of
section 2, two dealers selling the “same comodity will be
liable to pay additional tax at different rates depending
upon their respective annual ~turnovers, there is a clear
violation of Article 14 of the Constitution as dissimlar
treatnent simlarly situated. A further contention
986
urged on behalf of the petitioners was that the levy inits
present fromis really a tax on 'gross income’ and not a tax
on 'sales’ and hence it is ultra vires the State Legislature
as it has no conpetence to levy a tax on incone other than
agriculture inconme. Another ground of attack pressed by
Counsel was that the levy of additional sales tax under the
i mpugned Act is confiscatory in nature, that it  inpose
unreasonabl e restrictions on the petitioners right to carry
on business and offends Article 19 of the Constitution
particularly in view of the prohibition contained in sub-
section (2) of section 2 against collection of additiona
tax from the consuners. Yet another point takenin the Wit
Petitions but not very seriously urged at the tinme of
hearing is that the levy of additional tax ~under the
i mpugned Act offends Article 301 of the Constitution since
the inposition of the additional liability would seriously
affect the business of the petitioners and on account of
their inability to bear the heavy burden their “right to
carry on freely trade, comerce and intercourse wthin the
territory of India will be adversely affected.

We are spared the necessity of dealing with any of the
aforesaid points in depth because everyone of themis fully
covered by pronouncenent of a Constitution Bench of this
Court in S. Kodar v. State of Kerala afore-cited.

The contention that the additional sales tax |evied
under the Tanmil Nadu Additional Sales Tax Act, 1970 was not
a tax on sales but was in reality a tax on the inconme of the
deal ers was rejected by the Constitution Bench which
observed thus:

" As regards the contention that the State

Legi sl ature has no power to pass the neasures, we are

of the viewthat additional tax is really a tax on the
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sal e of goods. The object of the Act, as is clear from
its provisions, is to increase the tax on the sale or
purchase of goods inposed by Tam| Nadu General Sales
Tax Act, 1959 and the fact that quantum of the
additional tax is determined with reference to the
sales tax inposed would not alter its character it may
be noted that additional tax is to be inposed only if
the turnover of a dealer exceeds Rs. 10 lakhs. It is in
reality a tax on the aggregate of sales effected by a
deal er during a year. The additional tax, there-

fore, is an enhancenment in the rate of the sales tax
when the turnover of a dealer exceeds Rs. 10 |akhs a
year and it is a tax on the aggregate of the sales
af fected by the deal er during the year. The decision in
Er nakul am Radi o~ Conpany v. State of Kerala which was
affirmed by a Division Bench of the Kerala Hi gh Court
in Kiliker “v. Sales Tax Oficer took that view The
sanme vi ew was taken by the Andhra Pradesh Hi gh Court in
A. S." Ramachandra Rao v. State of Andra Pradesh. This is
the correct view Entry 54 in- List Il authorises the
state legislature to inpose a tax on the sale or
purchase of goods. So, the contention of the appellants
that the additional sales tax is not a tax on sal es but
on the inconme /of the dealer is wthout any basis.

The further plea that the |evy of additional tax also

was confiscatory in nature and the -prohibition against
passing on the burden to the consuners was an unreasonabl e
restriction was al so negatived by this Court by stating:-

988

"As regards the second contention. that the
provisions of the Act are violative of the fundanenta
rights of the appellants wunder article 19 (1) (f) and
19 (1) (g), as the tax is upon the sale of goods and is
not shown to be confiscatory, it ~cannot be said that
the provisions of the “Act inpose any unreasonable
restrictions upon the appellants’ right to carry on
trade. It is, no doubt, true that every tax inposes
sonme restriction upon the right to carry on a business;
but it would not follow that the inmposition of the tax
in question is an unreasonable restriction upon the
appel  ants fundanent al right to carry —-on trade.
CGeneral |y speaking, the amount or rate of ataxis a
matter exclusively within the |egislative judgnent and
as long as a tax retains its avowed character and does
not confiscate property to the State under the guise of
tax, its reasonabl eness is outside the judicial ken

But it was contended that as the dealer is
prohi bited from passing on the incidence of tax to the
pur chaser,

the additional tax, unlike sales tax, is a tax on
i ncome of the deal er which he nmust pay whet her he nakes
any pro fit or not and is, therefore, an unreasonable
restriction on his fundanmental rights under article 19
(1) (9).

The I egal incidence of tax on sal e of goods under
the Tami| Nadu General Sales Tax, 1959 falls squarely
on the dealer. It may be that he can add the tax to the
price of the goods sold and thus pass it on to the
purchaser. But it is not necessary that the dealer
shoul d be enabled to pass on the incidence of the tax
on sale to the purchaser in order that it mght be a
tax on sal es of goods.

InJ. K lute MIls Co. v. State of UP. this
Court said, although it 1is true that sales tax is,
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according to accepted notions, intended to be passed on
to the buyer, and provisions authorising and regul ating
the collection of sales tax by the seller from the
purchaser are a usual feature of sales tax |egislation
it is not an essential characteristic of a sales tax
that the seller must have the right to pass it on to
the consunmer, not is the power of the legislature to
impose a tax on sales conditional on its making a
provision for sellers to collect the tax from the
pur chasers.

In Konduri Buchirajalingamv. State of Hyderabad
this Court said:

"It is then said that the sales tax is essentially
an indirect tax and therefore it cannot be demanded of
the appell ant wi thout allowi ng himto recoup hinmself by
col lecting the ~anount of the tax fromthe persons with
whom he deals. This Court has already decided in the
case of Tata Iron and Steel Co. Limted v. State of
Bihar (1958) 9 S. T.C. 267 that in law a sales tax need
not ‘be an indirect tax and that a tax can be a sales
tax though the primary Iliability for it is put upon a
person without giving him any power to recoup the
amount of the tax pay able, fromany other party."

989

As we sai'd, the additional tax is a tax upon sales
of goods and not upon the incone of « a dealer and so
long as it is not made out that the tax is
confiscatory, ' it is not possible to accept the
contention that because the dealer is disabled from
passing on the incidence of tax to the purchaser, the
provisi ons of the Act i pose an unreason able
restriction wupon the fundanental rights . of t he
appel l ants under article 19 (1) (g) or 19 (1) (f).
Dealing with the contention -that since the provisions

of the Act imposed different rates of tax on different
deal ers depending wupon their turnover there was a violation
of Article 14 of the Constitution, Mathew J. who spoke for
the Court observed:

"The | ast contention nanely that the provisions of
the Act inpose different rates of tax upon different
deal ers depending wupon their turnover which in effect
nmeans that the rate of tax on the sale of goods woul d
vary with the volune of the turnover of a dealer and
are, therefore, violative of article 14 is al so w thout
any basis. Cassification of dealers-on the basis of
their respective turnover for the purpose of  graded
i mposition so long as it is based on differentia
criteriarelevant to the legislative object to be
achieved is not unconstitutional. A classification
dependi ng upon the quantum of turnover for the purpose
of exenption from tax has been upheld in- severa
deci ded cases. By parity of reasoning, it can be said
that a legislative classification making the burden of
the tax heavier in proportion to the increase in
turnover would be reasonable. The basis is that just as
in taxes upon inconme or upon transfers at death, so

also in inposts upon business, the Ilittle man, by
reason of inferior capacity to pay, should bear a
lighter |oad of taxes, relatively as wel | as

absolutely, than is borne by the big one. The flat rate
is thought to be less efficient than the graded one as
an instrunent of social justice. The large dealer
occupies a position of econom c superiority by reason
of his greater volume of his business. And to nake his
tax heavier, both absolutely and relatively, 1is not
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arbitrary discrimnation, but an attenpt to proportion

the paynment to capacity to pay and thus to arrive in

the end at a nore genuine equality. The econom c w sdom
of a tax is within the exclusive province.
990

of legislature. The only question for the court to

consider is whether there is rationality in the belief

the legislature that capacity to pay the tax increases,
by and large, with an increase of receipts.

"Certain it is that merchants have faith in such a
correspondence and act upon that faith. If experience
did not teach that econom c advantage goes along with
| arger sales, there would be an end to the hot pursuit
for wide and wi der nmarkets ..... In brief, there is a
rel ation of correspondence between capacity to pay and
the ambunt of business done. Exceptions, of course,
there are. The law builds upon the probables, and
shapes the neasure of the tax accordingly...... At the
very least, an increase of gross sales carries with it
an.i‘'ncrease of opportunity for profit, which supplies a
rational basis for divisioninto classes, at all events
when coupl ed wi th evidence of a high degree of
probability that the opportunity will be fruitful"

(See the -dissenting judgnent " of Justice Cardozo.
Justice Brandeis and Justice Stone)

The reasoning of the mnority inthat case appeals to
us as nore in  consonance wth social justice in an
egalitarian state than that of the majority.

As we said, large dealer occupies  a position of
econom c superiority by reason of ~his volunme of
busi ness and to make the tax heavier on. him both
absol utely and relatively i s not arbitrary
di scrimnation but an attenpt to proportion the paynent
to capacity to pay and thus arrive in the end at a nore
genuine equality. The - _capaci ty of a dealer, in
particul ar circumstances, to pay tax is not an
irrelevant factor in fixing  the rate of tax / and one
i ndex of <capacity is the ‘quantum of turnover. The
argunent that while a dealer beyond certain lint is
obliged to pay higher tax, when others bear a less tax,
and it is consequently discrimnatory, really msses
the point namely that the forner kind of dealers are in
a position of econonmic superiority by reason of their
vol unme of business and forma class by

991

thensel ves. They cannot be treated as on a part with

conparatively small dealers. An attenpt to proportion

the paynment to capacity to pay and thus bring about a

real and factual equality cannot be ruled out as

irrelevant in levy of tax on the sale or purchase of
goods. The object of a tax is not only to rai se revenue
but also to regulate the econonic life of the society".

The sane principles have been recently reiterated by a
Three Judge Bench of this Court in the case of Ms Pharma
Associates and others v. State of Bihar and Os. In the
light of the aforesaid pronouncenents, it is nanifest that
the contention put forward by the petitioners that the
i mpugned enactnment is devoid of legislative conpetence
i nasmuch as it inmposes not a tax on sales but a tax on
income, that the adoption of a slab systemfor determ ning
tax liability is alien to the concept of sales tax and that
the levy of additional tax under the inpugned enactnent
violates Articles 14 and 19 of the Constitution are al
totally devoid of merit. We do not al so see any substance in
the plea raised in the Wit Petitions that the provisions of
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the inmpugned Act are violative of Article 301 of the
Constitution.

In the result, all these Wit Petitions fail and are
di sm ssed with costs.
S R Petition di sm ssed.
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