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ACT:

Income Tax Act, 1961, Sections 2(15) -and  11(1)(a)-d ause
3(b) of the Menorandum of Association shows that one of the
objects of the conpany was "To do the needful for the
promoti on of charity education, industries etc. . and public
good", which is reiterated by Art. 58-The said object clause
and Art. 58 | ater on anmended dropping the word "industries"
and adding "nedical relief" Wether the Kuries business its
for charitable purposes and whet her the incone arising out
of conducting business of kuries-or Chit fund liable to
exenption under Section 11(1)(a) of the Incone Tax Act,
1961.

HEADNOTE
The objects of the appellant conpany were "(a) to raise
funds by conducting kuries............ and (b) to do the

needful for the Pronotion of charity, education, industries,
etc. and public good". Art. 58 of the Articles of
Associ ation provided that "the profit left after neeting the

expenses of the conmpany will be wutilised for pronoting
education, industry, social welfare and such other purposes
of comon good as are resolved by the general neeting.” On

June 7, 1965 the appellant nade certain alterations in its
Menmor andum of Association and its Articles of Association

by which the words "nedic'--11 relief and other matters of
public good" were substituted for the word "industries, etc.

and public good". The appellant earned income from
conducting Kkuries and noney lending. He clained exenption
from tax under section 11 of the Income-tax Act, 1961 for
the assessnent years 1962-63 to 1968-69. The claim was
rejected by the Income Tax Appellate Tribunal and the Keral a
Hi gh Court al so deci ded the question against the appellant.

The appel | ant appeal ed.

Di sm ssing the appeals, the Court

HELD : 1. It is not only clear from Sections 11(4) and 13(1)
(bb) of the Inconme Tax Act, 1961 but also well settled that
business is ’'property’ wthin the neaning of Section
11(1)(a) of the Act. [1033F]

Conmi ssi oner of Income Tax v. Krishna Warrier, 53, 1.T.R
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176 (SC); referred to.

2.Section 2(15) of the Incone Tax Act, 1961 defines the
expression "charitabl e purpose" as including relief of the
poor, education and nedical relief and the advancenent of
any ot her object of general public utility not involving the
carrying of any activity for profit. The residual genera,
he-,id in the definition of S. 2(15) viz. "the advancenent
of any other object of general public utility." is qualified
by the restrictive words "not involving the carrying on any
activity for profit". [1034 C, D

3.Odinarily profit is a normal incident of busi ness
activity and if the activity of a trust consi sts of
carrying on of a business and there are no restrictions on
itsmaking profits, the Court would be well justified in

assum ng in the absence of some i ndi cation to t he

contrary that the object of the trust involves the carrying
on of an activity for profit. [1034 H, 1035 A]

Sol e Trustee, Loka Sikshna Trust v. Conmm ssioner of Income
Tax, 101, I.T.R 234 (SC) and Comm ssioner of Incone Tax,
Kerala v. ~Cochin Chanber of Comerce and Industry, 101
I.T.R 796, followed.

4. Whether a trust is for charitable purposes falls to be
determ ned by reference to all the object-, for which the
trust has been brought into existence. If the settlor
reserves to hinself the Power of appointnment under which he
m ght appoint to non-charitable purposes, the trust cannot
cl ai m exenpti on even though

10 31

the power of appointrment is in fact exercised in favour of a
charitable object.It woul d be a different case where one or
nor e of the objects nentioned in the Mnorandum of
Associ ation, although included therein were never  intended
to be undertaken.|f there is-evidence pointing ‘to that
conclusion clearly the Court will ignorethe object and
proceed to consider the case asif it did not exist in the
Menorandum In C1.T., Kerala v. Darnmpdayam Co., 109 I.T.R
527 (SC) it was that basis on which this Court proceeded
when it observed that the assessee had never engaged itself
in any industry or in any other activity of public interest.
[1036 F, G 1037 A-B]

Tennent Plays Ltd., v. Conm ssioner of Inland Revenue 30,
Tax Cases 107, Incorporated Council of Law Reporting  for
Engl and and Wales v. Attorney General and (Conmi ssioners of
I nl and Revenue, 47 Tax Cases 321 and Rex v. The Specia
Comm ssioners of |Income Tax, 8 Tax Cases 286; followed:
Conmi ssi oner of Income Tax, Kerala v. Dharnodayam Co. 109,
1.T.R 527 (SC) and Dharmpdayam Co. v. CI.T. 45, 1.T.R 478
(Keral a); explained and di stingui shed.

5. In the instant case:

(a) The objects "industries" and "conmon good" cannot/ be
descri bed as "Charitable purposes"” within the neaning of S
2(15) of the Act. Anpbng the objects contained in the
original wunamended sub-clause (b) of clause (3) of the
Menorandum are objects which, while referable to the
residual general head in the definition of "charitable

purpose" in section 2(15) of the Act, nonetheless do not
satisfy the condition that they should not involve "the
carrying on of any activity for profit". Sub clause (b) of

clause 3 contains sone objects which are charitable and
ot hers which are non-charitable. They are all objects which
appear to enjoy an equal status. It is open to the
appellant in its discretion, to apply the income derived
from conducting kuries and from noney lending to any of the
objects. No definite part of the business or of its income
is related to charitabl e purposes only. Consequently the
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position in regard to the assessnent years 1962-63 to 1965-
66 is that the entire claimto exenption fails and no part
of the incone is exempt fromtax. [1035 E-G

(b)I'n the anended Menorandum of Association and Articles

of Association no doubt the word "industries" has been
dropped and the words "nedical relief" have been added. And
as regards "common good", Article 58 now likens it to
"charity, educationand nedical relief". Nonetheless, it is

clear fromthe anmended sub-clause (b)of clause (3) of the
Menorandumthat it forms a distinct object fromthem The
words are "other matters of public good". Consequently, the
objectstill falls wunder the residual general head
nmentioned in section 2(15). Thesane consi derati ons
apply, and the sane conclusion follows,as under the origina
provi sions of the Menorandum and Articles of Association
[1036 A-C

Mohd. IbrahimRiza v. Comr. of Income Tax, (1930) L.R 57
I.A. 260 and East -India Industries (Mad.) P. Ltd. V.
Conmi ssi oner of |Incone 7ax, Madras, 65 |.T.R 61 1, applied.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 6-12 of
1975.
From the Judgnent and Order dated 12-6-1974 of the Kerala
H gh Court in Incone Tax Reference Nos. 51-56 and 79 of
1972.
S. T. Desai and N.. Sudhakaran for the Appellant.
V. S. Desai and M ss A Subhashini for the Respondent.
1032
The Judgrment of the Court was delivered by
PATHAK, J. These appeal s have been preferred by the assessee
against the judgment of the H-gh Court of Kerala in
ref erences di sposed of by it under section 256 of the Act.
The appellant is the Dharmaposhanam Conpany Irinjal akuda.
It is an association constituted under a licence issued in
January, 1931 by the then Governnment of Cochin and
registered with linmted liability under section 26(1) of the
I ndi an Conpanies Act 1913 as applied to - Cochin. The
appel lant was governed by a Menorandum of Association,
Cl ause (3) of which provided :-
"3. The objects of the conpany are:
(a) To raise funds by conducting kuries with
conpany as foreman, receiving donations and
subscription, by |ending noney on interest and
by such other means as the conpany deemfit.
(b) To do the needful for the pronotion of
charity, education, industries etc. and public
good.
(c) For ~carrying on the business  of the
conpany and for the advancenment of the purpose
mentioned above in so far as is appropriate,
to construct buildings or to purchase or  take
on lease or for hire novable or imovable
properties.
(d) To encourage others to form other
institution with the purpose of acting in
accordance with the objects of the conpany.
(e) To do all such things as are conducive
to the fulfilnment of the above objects.
(f) To I end nmoney on interest to one or nore
solvent persons individually or severally on
the security of ornanents, |anded properties
or other forms of security fixed by the
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Directors and to borrow noney to neet the need
of the conpany and to run other industries."
Article 58 of the Articles of Association
read: -
"The profit of the conpany shall not be
di vided ampbng the nmenbers. The profit |left
after nmeeting the expenses of the conpany wll
be utilised for pronoting education, industry,
social welfare and such other purposes of
conmon good as are resolved by the genera
nmeeting. "
Duri ng the assessnent years 1962-63 to 1965-66, the
appel l ant derived income fromproperty, noney |ending and
business in kuries or chit funds. The assessee clained
exenption from tax of the.income from kuries and noney
 ending wunder section 11 of the Income-Tax Act, 1961 with
varying success before the Incone-tax authorities. It is
sufficient to point out that the |Incone-Tax Appellate
Tribunal 'held that the assessee was not entitled to
exenption. At the instance of the appellant, the Tribuna
made a reference to the High Court for its opinion on the
foll owi ng question of |aw :-
10 33
I ml5
"Whet her on the facts in the circunstances of the case, the
income of the assessee for the assessnent years 1962-63 to
1965- 66 was exenpt under the provisions of section 11 of the
I ncome- Tax Act ?
On June 7, 1965, the appellant made certain alterations in
its Menorandum  of . Association and its Articles of
Associ ati on. Subcl auses (b) and (f) of clause 3 of the
Menor andum now | ead:
(b) To do the needful for the pronotion of
charity, education, nedical relief and ' other
matters of public good.
(t) To lend —nmoney in the security of
ornanents, |anded property or on such other
securities, as determ ned by the Directors, or
on the personal securities of one or nore
sol vent person or persons and also to borrow
funds for the purposes of the conpany.
The anended Article 58 of the Articles of
Associ ati on now provided : -
"The profit of the conpany shall~ not  be
divided anong the nmenbers.. The profit |eft
after nmeeting the expenses of the conpany
will be utilised for purposes of commobn good
i ke charity, education and nedical relief as
are resolved by the general neeting."
The appel |l ant pressed its claimfor exenption under ~section
1 1 of the Act before the Incone-Tax authorities< for the
assessment years 1966-67 to 1968-69 al so, and the claim was
al | owed by the Tribunal in view of t he af oresai d
alterations. At the instance of the IncomeTax Departnent,
the Tribunal referred a question of lawto the H gh Court
for the three assessnent years in terns identical with the
guestion referred for the earlier assessnment years. By its
judgrment dated June 12, 1974, the High Court answered the
guestion referred for the several assessnent years in the
negative and in favour of the |InconeTax Departnent.
On a consideration of the rival contentions of the parties,
the position appears to be this. The appellant can succeed
in his claimto exenption under section 1 1 (1 )(a) of the
Act if the income fromthe business of conducting kuries and
of noney lending can be said to be incone derived from
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property held under trust wholly for <charitable purposes.
It is well settled that business is "property" wthin the
meani ng of section 11(1)(e). C.1.T. v. Krishna Warrier (1).
That is also evident fromthe provisions of section 11 (4),
and reference may be made also to section 13(1) (bb).
Further, it is apparent fromthe terns of the Menorandum of
Association and the Articles of Association that t he
busi ness of conducting kuries and of nmoney lending is held
under trust. The question is : |Is the business held under
trust for charitable purposes ?
There can be little doubt that when sub-clause (a) of clause
3 of the Menorandum says
(1) 53 1.T.R 176 (SO.
15-399 SCl /78
10 34
"To raise funds by conducting kuries, wth
conpany as foreman, receiving donations and
subscriptions by lending noney on interest and
by such other nmeans as the conpany deemfit".
it refers to powers conferred on the appellant to raise
noney in-aid-of, and for the purpose of acconplishing, the
objects nentioned in subclause (b) of clause 3 of the
Menorandum  Upto June 6, 1965 sub-cl ause (b) read
"To do the needful for the promotion of

charity, education, industries, etc. and
public good".
Can all the purposes nentioned in -sub-clause (b) be

described as charitabl e purposes ? Section 2(15) of the Act
defines the expression "charitable purpose"” ' as including
"relief of the poor, education, nmedical relief and the
advancenent of any other object of general public wutility
not involving the carrying on of any activity for  profit."
Two objects in sub-clause (b) of clause (3) of t he
Menor andum need to be considered, "industries" and | "public
good". As regards the latter, the decision on what should
be the "purposes of comon good" was left to the  genera
neeting by Article 58 of the (Articles of Association
Havi ng regard to the context in which these words appear in
the Menorandum and the Articles, they nust evidently be
referred to the residue general head in the -definition in
section 2(15) of the Act, that is to say, "the _advancenent
of any other object of general public wutility........7...
But this head is qualified by the restrictive words "not
involving the carrying on of any activity for profit." ~The
operation of an industry ordinarily envisages a profit
maki ng activity, and so far as the advancenent of  public
good is concerned, it is open to the appellant to pursue a
profit nmaking activity in the course of carrying out . that
pur pose, which of course depends on the nature and purpose
of the "public VW. Nowhere do we find in the nmateria
before us any linmting provision that iif the “appellant
carries on any activity in the course of actually carrying
out those purposes of the trust it should refrain . from
adopting and pursuing a profit nmaking activity. In. Sole
Trust ee, Loka Shi kshana Trust v. Conm ssioner of |ncone- Tax,
Mysore(1l), Khanna and Gupta, JJ., dealing with a case in
whi ch the assessee carried on a business in the course of
the actual carrying out of a primary purpose of the trust,
rejected the claimto exenption and declared : -
"The fact that the appellant trust is engaged
in the business of printing and publication of
newspaper and journals and the further fact
that the aforesaid activity yields or is one
likely to yield profit and there are no
restrictions on the appellant-trust earning




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

profits in the course of its business would go
to show that the purpose of the appellant-
trust does not satisfy the requirenent that it
should be one 'not involving the carrying on

of any activity for profit........ Odinarily
profit is a normal incident of busi ness
activity

(1) 101 I.T.R 234.

1035

and if the activity of a trust consists of
carrying on of a business and there are no
restrictions on its making profit, the Court
woul d be wel'l justified in assuming in the ab-
sence of sone . indication to the contrary that
the object of the trust involves the carrying
on of an activity for profit."
Beg, J., in the sane case, observed
"The deed puts no condition upon the conduct
of the newspaper and publishing business from
which we could-infer that it was to be on "no
profit and no loss" basis .... That character
(i.e. of “the deed) is determined far nore
certainly and convincingly by the absence of
ternms which could elimnate or prevent profit
maki ng from becoming the real or dom nant
purpose of the trust. It is what the provi-
sions of the trust nmake possible or permt
coupled wth what had been ‘actually done
without « any illegality in the ;Nay of profit
maki ng, -in the case before us, under the cover
of the provisions of the deed, which enable us
to decipher the predom nantly profit. naking
character of the trust.”
In a subsequent case, Conmi ssioner of |ncone-Tax, Kerala V.
Cochin Chanber of Conmerce and Industry(l), this Court
extended the test to incone derived fromactivities carried
on in aid of, and incidental to, ‘the primary object of the
trust. W nmay note that no attenpt has been nade by the
appel l ant before wus to cast doubt on the validity of the
observations made in those two cases, and we proceed on the
footing that they convey the true content of the law.
It is, therefore, apparent that anong the objects contained
in the original unanended sub-clause (b) of clause (3) of
the Menorandum are objects which, while referable” to the
residual general head in the definition of "charitable
purpose” in section 2(15) of the Act, nonetheless do not
satisfy the condition that they should not  involve "the
carrying on of any activity for profit.” The result is  that
the objects "industries" and "comobn good" ' cannot be
described as "charitable purposes”. Wat follows then is
this, that the said sub-clause (b) can be said to  contain
some objects which are charitable and others which are non-

charitabl e. They are all objects which appear to enjoy an
equal status. It is open to the appellant, in its
di scretion, to apply the income derived from conducting
kuries and fromnoney |ending, to any of the objects. No

definite part of the business or of its income is related to
charitabl e purposes only. Consequently, in view of Mhamred
| brahim Raza v. Comm ssioner of Income-’Tax(2) and East
India Industries (Madras) Private Limted v. Conm ssioner of
I ncome- Tax, Madras(3), the entire claimto exenption nust
fail and it cannot be said that any part of the incone under
consideration is exenpt fromtax. That is the position in
regard to the assessnent years 1962-63 to 1965-66 before us.
(1) 101 T.T.R 796.
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(2) (1930) L.R 57 I.A 260

(3) 651.T.R 611-

1036

It has been seriously urged for the appellant that in regard
to the assessnent year 1966-67 to 1968-69, the position has
been radically altered by reason of the amendnents nade in
the Menorandum and the Articles of Association. The word
"industries" has been dropped and the words "nedical relief"
have been added. And as regards "common good", Article 58
now likens it to "charity, education and nmedical relief".
Nonet hel ess, it is clear fromthe amended sub-clause (b) of
clause (3) of the Menpbrandumthat it forms a distinct object
from them The words are "other matters of public good.
Consequently, the object still falls wunder the residua
gener al head nentioned in section 2(15). The same
consi derations apply, and the sane conclusion follows, as
under the original provisions of the Menorandum and Articles
of Associ ation.

Great reli'ance has been placed on behalf of the appellant on
Conmi ssi oner of lncone-Tax, Kerala v. Dharnodayam Co. (1) and
it has been seriously urged that the decision of this Court
in that case concludes the point raised in these appeals.
W find it not possible to accept this. In that case, the
i ncome derived by the assessee fromkuries was held by this
Court to be exenpt 'under section 11 (1 ) (a) of the Act, but
the decision proceeded alnost entirely on the assunption
that the Kerala H gh Court had found i n Dharnodayam Co. V.
CIl.T. (2) in a case between the sane parties that the
Kuries business was itself held under trust for. charitable
purpose, and fromthat the Court inferred that the business
activity was not undertaken by the assessee in order to
advance any object of general public utility. No such
finding has been rendered by any Hi.gh Court in a case to
which the appellant is a: party. It will be noticed that
the Court cautioned in its judgnment in C.1.T., Kerala v.
Dhar rodayam Co. (Supra) that the decision was strictly
limted to the facts of that case.

It has been wurged on behalf of the appellant that what
shoul d be taken into consideration.is the activity actually
conducted by the assessee, and not what is open to it wunder
the provisions of its Menorandum of Association. W do not
er atrust is for charitable purposes falls to

be determ ned by reference to all the objects for which the
trust has been brought into exi stence. See Tennent Pl ays,
Ltd. v. Comm ssioner of Inland Revenue(3) and Incorporated
Counci|l of Law Reporting for England and Wales v. Attorney-
General and Conmi ssioners of Inland Revenue(4). 1n Rex .
The Special Comm ssioners of Inconme-Tax(5), it was pointed
out by the Court of Appeal in England that if the settlor
reserves to hinself the power of appointnent under which he
m ght appoint to non-charitable purposes, the trust cannot
claim exenption even though the power of appointnment is in
fact exercised in favour of a charitable object. It would
(1) 109 I.T.R 527 (SO

(2) 45 1.T.R 478 (Ker.)..

(3) 30 Tax Cases 107.

(4) 47 Tax Cases 321.

(5) 8 Tax Cases 286.

1037

be a different case where one or nore of the objects
nmentioned in the Menorandum of Associ ation although included
therein were never intended to be undertaken. |If there is
evi dence pointing to that conclusion clearly the Court will
i gnore the object and proceed to consider the case as if it
did not exist in the Menorandum In C1.T. Kerala wv.

agr ee.

VWhet h
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Dhar modayam Co. (Supra), it was that basis on which this
Court proceeded when it observed that the assessee had never
engaged itself in any industry or in any other activity of
public interest.

On the aforesaid considerations, we endorse the fina
conclusion of the Hgh Court and hold that it rightly
answered the question referred to it in the severa
references in the negative, in favour of the respondent and
agai nst the appellant.

These appeals are disnmissed with costs, linmted to one set
only.

S R Appeal s
di smi ssed

1038




