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ACT:

Hi ndu Law-Joint. famly property--Partition--Ri ght of
m nor - - Severance of joint property--Suit for partition by
m nor if can be continued after his death-Separate or self-
acquired property, when inpressed with the character of
joint fam |y property.

HEADNOTE

Butchi Tirupati was a nenber of a H ndu co-parcenary
consisting of hinself, his five brothers and his son Pulla
Reddy. After Butchi Tripati's death in 1947, Pulla Reddy,
his son and Lakshmama, his wi dow, filed a suit for partition
and separate possession of their share in the property of
the joint famly and a fourth share in certain property
devised under a will executed by VenKata Konda Reddy in
July, 1910. Pal i a Reddy was then a mnor and his nother
acted as his next friend. Pulla Reddy died during the
pendency of the suit and his mother was shown inthe record
as his legal representative for the suit. The suit was
contested on the ground that it was highly prejudicial to
the interest of Pulla Reddy to have his share separated from
the joint famly estate. It was also denied that ~ Pulla
Reddy and his nother had been driven away from the famly
house.

The trial court hold, that partition of the joint famly
property was for the benefit of the mnor Pulla Reddy and
the Hgh Court affirmed that view Two questions raised
before the Supreme Court.were whether the suit for partition
of joint
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famly property could, after the death of the minor, Pulla
Reddy, be continued by his nother and whether the property
devised wunder the will of Venkata Konda Reddy in favour of
defendants 1, 2, 5 and Butchi Trirupati had, because of
blending with their joint famly estate, been inpressed with
the character of joint famly property.

Held, that the suit for partition of the joint famly
property could, after the death of the mnor, be continued
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by his nother. Action by the minor for a decree for
partition and separate possession of his share in the famly
property was not founded on a cause of action personal to
him The right clainmed was in property and devolved on his
death even during mnority upon his legal representative.
The effect of the decision of the Court granting a decree
for partition in a suit instituted by a mnor was not to
create a new right which the minor did not possess but
nerely to recogni se the right which accrued to himwhen the
action was comenced. It is the institution of the suit,
subject to the decision of the Court and not the decree of
the Court that brings about the severance. A suit filed on
behalf of a Hindu minor for partition of a joint famly
property does not, on the death of the mnor during the
pendency of the suit abate and nay be continued by his | ega
representative and -decree obtained therein if the Court
holds that the /institution of the suit was for the benefit
of the mnor.

Hel d, al so, that there was no evidence on the record to show
that by ‘any consci ous act or exercise of wvolition, Butch
Tirupati surrendered his interest inthe property devised in
his favour under the will of Venkata Konda Reddy so as to
blend it with the joint famly property. Lakshmana, nother
of the mnor, was entitled to a fourth share in the
property.

Property separate or self-acquired of a nenmber of a joint
H ndu famly nmay be inpressed with the character of joint
famly property if'it is voluntarily throwm by the owner
into the common stock with the intention of abandoning his
174

separate claim therein. To-establish such abandonnent,a
clear intention to waive separate right nust be established.
From the nere fact that other nmenbers of the famly were
allowed to use the property jointly with hinmself or that the
income of the separate property was utilised out of
generosity to support persons whom the hol der was not bound
to support or from the failure to maintain separate
accounts, abandonnent cannot be.inferred for an act of
generosity or kindness will not ordinarily be regarded as an
admi ssion of a legal obligation

Kakumanu Peda Subbayyas v. Kakumanu Akkamm, [1959] S. C R
1249, relied on.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 251 of 1961
Appeal fromthe judgnent and decree dated October 21, . 1955
of the former Andhra High Court in AL S. No. 64 of 1951
A Ranganandham Chetty, A Veda Valli and
A V. Rangam for the appellants.

B. K B. Naidu, for the respondent.

1963. WMarch 4. The judgment of the Court was delivered by
SHAH J.-This appeal with certificate granted by the Hi gh
Court of Andhra Pradesh is against the decree in appeal No.
64 of 1951 nodifying the decree in Suit No. 111 of 1949 of
the file of the Subordi nate judge, Guddapah
The follow ng geneal ogy- explains the relationship between
the parties to the appea
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Lakkireddi Tirupati Reddy

Venkat a Konda Pedda Tirupelu Chinna Tirupelu
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Reddy Reddy Reddy
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r eddy Reddy Reddy
(D-6) (D7) (D-8)
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Butchi Tirupati was one of the six sons of Bala Konda. Pulla
Reddi and Lakshmama-son and wi dow respectively of But ch

Tirupati-instituted Suit No. 111 of 1949.in the Court of
the Subordinate judge, Cuddapah for partition and separate
possession of their share in the property  of the joint
famly to which they belonged and a fourth share in certain
property devised under the will executed by Venkata Konda
Reddy, on July 1, 1910.  Pulla Reddy was at the date of the
suit a minor and his nother Lakshmama acted as his next
friend. Pul | a Reddy died during the pendency of ‘the suit
and Lakshmama was shown in the record as his | ega

representative for the suit. The Trial Court held that the
property devised under the will of Venkata Konda Reddy in
favour of Pedda Venkata (D-1), Chinna Venkata (D-2), Bala
Venkata (D-5) and Butchi Tirupati (had on account of ‘bl endi ng
with the joint famly estate been inpressed with the
character of joint famly property, and on that account
Lakshnmama was entitled to a fifth share.in all-the property
in suit. The H gh Court in appeal awarded to Lakshmama a
fourth share in the property devised under  the wll  of
Venkata Konda Reddy and confirmed the decree of the Tria

Court awarding a fifth share in the property of the joint
fam ly. Defendant-2 Chinna Venkata, Defendant-3 Raju Konda
and Def endant-4 -Venkata Konda have appealed to this Court,
with certificate under Art. 133 (1)

(a) granted by the H gh Court.

Two questions survive in this appea

(1) Whether Suit No. 111 of 1949 for partition of /joint
famly property could, after the death of the mnminor Pulla
Reddy, be continued by his nother Lakshmama. That question

necessitates an investigation whether t he sui t was
instituted for the benefit of the m nor Pulla Reddy, because
it is settled law that the Court will not
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grant a decree for partition of joint fanmily property in a
suit instituted by a H ndu minor through his next friend,
unless the Court is satisfied that the partition is likely
to be for the benefit of the mnor by advancing or
protecting his interest ; and

(2) Wiether the property devised under the will of Venkata
Konda Reddy in favour of defendants 1, 2, 5 and Butch

Tirupati had, because of blending with their joint famly
estate, been inpressed with the character of joint famly




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 4 of 6
property.

W will set out such facts as have a bearing on these

guesti ons.

It is common ground that at the date of his death in 1947
Butchi Tirupati was a nenber of a Hindu copar cenary
consisting of hinself, his five brothers and Pulla Reddy.
After the death of Butchi Tirupati, defendants 1, 2, 3 and 4
purported to partition the estate in their possession, and
executed a deed of partition (Ext. A-3) on August 12, 1948,
in which the nminor Pulla Reddy was represented by the fourth
defendant. By this deed certain properties were allotted to
the share of the first defendant Pedda Venkata, but the deed
was silent about the dissolution of the joint famly qua
other nenbers of the family, and about allotment of shares
to those nenbers. Thereafter Lakshrmama instituted the suit
out of which this appeal has arisen on behalf of herself and
as next friend of her mnor son; for a decree for partition
of their share'in the estate of the joint famly and the
property ~'devised under the will of Venkata Konda Reddy,
al l egi ng that defendants 2, 3 and 4 declined to give to the
m nor Pulla Reddy his share in the estate, and drove her and
the mnor away fromthe fam ly house, and that with a view
to prejudice the right of the minor in the property they had
brought into existence a deed of partition
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which did not disclose the entire estate of the joint
fam ly. The first defendant substantially admitted the

claim of the plaintiffs to a share in the ‘properties in
suit. Defendants, 2, 3 and 4 denied that the two plaintiffs
were driven away fromthe joint famly house as alleged by
Lakshmanma, and submitted that it would be "hi ghly
prejudicial® to the interests of Pulla Reddy to ‘have his
share separated from the joint famly estate. They
contended that the property of Venkata Konda Reddy had
devol ved by survivorship on their father Bala Konda and
after the death of Bala Konda, his sons (defendants 1 to 5
and Butchi Tirupati) took it by survivorship, that the wll
executed by Venkata Konda Reddy was not valid because it
attenpted to devise property which belonged to the  joint
famly, that in any event the property devised under that
will had been blended with the joint fanmly estate and had
been treated as of the joint famly and on that footing were
included in the partition deed dated August 12, 1948, and
that certain lands-items Nos. 6, 7 and 8 in the schedul e
annexed to the plaint-had been given to Chinnanma sister of
the contesting defendants for her maintenance and were not
liable to be partitioned.
The Trial Court held that partition of the property of the
joint famly was for the benefit of the mnor Pulla  Reddy
and the Hi gh Court affirmed that view
The contentions raised in the witten statenment “filed by
defendants 2, 3 and 4 clearly disclose that the continuance
of the joint famly status would be prejudicial to the
interest of the mnor Pulla Reddy. They denied that certain
itens of property which were found by the Court to be joint
fam ly property were of that character : they sought to set
up title of their sister Chinnanma to certain ot her
property, and pleaded that the property devised under the
wi Il of Venkata Konda Reddy had ceased to be the separate
179
property of the devisees. The evidence on the record
establ i shes that the contesting defendants nade it difficult
for Pulla Reddy and his nother Lakshmama to live in the
joint famly house. The deed dated August 12, 1948 which
i ncluded. some and not all the joint fanmly property for the
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purpose of partition, appeared also to be an attenpt to
create evidence that the property set out in the deed was
the only estate of the joint famly. It is true that
normally the family estate is better managed in union than
in division, nevertheless the interest of the mnor is the
prime consideration in adjudging whether the estate should
be divided at the instance of a mnor suitor. If the
conduct of the adult coparceners, or the claimnade by them
is prejudicial to the interest of the, mnor the Court wll

readily presume that it is for his benefit to divide the
estate. The conclusion recorded by the Trial Court and the
Hi gh Court that partition would be for the benefit of the
m nor was anply supported by evidence. |In the circunstances
it is wunnecessary to express any opinion on the question
whet her Lakshmana was entitled in her own right to file a
suit for a share in the property of the joint fanmily, and
for the share of her husband Butchi Tirupati in the estate
devi sed under the w |l of Venkata Konda Reddy and prosecute
it after the death of her son Pulla Reddy.

Action by a mnor for a decree for partition and separate
possession_ of his sharein the famly property is not
founded on a cause of -action personal to him The right
clained is in property,, and devolves on his death even
during mnority upon his legal representative. The Court,
it is true, will direct. partition only if partitionis in
the interest of the mnor but that Iimtation arises not
because of any peculiarity in the estate of the minor but is
i nposed for the protection of his interest. ‘The effect of
the decision of the Court granting a: decree for. partition

in asuit instituted by a mnor i's not to create a new

180

right which the minor did not possess, but nerely to
recogni ze the right which accrued to hi mwhen the action was

conmenced. It is the institution of the suit, subject to
the decision of the Court, and not the decree of the 'Court
that brings about the severance. In Kakumanu Peda Subbayyas

v. Kakumanu Akkanmma (1), it was held by this Court that a
suit filed on behalf of a Hndu minor for partition of,’
joint famly properties does not on the death of the  m nor
during the pendency of the suit abate, and nmay be continued
by his legal representative and decree obtained therein if
the Court holds that the institution of the suit was for the
benefit of the mnor. Death of the mnor pulla Reddy during
the pendency of the suit had not, therefore, on the view
ultimately taken by the Court the effect of-terminating the
suit which was instituted for partition of the property in
suit.

We may now consi der the second question, about the quantum
of interest awardable to Lakshmana in the property devised
under the will of Venkata Konda Reddy. Lakkireddi Tirupati
had three sons, Venkata Konda Reddy, Pedda Tirupelu Reddy
and Chinna Tirupelu Reddy. Venkata Konda Reddy executed a
will on July 1, 1910 devising in favour of the four sons of
hi s nephew Bal a Konda, nanmed, Pedda Venkata, Chinna Venkata,
Bal a Venkata and Butchi Tirupati (who were born before the
date of the will), all his property which he clained to have
received on partition between himand his brothers. Bal a
Konda instituted on July 2, 1910 suit No. 466 of 1910 in the
Court of the District Munsif, Proddatur for division of
properties which he claimed were jointly enjoyed by him and
his two uncles Venkata Konda Reddy and Chinna Tirupelu
Reddy. Under a decree dated June 26, 1911 passed in the
suit with the consent of parties the property in suit was
divided into five shares one of which was allotted to Bala
Konda and the rest was
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(1) [1959] S. C R, 1249.
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taken in two equal noieties by his two uncles. Venkat a
Konda Reddy died in 1915 and the property which fell to his
share by the conprom se decree devolved by virtue of the
di sposition wunder his will on the four sons of Bala Konda.
It is contended by defendants 2, 3 and 4 that the property
devised under the will of Venkata Konda Reddy becane by
subsequent bl ending, property of the joint famly, and the
plaintiffs were not entitled to claima share larger than
the share they had in the joint famly property. It may be
mentioned that Defendants 3 and 4 were born after the date
of Venkata Konda's will, and they were not devices under
that will.

Law relating to blending of separate property wth joint
famly property is well settled. Property separate or self-
acquired of a nenber of a joint Hndu famly nmay be
i mpressed with the character of joint famly property if it
is voluntarily thrown by the owner into the common stock
with the intention of abandoning his separate claim therein
but to establish such abandonment a clear intention to waive
separate rights nust be established. Fromthe nere fact
that other nenbers of the famly were allowed to use the
property jointly wth hinmself, or that the income of the
separate property was utilised out of generosity to support
persons whom the holder was not bound to support, or from
the failure to mintain separate —accounts, abandonnent
cannot be inferred, for an act of generosity  or kindness
will not ordinarily be regarded-as an admi ssion of a |ega
obligation. It is truethat Butchi Tirupati who was one of
the devisees under the will of Venkata Konda Reddy was a
nenber of the joint famly consisting of hinself, his five
brothers and his father Bala Konda. It is also true that
there is no clear evidence as to how the property was ' dealt
with, nor, as to the appropriation of the income thereof,
But there is no evidence on the record to show that by any
conscious art or exercise of (volition Butchi /Tirupati
surrendered
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his interest in the property devised in his favour under the
wi Il of Venkata Konda Reddy so as to blend it with the joint
famly property. 1In the absence of any such evidence, ~the
H gh Court was, in our judgrment, right in holding that
Lakshnama was entitled to a fourth share in the property
devi sed under the will of Venkata Konda Reddy.
The. appeal therefore fails and is disnissed with costs.
Appeal dism ssed.




