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PETI TI ONER:
CENTRAL BUREAU OF | NVESTI GATI ON, SPE, SIU (X), NEW DELHI

Vs.

RESPONDENT:
DUNCANS AGRO | NDUSTRI ES LTD., CALCUTTA

DATE OF JUDGVENT: 09/ 07/ 1996

BENCH:

RAY, G N. (J)
BENCH

RAY, G N. (J)

G B. PATTANAI K (J)

Cl TATI ON
JT 1996 (6) 227 1996 SCALE (5)99

ACT:

HEADNOTE:

JUDGVENT:
The 9th Day of July, 1996
Present:
Hon’ bl e M. Justice G N Ray
Hon’ bl e M. Justice G B. Pattanaik
K. T.S. Tulsi, Additional Solicitor General, Vikas Pahwa,
A. S. Bhasne, P.Parneswaran, and A Bhattacharya, Advs. wth
himfor the appellant
Shanti Bhushan and Rajinder Singh, Sr. Advs., and P.N Msra,
Advs. with them for the Respondent
JUDGMENT
The followi ng judgnent of the Court was delivered:
Central Bureau of Investigation,
V.
Duncans Agro Industries Ltd., Calcutta
JUDGMENT
G N RAY, J.

The appeal s are directed against a  conmon Judgment
dat ed Decenber 23, 1992 Passed by the Cal cutta High
Court in Cl.R No. 859 of 1991 and Crl. R | No. 1203 of
1991. By the inpugned judgnent, the Hi gh Court allowed the
said crimnal revisions and quashed the inpugned FIR Nos,
RC-4/87-SI U X) dated August 14, 1987 and RC-1(8)/89-SI U(x)
dated June 12, 1989. The respondent, Duncans Agro
Industries Ltd., nmoved the Cal cutta H gh Court for quashing
the said FIRs | odged by the Central Bureau of |nvestigation.

It was inter alia alleged in the FIR dated August 14,
1987 that reliable information was received by the
conpl ai nant, the Superintendent of Police, CBI, SIU(x), New
Delhi, that MS National Tobacco Company which was a
di vision of Ms Duncans Agro Industries Ltd, had cash credit
facilities on hypothacation of stocks etc, with United Bank
of India, Royal Exchange Branch, Calcutta. The ultimte
credit facilities limt sanctioned to mnms Duncans Agro
Industries Ltd., in the account of Ms National Tobacco
Conpany as on January 12, 1984 was to the tune of Rs. 17.50
crores subject to the dr awi ng power according to
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hypot hecation of raw material s/stocks etc. Ms Duncans Agro
Industries Ltd, was submitting the nonthly statenments of raw
materials held by its division, Ms National Tobacco Conpany
and such hypothecated raw materials were liable to Physica

i nspection and verification by Bank authorities. 1In 1984,
M's Duncans Agro Industries Ltd, node an application before
the Calcutta Hi gh Court and obtai ned an order fromthe Hi gh
Court on August 10,1984 that National Tobacco Conpany, a
Tobacco Division of Duncans Agro Industries Ltd, would
henceforth function under the nane and style of new Tobacco
Conpany Limted which would be fully downed subsidiary of
M's Duncans Agro Industries Ltd and the managenent of the
said newmy constituted conpany would be carried as per the
Schene of Arrangenment approved by the H gh Court. It was
further alleged in the said FIRthat after the approva

of the aforesaid Schene of ' Arrangement, M s Duncans Agro
Industries Limted  approached ~the United Bank on Decemnber
3, 1984, to transfer the credit Ilimts standing in their
nane to 'Ms  New Tobacco Conpany Limted and Shr

S. K. Ghosh, Chief Officer (Legal) of the United Bank of
I ndi a gave opinion on January 22, 1985 that the order of
the Calcutta  High Cour t was binding on the Bank and
consequently the Bank would either continue the advances
with transferee Conpany or to sue transferee Conpany
i.e. Ms New Tobacco Conmpany Limted, for recovery of its
dues. The said Chief Oficer of the Bank advised the
Bank t hat the Bank would not be ina position the enforce
its right in respect of doubts  and i mmovabl e assets of
the transferor conpany. The Board of Director of United
Bank of India resolved that the credit Iimts of the Bank
in respect of National Tobacod Conpany woul d be allowed to
be transferred in the new account of New Tobacod Conpany
l[imted with retrospective effect fromApril 1, 1984 subject
to the condition that the conpany would furnish an
undertaking to create nortgage on all their assets and
properties in favour of the Bank and w thout witten consent
of the Bank, holding Ilevel of (percentage share of Ms
Duncans Agro |Industries Limted in the Nationall Tobacod
Conpany would not undergo any change. Such resol ution was
drafted in the neeting of the Board of Directors held on My
30, 1985. The note of Shri S. K Ghosh, Chief Oficer (Legal)
along with a Board Note dated May 30, 1985 prepared by Shr

S. N. Ghoshal, General W©Manager of the Bank were pl aced before
the Board of Directors, while recomending transfer linmts
in favour of New Tobacoo Conpany, the Bank officials did
not specify whether stocks had been inspected and how the
Bank would remain a secured creditor of Ms Duncans Agro
Industries Limted for National Tobacco Conpany. It was al so
not mentioned by the officials of the Bank as to whether
stocks had been inspected and wverified and -~ whet her
regi stration of hypothecation charged under Section 125 of
the Conpanies Act was valid and effective or whether the
bank was holding certificate of registration from the
Regi strar of Conpani es as provided for by the Conpanies Act.
It was further alleged in the FIR that the Board  of
Directors of United Bank of India were misled because of the
onmi ssions and conmissions of the officials of the Bank and
the said Board of Directors acted on |egal opinion of Shri
Ghosh al though such opinion was detrinental to the interest
of the Bank. In the FIR, it was also alleged that credit
limts were got transferred to the New Tobacco Conpany and
M'S DUNCANS Agro Industries Limted had managed with the
executive and Directors of the Bank to transfer the debts of
the said Duncans Agro Industries Limited to Nil w thout any
paynment. It was alleged that Ms Duncans Agro Industries
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Limted instead of filing a nmenorandum of conplete
satisfaction of charge with the Registrar of Conpanies,
itself nanaged with Shri D. K Sengupta, Asstt. Manager
(Advances) to issue a nenorandum of conplete satisfaction of
charge when there had been no repaynment whatsoever. It was
al so Shri G N. Ghoshal General Manager, Shri N Ganguli
Chi ef Manager, Shri S.K Ghosh, Chief Oficer (Legal), Shri
S.K Hajra, Law Oficer, Shri D. K Sengupta, Assistant
Manager (Advances) of United Bank of India and other persons
had conspired with a crimnal design to defraud the Bank
and to deliberately m sappropriate the huge stock |ying at
different places. It was alleged that the said facts had
di scl osed commi ssion of offences under Section 1208 read
with Sections 409, 420, 467,468 and 471 | ndi an Penal Code.

In the second FIR dated 12.6.1989 field by the
superintendent of Police, CBI, SPE, STU (X), New Delh
against (i) Sri CGauri Prasad Goenka, Director Duncans Agro
Industries Limted, (2) Sri B. Mikherjee WMnager, Tobacco
Accounts and ~Authorised Signatory, Duncans Agro Industries
Ltd and (3) M s Duncans Agro Industries Ltd. It was all eged
that during the course of investigation of RC4/37-SlU
(x),CBI,SPE, New Delhi it transferred that Tobacco Division
of Ms Duncans Agro Industries Limted had been enjoying
credit facilities agai nst hypot hecati on of stocks and shares
of tobacco in the’ nanme of Ms National Tobacco Conpany
Limted form the United Bank of India, Royal Exchange
Branch, Calcutta and Andhra Bank, Kakinada Branch (A P) to
the tune of 15.25 crores till 1935. The credit linits were
enhanced by Reserve Bank of India from 15.25 crores to
17.50 crores on the request of the Conpany and recomended
by United Bank of India. Qut of enhanced alleged in the FIR
that the Directors of the New Tobacco Conpany in their
| ather dated June 26, 1985 addressed to chief ' Manager
United Bank of India, Royal Exchange Branch, Calcutta,
assured that the Board's resolution wuld be furnished to
the Bank to the effect that without the Bank’s witten
consent, the holding |evel of percentage of shares in the
New Tobacco Conpany by Duncans Agro Industries Linm'ted would
not undergo any change. It was also alleged in the FI'R that
in order to defraud the Bank and to nullify the assurance
given to the Bank, Ms Duncans Agro Industries Limted
entered into a menorandum of understanding with Ms  New
Tobacco Conpany on March 6, 1986 in order to render the very
basis of the schene approved by the Hi gh Court infructuous
and to conplete the delinking of Duncans Agro- |Industries
Limted and New Tobacco Conpany so that the assets of
Duncans Agro Industries Linmted would remain out of reach of
its creditors. By such process, the United Bank of India was
defrauded. It was alleged in the FIR that the stock worth
about Rs.12 crores were either fraudulantly of dishonestly
renoved or disposed of without any paynent to ‘the Bank
al t hough the same were hypothecated with the Bank. In the
FIR it was alleged that Shri G P. Goenka, Chairman of Ms
Duncans Agro Industries Limted, Shri N K Jain, Director,
New Tobacco Conpany Limted and Shri Bhasker Banerjee,
Director, National Tobacco Conpany along with sonme Bank
Oficers, namely credit facilities, a sumof Rs. 1.58 crores
was to be financed by the Canara Bank, Lake Road Branch
Calcutta with the concurrence of United Bank of India and
Andhra Bank. Sri G P.Goenka was one of the Directors of
Duncans Agro |Industries Ltd and was having the control over
the affairs of the said conpany. Sri B. Mikherjee was
manager (Accounts) and responsible for preparation of
accounts of Tobacco Division and both the said G P. CGoenka
and B. Mukherjee were al so anongst t he aut hori sed
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signatories for operating current account.

It was alleged in the FIR that after getting the
sanction of enhanced credit facilities. Sri G P. CGoenka, Sr
B. Mukherjee and other officials of Tobacco Division of
Duncans Agro Industries Limted entered into a crinmina
conspiracy to cheat Canara Bank, Lake Road Branch and to
obtain credit in their account by falsely and dishonestly
declaring that tobacco stocks and stores were avail able at
Guntur for hypothecation to Canara Bank, Lake Road Branch
over and above the stocks hypothecated to United Bank of
India and Andhra Bank. Pursuant to the authorities given by
the Board of Directors Sri G P.CGoenka executed docunents
with Canara Bank creating a floating charge of stocks and
stores at Guntur val uing 158 Lakhs and B. mukherjee decl ared
to Canara Bank that tobacco stocks worth Rs.1, 44,40, 122/-
were lying at GQuntur as on 28.3.84 over and above the stocks
hypot hecated to United Bank and Andhra Bank. A bal ance sheet
of Tobacco Division of Duncans Industries Limted was
prepared under the overall charges of B. Mikherjee and
audited by “Ms Price water House and Conpany, Calcutta,
showi ng total —value of stocks and 'stores of tobacco at
Rs. 12, 39, 27, 002. 19 p. In the said Balance Sheet, advance
agai nst hypot hecation in the stocks and stores have been
shown Rs, 13, 78, 82, 585./17 from Uni ted Bank and
Rs, 2,27,12,86,350 from Andhra Bank nmmking a total of Rs.
16, 05, 95,408. 17 No. /available stocks were indicated free
fromany hypothecation. Sri B. Mikherjee in the stock
statenment subnmitted 'to United Bank of India declared that
val ue of Tobacco stocks and stores as on 31,3,1984 was
Rs. 16, 92, 75,446/ -. On the sane date, the value of stocks and
stores worth nore than Rs.3 crores was declared to Andhra
Bank. Thus although no stocks and stores of Tobacco beyond
the hypothecated stocks and stores to the said two Banks
were available, the officials of the Canara Bank acting upon
the docunents executed by G P.Goenka and decl aration given
by B. Mikherjee were induced to sanction and release interim
loan of Rs. 1 crore in April 1984 and balance of Rs. 58
lakhs in June 1984. It was alleged in the FIR that above
facts di scl ose conmi ssion of offence under Section 120B read
with 420 |PC and substantive offences under Section 420 | PC
agai nst G P. Goenka, B. Mikherjee and others.

M Tul si, | ear ned Addi ti onal Solicitor CGener a
appearing for the appellants, has submtted that both the
FIRs contain allegations of facts which constitute essentia
ingredients of the offence referred to in the  respective
FIR M. Tulsi has submtted that the essential ingredients
for the offence of «crimnal breach of trust defined in
Section 405 and punishable under Sections 406 and 409 |IPC
are:

a) Entrustnment of property in any

manner or creation of dom nion over

property; b) Di shonest

m sappropriation, conversion to his

own use of disposal of the said

property; (c) M sappropriation etc.

In violation of any |egal contract

touching the di scharge of such

trust; d) Msappropriation either

by the Per son ent rusted with

property or through any ot her

per son.

He has submitted that allegations in FIR No. RC-4/1987
satisfy each of the essential ingredients of the offences
under Suction 403. It has been submitted by M. Tulsi that
the ultimate credit facility limt sanctioned to Ms Duncans
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Agro Industries Limted (hereinafter referred to as DAIL) in
the account of National Tobacco Conmpany as on January 12,
1984 was to the tune of Rs.17.50 crores subject to draw ng
power. In view of hypothecation of raw materials stocks
etc., DAIL was submitting the nonthly statement of raw
materials held by its division. National Tobacco Conmpany and
the same was |liable to physical inspection and verification
by Bank officials. Such facts clearly constitute entrustnent
as envisaged under Section 405 IPC. The allegations in the
FIR about the request nmde by DAIL to the United Bank of
India for transfer of credit facilities in their name to Ms
New Tobacco Conpany on Decenber 3, 1984 and as a result of
conspiracy a wong opinion was given by the Chief Oficer
(Legal) and the Board of Directors of the Bank was m sled so
that the transfer linmt-in favour of New Tobacco Conmpany was
all owed by the Board without inspection and verification of
the stocks and by deliberately w thholding of relevant
material fromthe Board by the officials of the Bank and the
al l egations that |ater on, a nenorandum of understandi ng was
entered between DAIL and New Tobacco Conpany by which the
sharehol ding of DAIL as per the -schenme of arrangenent
approved by the High Court was altered, clearly constitute
an offence of m sappropriation of the property entrusted to
the Bank. M, Tulsi has also submtted that the allegations
that stock worth about Rs. 12 crores were fraudulently or
di shonestly renmoved or disposed of w thout any paynent to
the Bank with whom the sanme were _hypothecated wth the
conni vance of the concerned Bank official prim facie make
out the of fence of misappropriation of the entrusted
property in clear breach of ~trust. M. Tulsi  has also
submitted that essential ingredients of  the offence of
forgery Punishable under Section 468 and 471 IPC as
contained in Section 464 | PC have also been made out in the
FIR. M. Tulsi has submtted that the essential ingredients
for creating fal se document as contained in Section 464 are:

a) Di shonest or fradul ently

maki ng of the docunent; b)

Intention to create a belief that

it was nade by or by the authority

of a person; c¢) Know edge that it

was not made with the authority of

that person.

M. Tulsi has also submtted that the allegations to
the following effect that: "Shri D.K  Sengupta signed-the
menor andum as Chi ef Manager, which post- was not being
occupied by himnot he had any authority to sign-as such
Shri S. K Haj r a, Law O ficer has willfully and
unauthorisedly filled up the body portion of the said

menmor andum  of satisfaction." - Prins facie make out an
of fence under Section 468 and 471 | PC.
M.  Tul si has also submitted that the “essentia

ingredients of the offence of <cheating as contained in
Section 415 I PC are: -

a) Di shonest i nducement ; b)

Del i very of any property as a

result of inducenment; c) Danmge or

harmto the person induced.

M. Tulsi has submtted that each of such ingredients
of the said offence is satisfied on the face of the
allegations nmade in the FIR There is specific allegation
that the representation was made by the officers of the Bank
with regard to the existence of stock worth Rs. 17.50 crores
for hypothecation to the Bank and credit facility was
granted to the tune of Rs. 17.50 crores on the belief of due
hypot hecati on of stock. There is also allegation in FIR that
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stock worth Rs.12 crores had been fraudul ently or
di shonestly used or disposed of wthout any paynent to the
Bank. Such allegations constitute ingredients of cheating,
causi ng damage to the Bank which was induced because of
false statenent made by DAIL and its officials. M. Tuls

has submitted that entrustnent of physical possession of the
property is not essential for the offence defined in Section
405 | PC. The expression "whoever being in any manner
entrusted with property or with any domi ni on over property",
clearly negatives the contention that since physica

possession was not exclusively transferred to the Bank

there can not be a case of entrustnent. If the offence
under Section 405 IPC is interpreted in the aforesaid

manner, it wll open the flood gate for Bank frauds,
corruption anongst public servants and will endanger the
smooth flow of trade and- conmerce. |In support of this

contention, M. Tulsi has relied in the decision of this
court in The Superintendent 'and Remenbrance of Lega
Affairs, West ~Bengal Vs. S. K Roy (1971 (4) SCC 230) It has
been held in t he sai d deci si on that:

There are, however, two distinct

parts involved in the comm ssion of

the offence of crimnal breach of

trust. The first consists of the

creation of an obligation in

relation to the property over which

domi nion or control is acquired by

the accused. The second is a

m sappropriation. or dealing wth

the property di shonest l'y and

contrary to the terns of the

obligation created.

In the case of an offence by a

public servant puni shabl e under

Section 409, |.P.C the acquisition

of domnion or control " over  the

property nust al so be i'n the

capacity of a public servant. This

is not the sane thing as having the

authority, as a public servant to

get the control or dom nion over

property annexed with an
obligation. The gravamen of the
of f ence is t he di shonest

nm sappropriation of the nopney or
property which cones into t he
possessi on or under the control of
a public servant who has the
ostensible authority to receive it
even though, technically speaking,
formthe point of view of view of
the distribution of departnental
duties under internal rules of an
offence, it may not be within the
scope of his authority or duty to
accept the noney. The fact that a
public servant acts fraudulently in
the exercise of his duties as a
public servant to get doninion or

control over sone property will be
an aggravating and not an
excul pating ci rcunst ance. The

"entrustment"” results fromwhat the
person handi ng over noney or
property to a public servant,
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servant, and believe about the
purpose for whi ch he which he hands
over nmoney or property is nade to
t hi nk, understand and bel i eve about
the purpose for which he hands
over nmoney or property to a public
servant. It this place because of
and due to the exercise of the
official authority the requirenents
of Section 409, |IPC, are satisfied.

O dinarily, it is t he
ostensi bl e or apparent scope of a
public servant’'s authority when
receiving property and not its
technical limtations, under sone
internal rules of the departnent or
of fice concerned, and the use made
by the servant  of his  actua
of ficial capacity which determ ne
whet'her there is a sufficient nexus
or connection between the acts
conpl ai ned of and the officia
capacity so to bring it within the
ambit of Section 409 | PC

To constitute an of fence under
Section 409, IPCit is not required
t hat nm s-appropriation nust
necessarily take place after the
creation of a legally correct

ent r ust nent of domi ni on over
property. The entrustnent nay arise
in "any nmanner whatsoever"”, That

manner what soever", That manner may

or nmay not involve f raudul ent

conduct of the accused. ~Section

409, | PC covers di shonest

m sappropriation in both types of

cases; that is itself fraudul ent or

i mproper and those where the public

servant misappropriation what - may

have been quite properly and

i nnocently received. Al that is

required is what nmay by described

as "entrustment" or acquisition of

domi ni on over property in t he

capacity of a public servant

servant who, as a result of it,

becomes charged wth a duty to act

ina particular way, or, at |east

honest | y.

The obligation to act in a

certain manner with regard to or to

deal honestly wth property, over

which a public servant obtains

dominion or control the use of his

official capacity may arise either

expressly or inpliedly.

M. Tulsi has also subnmitted that the investigations
had not been conpleted in respect of the allegations made in
the FIR At that stage, the Hi gh Court nust accept each of
the allegations nade in the FIR as correct on its face val ue
for the purpose of determining as to whether the ingredients
of the offences alleged in the FIR are contained therein or
not. M. Tulsi has submitted that the High Court has grossly
erred in quashing the conplaints. M. Tulsi has also
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submitted that the High Court is not justified in quashing
the FIRs so as to strangulate the investigations at the
i nception. What value to be attached to the allegations nade
inthe FIRis to be examned at trial when on the basis of
FIR charge sheet will be framed. It is not the duty of the
Hi gh Court to enbark wupon appreciation of evidence in
guashi ng the proceedings. In support of this contention, M.
Tulsi has relied in the decisions of this Court in State of
Haryana Vs. Bhajan Lal (1992) (1) SCC 335), State of Bihar
Vs. P.P. Sharma (1992 (Supp.) (1) SCC 222), Janata Dal Vs.
H. S Choudhary (1992 (4) SCC 305).

M. Tulsi has also submitted that it is not alleged
that the FIRs were nmade with an oblique or nala fide
purpose. Hence, the sane are not liable to be quashed even
bef ore conpl eting the investigations.

M. Tulsi has also submitted that a particular act nmay
constitute booth civil wong @as well as crimnal wong but
nmerely because civil action is also pursued, such course of
action does not render crimnal action inmpermssible. It has
been contended by M. Tulsi that since the very definition
of offence of crimnal breach of trust is founded on |ega
contract touching wupon the discharge of trust, alnost every
case of crimnal breach of trust is bound to have an el enent
of civil liability., Policy of the legislature in enacting
the of fence wunder Section 405 IPC, therefore, is to treat
the breach of contract in the nmatter of property which is
entrusted as an aggravated civil™ wong and thereby
constituting a crimnal offence. That being the policy, to
guash a FIR on the ground that a civil remedy has already
been i nvoked would be destructive of the object of the
legislation. In this connection, M. Tulsi has relied on the
decision of this Court in Collector of Customs and Centra
Exci se, Bhubneshwar, District Puri Vs. Paradip Port Trust
and Anot her (1990 (4) SCC 205). It has been held in the said
deci sion that: -

VWere the same act or event

constitutes an of f ence under

Chapter XVl and at the sane tine

constitutes a contravention or

abet ment of contravention of any of

the provisions of the Custons Act

or failure to perform any duty

prescri bed under the Act or anobunts

to non-conpliance wth any of the

provisions of the Act, there wll

be possibility of prosecutions and

puni shment under Chapter XVI of the

Act and any other provision of |aw

and at the sane time confiscation

and penalty wunder Chapter XVl of

the Act.

M. Tulsi has also submitted that in cases were civi
and crimnal renedies are sought to be pursued, the crimna
case has to be given preference over civil cases. |In support
of this submssion, M. Tulsi has referred to a deci sion of
this Court in M S Sheriff Vs. The State of Madras and
O hers (1954 SCR 1144). It has been held in the said
decision that :

Si mul t aneous prosecution of civi

and crimnal proceedi ngs regarding

the sane matter is likely to

enbarrass the accused and SO

ordinarily, and in the absence of

speci al circunmstances, the crinina

pr oceedi ngs shoul d be gi ven
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pr ecedence and t he civi
pr oceedi ngs shoul d be st ayed
pending the ternmination of the
crim nal

M. Tulsi has also submitted that in a case of grove
m sappropriation of huge amounts of public funds, delay
caused by the accused was not a valid ground for quashing
the crimnal proceedings. In this connection, M. Tulsi has
relied on the decision of this Court in Union of India Vs.
B. R Bajaj (1994 (2) SCC 277). In the said case, the FIR
of 1984 was quashed by the Court in 1986 but nine years, the
deci sion of the Hi gh Court was set aside and it was
directed that the investigation should recomence. M. Tuls
has submitted that FIRs disclose the offences of cheating
the nationalised Banks of huge sum of nobney by the accused
in calculated manner. I n such circunstances, it will be only
proper that the CBI should be permtted to continue with
further investigations and on the face of the allegations in
the FIRs 'which clearly constitute offences against the
accused; there was no reason to quash the FIRs and thereby
st oppi ng the investigation at the threshold. He has,
therefore, submtted that the appeal should be allowed and
the CBI shoul d be permtted to proceed with t he
i nvestigation for the purpose of fram ng the chargesheet.

M. Shanti Bhushan, | earned Senior Counsel appearing
for the respondents, has disputed the  contentions nade by
M. Tulsi. He has' subnitted that the two FI'Rs did not nade
out any offence of 'criminal breach ~of trust, forgery or
cheating and, therefore, the High Court was justified in
guashing the said FIRs. Referring to the allegations made in
the FIR No. RC-4/87 dated Septenber 14, 1987 that inspite of
the Schene of Arrangenment approved by the  Hi gh Court of
Cal cutta separating the Tobacco Division of DAIL into a new
conpany i.e. new Tobacco Conpany Limted Ms DAL would
remain liable for all assets and liabilities of the newy
formed subsidiary Conpany, M. Shanti Bhushan has submtted
that pursuant to the Schenme of Arrangenent duly sanctioned
by the Calcutta High Court on ‘or about July 31, 1984, the
Tobacco Division of DAIL was transferred to and vested al ong
with all its assets and liabilities in New Tobacco Conpany
Limted with effect from April 1, 1984. DAL was the
transferor Conpany and New Tobacco Conpany Limted was the
transferor Conpany. The order of the High Court wasto the
effect that all the assets and liabilities and duties of the
sai d transferor Conpany relating the its Tobacco Division be
transferred from the said date without further act or deed
to the said transferee Company. Accordingly and also
pursuant to Section 394 (2) of the Conpanies Act, 1965 al
the assets and liabilities of the Tobacco Division  stood
transferred to the New Tobacco Conmpany Limited and such
assets and liabilities became assets and liabilities of the
said transferee Conpany. The liability of DAIL to the United
Bank of India as on APRIL 1, 1984 stood transferred to New
Tobacco Company Limted. The order of the Hi gh Court clearly
provided that no further act or deed was necessary to give
effect to the Schenme of Arrangenent. In view of such Schene
of Arrangenent, the Board of Directors of the United Bank of
India approved the transfer of credit facilities fromMs
DAIL to the New Tobacco Company Limted. There was no
guestion of the Board being msinforned of the materia
facts in the matter. Further in June/July 1985 fresh
hypot hecati on docunents were executed by the New Tobacco
Conpany Linmted and a nenorandum of satisfaction of charge
was filed by the Bank in respect of DAIL to the Registrar of
Conpani es. The necessary docunents were also filed by the
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Bank with the Registrar evidencing the charge created in
favour of New Tobacco Conpany Limnted.

M. Shanti Bhushan has also subnitted that the
allegation in the FIR that the opinion of Shri S. K Ghosh,
Chief OFficer (Legal) of the United Bank of India to the
effect that the bank would not be in a position to enforce
its right in respect of the transferor Conpany was erroneous
and designedly nmmde, is also incorrect and wthout any
basis. M. Shanti Bhushan has subnitted that as a matter of
fact, the said opinion of Shri S.K CGhosh in accordance with
the Scheme of Arrangenent since all the assets and
l[iabilities of the Tabacco Di vi sion of DAl L st ood
transferred to New Tobacco Conpany form April 1, 1984, M.
Shanti Bhushan has further submitted that even if it is
assuned that such legal opinion was not correct, no il
notive can be assigned to the said Oficer because the
opinion itself was placed for-consideration by the highest
adm ni strative body of the Bank, namely, the Board of
Directors, M.  Shanti Bhushan " has also referred to the
al l egation in the FIR that;

"On March 6, 1996 M's New Tobacco

Conpany Limted submtted a

statement to United Bank of India

wherein the aggregate value of

stocks etc. was to the tune of

Rs.5.13 crores only as against

Rs.16.55 crores on Novenber 30,

1985. It is alleged that the stocks

worth about Rs. 12 crores wer e

ei ther fraudul ently and dishonestly

renoved or disposed of without any

paynment to the bank w th whomthe

same were hypothecated, with the

conni vance of the concerned  bank

officials.”

M. Shanti Bhushan has subnmitted that it is not alleged
that the statement of stocks was incorrect ether on March 6,
1985. In fact, two statenents correctly pointed out that
while the value of the stocks won. Novenmber 30,1985 was
Rs. 16.58 crores, the value of stocks on March 6, 1986 had
gone down to Rs.5.13 crores. There was, therefore, no false
statement in the declaration of stocks. M. Shanti Bhushan
has submitted that since the stocks were hypothecated and
not pledge with the bank the possession over the stocks was
with the Conpany and not with the bank.- The  difference
between a pledge and a hypothecation is that while in the
case of pledge the stocks are give in the custody in the
bank and are kept under their key and any renoval of any
part of those stocks by the debtor, without the consent of
the Band woul d be an offence, it would not be so in the case
of hypothecation. |In a case of hypothecation, there is only
a floating charge on various assets. The possession over
those assets continues to be with the debtor and debtor was
al ways entitled to renove any part of those stocks and sell
themfrom tine to time. M. Shanti Bhushan has submitted
that if there is a contractual termthat the value of the
hypot hecat ed stocks shoul d not be allowed to go down bel ow a
particul ar amount, there nmay be a breach of contract the
Bank to take civil proceeding for danages against the
debtor. However, it has not been alleged that there has been
breach of any such contract particularly when docunents
which are being relied upon by the Bank t hensel ves show t hat
the value of the hypothecated property continued to be much
nore than the anount of |oan at any point of tinme, rmuch nore
than the amount of l[oan at any point of tine. If a reference
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is mmde to the said balance sheet, it would show that the
advances under the cash «credit facility granted by the
United Bank of India ware secured not only the hypothecation
of stocks but also by the hypothecation of book debts and
pl ant and machinery of the Conpany’s Tobacco Division. M.
Shanti Bhushan has submitted that while the | oans due to the
United Bank of India anpbunted to Rs.13,78,82,685.17, the
val ue of the hypothecated property on the sane date was
nearly doubl e of that ampunt. Reference to the bal ance sheet
woul d show that the book debts conprised goods worth Rs.
15, 34,82,521. 12 and machinery as on March 31, 1984 worth
Rs. 1, 14,711,499 and the stocks and spares were of the val ue
of Rs.12,39,27,002.19 as on March 31, 1984.

M. Shanti Bhushan has further submitted that even in
the case of the FIRrelating to the Canara Bank, it is
apparent that the balance sheet of Tobacco Division of DAL
as on March 31, 1984 which was filed by the CBI, showed that
the value of the property hypothecated to united Bank of
I ndi a exceeded the anpbunt of the |loan as on that date by
mare than Rs.15 crores and thus some part of the stocks
worth nore than Rs.2 crores were available for being
hypot hercated to Canara Bank. M. Shanti Bhushan has
submitted that the CBI had misread the balance sheet and
erroneously proceeded on the footing that it was only the
stocks which were /al one hypothecated to the United Bank of
Indi a. Bal ance Sheet/ itself indicated that book debts of
nore than Rs. 15 crores and the nmachinery worth nore than
Rs. 2 <crores were  also hypothecated to the United Bank of
India and thus stocks worth nmore than Rs.2 crores
were clearly available for hypothecation to the Canara Bank

M. Shanti Bhushan has referred to the allegations in
the FIR that:

"The Utimte credit facility limt

sanctioned to Ms DAIL in the

account of M's New Tobacco Conpany

as on 12.1.1984 was to the tune of

Rs. 17.50 crores subject to draw ng

power agreeing to hypothecation of

raw materials, stocks etc, Ms DAL

was submitting the statenents. of

raw materials held by its division

M s New Tobacco Conpany and the

sanme was liable for physi ca

i nspection and verification by Bank

officials."

M. Shanti Bhushan has submitted that the above

al l egations did not nake out any offence of crimna
breach of trust. According to M. Shanti Bhushan, the
essential ingredients of crimnal breach of trust is
ent rust nent of property or ent r ust nent of dom ni on
over property. The grant of «credit facility giving of a
oan in pursuance of that credit facility cannot possibly
amount to entrust nent  of property. A loan is ‘quite
different form entrustnent of noney. Simlarly, when
the debt or hypot hecates his goods to Bank by way  of
security, there is no entrustnent of those goods to the
bank by the debtor. Even if there is any contravention

of the terms of the contract under which credit
facilities are given, it wll be nerely a breach of
contract for which the Bank may nmde debtor liable for
danmages under the civil law There will be no occasion for
conmitting any offence of crimnal breach of trust. In
support of this contention, M Shanti Bhushan has relied on
t he deci sion of this Court in Velji Raghavji Patel Vs.

State of Maharashtra (1965 (2) SCR 429). It has been held
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in the said decision that in order to establish
entrustnent of dom nion over property to an accused person
the nmere existence of that person’s doninion over property
is not enough. It nust be further shown that his dom nion
was t he result rmust be further shown that his dom nion
was the result of entrustnent.

M. Shanti Bhushan has also referred to a decision of
this Court in State of Gujarat Vs. Jaswantlal Natha Ila
(1968 (2) SCR 408). In the said decision it has been
i ndi cated that the term ' entrusted’ found in Section 405
| PC Governs not only the words with the property inmediately
following it but also the words with the property
imediately following it but also the words or ’'wth any

doni ni on over t he property’ occurring thereafter.
Before there can be any entrustnent, the entrustnent
carries with it the i mplication that the person handi ng

over any property-or on whose behalf that property is
handed over to another, <continues to be its owner. A nere
transaction of” sale cannot anount to an entrustment. It
has been ' observed in the said decision that although the
government _had sold the cenent in ~question to BSS solely
for the pur pose of bei ng used in connection with the
construction work referred to earlier, that circunstance
does not make the transaction in question anything other
than a sale, After delivery of the cenent, the governnent

has neit her any right not dominion over it, It the
purchaser had failed to conply with the requirenments of any
| aw rel ating to. cement control, ~he should have been

prosecuted for the sanme, But the court was unable to hold
that there was any breach of trust.

Coming to the question of offences under Sections 467,
468 and 471 IPC M. Shanti Bhushan has al so subnitted that
no of fence wunder the aforesaid Sections -even prima facie,
has been commtted even on the face value of the Allegations
inthe FIR M. Shanti Bhushan has subnitted that it is the
case of the CBlI clainms of  both the Banks have been
satisfied and the disputes have been conmpronmsed’ in the

civil suits field by the Banks. “Accordingly, it - will no
| onger be a fit case for  carrying out further
investigation in respect of the of fences all eged.
eferring to a recant decision of this Court in Feroze
Di nshaw Lam Vs. Union of India (Judgnent Today (3) SC
131). MR, Shanti Bhushan has submitted that in that case

al t hough a clear offence of fabrication of evidence had
been establish agai nst CGodrej Conpany and its Directors
and officials, the Suprenme Court set aside ‘the order of the
Hi gh Court directing a conplaint to be filed holding that
in view of all the circunstances including the paynent of
the Excise Duty, it would bot be expedient to
proceedagai nst the accused persons, M. Shanti Bhushan has
submtted that any further investigation in the matter of

of fences al |l eged in the FIRs after such a long lapse of
tinme and after the clainms of the Banks have been satisfied
in Cvil Suits instituted by the Banks, is not at al

expedient and on that score also no interference by this
Court under the discretionary jurisdiction under Article 136
of the Constitution against the inmpugned decision of the
H gh Court is not called for.

M. Shanti Bhushan has also submitted that the first
FIR was registered in 1987 and the second one was registered
in 1989. The challenge to the Firs. were made in the
Calcutta High Court only in 1991. The CBI therefore, had
nore than four years time to conplete the investigations
without any interruption. But adnmittedly the investigations
have not yet been conpleted. M. Shanti Bhushan has
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submtted that FIRs have been filed in order to resort to
are twisting tactics by the CBI and for |aunching an fishing
and roving enquiry without any reasonable basis. In any
event, When the interest of the Banks have been saf eguarded
inthe civil suits instituted by the Banks having ended in

conprom se, no wuseful propose wll be served in proceeding
with further investigation after such a long |apse of tine.
Such course of action, in the facts of the case, will be an

abuse of the process of |aw and inpugned order of quashing
the FIRs being reasonable no interference by this Court is
warrant ed. The appeal s, therefore, should be disni ssed.

After giving our careful consideration to the facts and
circunstances of the case and the subm ssion made by the
respective counsel for the parties, it appears to us that
for the purpose of quashing the conplaint, it is necessary
to consider whether the allegations in the conplaint prim
facie make put an offence or ~not. It is not necessary to
scrutinize the allegations for the purpose of deciding
whet her such allegations are 1likely to be upheld in the
trial. Any —~action by way of quashing the conplaint is an
action to be taken at the threshold before evidences are
led in support of the conplaint. For quashing the conplaint.
therefore, had nore than four years time to conplete the
i nvestigation without any interruption.  But admittedly the
i nvestigations have not yet been conpleted. M. Shant
Bhushan has subnmitted that FIRs. have been filed in order to
resort to armtw sting tactics by the CBI and for |aunching
a fishing and roving enquiry wthout any reasonabl e basis.
In any event, when the interest of the Banks have been
safeguarded in the civil suits  instituted by the Banks
havi ng ended in conpromi se, no useful purpose will be served
in proceeding with further investigation after such a |ong
laps of time. Such course of action, in-the facts of the
case, will be an abuse of the process of |aw and inmpugned
order of quashing the FIRs being reasonable no interference
by this Court is warranted. The appeals, therefore, should
be di sm ssed.

After giving our careful consideration to the facts and
circunst ances of the case and the  subm ssions nade by the
respective counsel for the parties, it appears to us that
for the purpose of quashing the conplaint, it is necessary
to consider whether the allegations in the conplaint prim
facie make out an offence or not. It 1is not necessary to
scrutinize the allegations for the purpose of deciding
whet her such allegations are likely to be upheld in the
trial. Any action by way of quashing the conplaint is a
action to be taken at the threshold before evidences are
led in support of the conplaint. For quashing the conplaint
by way of action at the threshold. It s,  therefore,
necessary to consi der whet her no the face of t he
allegations, a crimnal offence is constituted or not. In
recent decisions of this Court, the case of Bhajan La
(supra), since relied on by M. Tulsi, the gquiding
principles in quashing a crimnal case have been indicated.

In the instant case, a serious dispute has been raised
by the | earned counsel appearing for the respective party as
to whether on the face of the allegations, an offence of
crimnal breach of trust is constituted or not. In our view,
the expression ’'entrusted wth property’ or ’'with any
dom ni on over property’ has been used in wde sense in
Section 405 |1.P.C. Such expression includes all case in
whi ch goods are entrusted, that is, voluntarily handed over
for a specific purpose and dishonestly disposed of in
violation of law or in violation of contract. The expression
"entrusted appearing in Section 405 1.P.C is not
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necessarily a term of law. It has wde and different
inmplication in different context. It is, however, necessary
that the ownership or beneficial interest in the ownership
of the property entrusted in respect of which offence is
alleged to have been committed nmust be in some person ot her
than the accused and the latter nust hold it on account of
sone person or in sone way for his benefit. The expression
"Trust’ in Section 405 |.P.C. is a conprehensive expression
and has been used to denote various kinds of relationship
like the relationship of trustee and beneficiary, bailer and
bail ee, master and servant, pledger and pl edger. \When some
goods are hypothecated by a person to another person. the
owner ship of the goods still remains with the person who has
hypot hecat ed such goods. The property in respect of which
crimnal breach of trust can be committed must necessarily
be the property of sonme person other than the accused or the
beneficial interest in or ownership of it nust be in other
person and the offender nust hold such property in trust for
such other person or for his benefit. In a case of pledge,
the pledged article belongs to sone other person or for his
benefit. In a case of Pledge, the pledged article belongs to
some other person but the sane is kept in trust by the
pl edgee. In the instant case, a floating charge was made on
the goods by way of ‘security to cover up credit facility. In
our view, in such’/  case for disposing of the goods covering
the security to cover wup credit facility. In our view, In
such case for disposing of the goods covering the security
to cover up credit ‘facility. In our-view, in such case for
di sposi ng of the goods covering the security against credit
facility the offence of crimnal breach of trust is not
commtted. In the facts and circunstances of the case, it,
however, appears to us that the Respondents noved the High
Court only in 1991 although the first Fir was filed in 1987
and the second was filed in 1989. The CBI, therefore, Cot
sufficient tinme to conplete the investigation for the
pur pose of fram ng the charge.

Al though M. Tulsi, the learned Additional Solicitor
CGeneral, is justified in his submssion that a particular
act may constitute both civil wong as well as crinmina
wong and nerely because a civil action is also pursued, it
does not render the crimnal action inpernmissible, in the
facts of the case, it appears to us that long after the
conpletion of «civil suits, the further investigation in
connection with the conplaints may not be expedient. It may
be noted that the opinion given by the Senior Manager
(Legal) that the credit facility which was given to DAIL for
its tobacoo division should be transferred to the newy
formed Conpany, nanely, New Tabacoo Comnpany Limted, cannot
be held to be per se mmlafide or illegal in vies of the
provi sions of Section 394 of the Conpanies Act. That apart,
the legal opinion of the said Senior Manager (Legal) was
pl aced for consideration by the highest admnistrative body
of the bank i.e. the Board that the credit liability which
stood in favour of DAIL should be transferred in favour of
the New Tobacoo Conpany Limted. 1In the af oresai d
circunstances, it appears to use that even if the Senior
Manager (Legal) or any other officer of the bank had not
acted properly, in view of the fact that the ultimte
deci sion was taken by the Board of Directors, it cannot be
reasonably held that some of the Oficers of the Bank
connived and misled the Board. It nmay be noted that no
al | egati on has been nade agai nst the nenbers of the Board.

In the facts of the case, it appears to use that there
is enough justification for the H gh Court to hold that the
case was basically a matter of civil dispute. It Banks had
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already filed suits for recovery of the dues of the Banks on
account of «credit facility and said suits have been
conprom sed on receiving the paynents from the concerned
Conpanies. Even if an offence of cheating is prim facie
constituted, such of fence is conpoundable offence and
conprom se decrees passed in the suits instituted by the
banks, for all intents and purposes, anount to comnpoundi ng
of the offence of cheating. It is also to be noted that |ong
time has elapsed since the conplaint was filed in 1987. It
may al so be indicated that although such FIRs were filed in
1987 and 1989, the Banks have not chosen to institute any
case against the alleged erring official despite allegations
made agai nst them in the FIRs. Considering that the

i nvestigations had not been conpleted till 1991 even though
there was no inpedinment to conplete the investigations and
further investigations are still pendi ng and al so

considering the fact that the clains of the Banks have been
conprom sed on _receiving paynments, we do not think that the
sai d conplaints should be pursued any further, In our view
proceedi ng ~further with the conplaints will not be
expedient. In the special  facts of ‘the case, it appears to
us the decision of the High Court in quashing the conplaints
does not warrant any- interference under Article 136 of the
Constitution. W, therefore, dismss these appeals.




