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ACT:

Representation of © the People Act, 1951, Section 94-
Secrecy of voting -Scope of Section 94-Constitution of India
Articles 326 & 327-Tanmpering with records-Applicability of
Section 64A of the Act to the present case-Rule 56(2) of the
El ection Rules, scope of-Section 100(d)(1) (iii) of the Act
and void elections-Petitioner for recount, when to be
or der ed- Non- appear ance of election Petitioner in the wtness
box, whether vitiates the petition-Interference by Suprene
Court in an election petition.

HEADNOTE:

An election petition was filed by the respondent
agai nst the appellant, a returned candidate to the counci
of the State fromthe constituency of the Punjab Legislative
Assenmbly, on the ground that the result of the election was
materially effected (a) by non- conpliance with the
provisions of the Representation of the People Act and the
rul es made thereunder; (b) by inproper reception of votes in
his favour by tampering with the postal ballot papers and by
conmi ssion of corrupt practice in the interest of the
appellant by its agents and also comm ssion of corrupt
practice by obtaining assistance of persons in the service
of the Punjab Government. The appellant denied all the
al | egations and contested the petition. The H gh Court found
that the four ballot papers one each allotted to P-Ws. (the
voters) Nos. 13, 14, 15 and 16 were tanpered with in that
each the voter had cast his first preference vote in favour
of unsuccessful Akali candi date Gurcharan Singh Tohra and no
second preference vote was indicated and each one of the
vote was so altered as to appear that each one of them has
cast his first preference vote in favour of the appellant
and second preference vote in favour of Gurcharan Singh. The
Hi gh Court allowed the election petition and declared the
unsuccessful  Akali candi date CGurcharan Singh Tohra as
el ected and set aside the election of the appellant.

Di sm ssing the appeal, the Court
N

HELD: (1) Section 94 of the Representation of People
Act, 1951 <cannot be interpreted or examined in isolation
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Its scope, anbit and wunderlying object nust be ascertained
inthe context in which it finds its place in the Act, and
further in the context of the fact that the Act itself was
enacted in exercise of power conferred by Articles in Part
XV titled "Election" in the Constitution with a view to
achi eve the constitutional goal, viz., setting up of
denocratic sovereign socialist secular republic. For this a
free and fair election, a fountain spring and corner stone
of denocracy, based on wuniversal adult suffrage is the
basic. The regulatory procedure for achieving free and fair
election for setting up denocratic institution in the
country is provided in the Act which includes the cross or
performance indicated by the dunb-sealed |lip voter in the
bal | ot paper. That is his right and the trust reposed by the
Constitution in himis~ that he wll act as a responsible
citizen choosing his masters  for governing the country for
the period prescribed by it. Therefore, any interpretation
of s. 94 nmust essentially subserve the purpose for which it
is enacted. The interpretative process nmnust advance the
basi ¢ postulate of free and fair election for setting up
denocratic institution and not retard it. [1312 GH, 1313 A-
C, E-F]

1303

H H  Kesavananda Bharati Sripadagal avaru v. State of
Keral a, [1973] Suppl . S.C.R 1; Mhinder Singh GIl v. The
Chief Election Commssioner, New Delhi & Os., [1978] 2
S.CR 272, referred to.

(2). It is legitimate and indeed proper to have
recourse to heading and sub-heading given to a group of
sections in an Act of Parlianent to find guidance for the
construction of the words in a statute. One of the canons of
construction is that every section of ~a statute is to be
construed with reference to the context and ot her sections
of the Act, so as, as far as possible, to nake a consi stent
enact ment of the whole statute. [1316 F-Q

Rex v. Board of Trade, Ex-parte St. Martin's Preserving
Co. Ltd., [1965] 1 QB. 603 at 607 referred to

(3). Provisions <cast in negative words are generally
treated as absolute adnmitting of no exception. But this is
not a universal rule. The words 'negative and ’affirmative’
statutes nean nothing in particular. The question is one of
i ntendment. Enphasis is nore easily denonstrated when a
statute is negative than when it is affirmative, but the
guestion is one of intendnment. If the |anguage is open to
two constructions one nust ascertain the ~intendment, the
m schi ef sought to be renedied and the renedy provided to
cure the mschief. And, in such a situation the court nust
escalate in favour of that construction which carries out
the intendment behind enactnment and accords with reason and
fairplay. [1318 E-Q

Mayor of London v. Rex, [1848] 3 QB. 30; Victoria
Sporting Cub Ltd. v. Hannam (1969) 2 WL.R 454 referred
to.

(4). The words "shall be required® in s. 94 of the Act,
which is cast in negative l|anguage indicate an inbuilt
el ement of conpul sion. Section 94 carves out an exception to
section 132 of the Evidence Act and al so section 95 of the
Representati on of Peopl e Act, 1951. In view of the
i nperative | anguage of s. 132 of the Evidence Act and al so
fromthe constitutional guarantee against self-incrimnation
as enacted in Article 20(3) of the Constitution a wtness
when questioned in the witness box relevant to the matter in
issue in a proceeding in which he is called as a witness has
to answer the question put to himand cannot escape the
obligation to answer the question even if the answer was
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likely to incrimnate himexcept to the extent the qualified
privilege is extended to himunder the proviso to section
132 of Evidence Act. A conspectus of the rel evant provisions
of the Evidence Act and ss. 93, 94 and 95 of the
Representation Act makes it clear that they provide for a
procedure, including the procedure for exam nation of
wi tnesses, their rights and obligations in the trial of an
el ection petition. The expression "other person" extends the
protection to a forumoutside courts. Section 94, therefore,
cannot be singled out as a substantive provision and being
unrelated to the procedure prescribed for trial of election
petition. [1314 A B, E, F, 1315 A, F-G 1316 C F]

Dr. Chhotal al Jivabhai Patel v. Vadilal Lallubhai Mhta
and Ors. (1971) 12 Quj. L.R. 850 @860 approved.

(5) Section 94 of the Representation of the People Act,
1951 can be construed in two possible ways firstly, that the
section casts an absol ute prohibition and seals the nmouth of
the voter permanently and admits of no exception in which he
can divulge his vote, and secondly, that it is a privilege
of the voter to disclose his vote if he voluntarily chooses
to do so
1304
but he cannot be conpelled by court or any other authority
to divulge his vote. [1318 G H, 1319 A]

If s. 94 is /interpreted to nean to be a privil ege of
the voter to divulge or not to divulge how he voted and if
he chooses not to divulge, s. 94 protects himinasnmuch as he
cannot be conpelled to divulge that information, then it
does not stand in. conflict wth the other inportant
principle of free and fair el ections to sustain
parlianmentary denocracy.  Wen it is said that no w tness or
ot her person shall be required to state for whomhe has
voted at an election it only neans that both in the Court
when a person is styled as a witness and outside the Court
when he may be questioned about how he voted t hough he woul d
not have the character or the qualification of a witness yet
in either situation he is free (to refuse to answer the
guestion without incurring any ‘penalty or forfeiture. That
guarantees the vital principles behind secrecy of ballot in
that the voter would be able to vote uninhibited by fear
But if he chooses to open his lips of his own free wll
wi t hout direct or indirect conpul sion—and waive the
privilege, nothing prevents himfromdi scl osing how he vot ed
as there is no provision in the Act which would expose him
to any penalty. If a voter voluntarily chooses to disclose
how he voted or for whom he voted 's. 128 of the
Representati on of People Act has nothing to do with the
voter disclosing for whom he voted. It casts an obligation
of secrecy on those connected with the process of election
and not on the voter. [1319 A-D

If the other construction is adopted the  mschief
t hereby perpetrated can be denonstrably established. One can
then mani pul ate the vote cast by a voter and poor voter wll
be hel pl ess and unable to assist the court by his testinony
which is the best direct evidence to establish for whom he
voted and what m schief has been played with his vote. [1319
E- F]

(6) Free and fair election is not an a priori concept
but of cherished constitutional goal oriented value. Secrecy
of ballot though undoubtedly a vital principle for ensuring
free and fair elections, it was enshrined in |aw to subserve
the larger public interest, nanely, purity of election for
ensuring free and fair election. The principle of secrecy of
bal |l ot cannot stand al oof or in i solation and in
confrontation to the foundation of free and fair el ections,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 30

nanely, purity of election. They can co-exi st but where one
is used to destroy the other, the first one nust yield to
principle of purity of election in larger public interest.
In fact secrecy of ballot, a privilege of the voter, is not
i nvi ol abl e and may be wai ved by himas a responsible citizen
of this country to ensure free and fair election and to
unravel foul play. [1320 F-H, 1321 A]

N P Ponnuswam v. Returning Oficer, Nanmakka
Constituency & Ohers, [1952] S.C.R 218 at 230, referred
to.

(7). Odinarily secrecy of ballot has to be guarded,
but where secrecy of the ballot itself is sought to be
availed of as a protective sheath against disclosure of
fraud, forgery or wongful conduct, it nust yield in the
larger public interest-to ensure purity of free and fair
el ection. [1322 D E

Queen v. Beardsall, LR [1875-76] 1 Q B. 452 quoted with
approval .

(8) Section 94 of the Act enacts a qualified privilege
in favour. of the voter in that no one can conpel himto
di scl ose for whom he voted but the
1305
privilege ends there for~ if he desires to waive the
privilege and volunteers to give information as to for whom
he voted, neither/s. 94 nor any provision of the Act is
violated. No one can prevent him from doing so nor a
conpl aint can be entertained fromany one- including the
person who wants to keep the voters nmouth sealed as to why
he di scl osed for whom he voted.” Once the voter chooses to
wai ve the privilege and volunteers to disclose for whom he
voted there is no contravention of s. 94 nor any other
provision of the Act and there is no illegality involved in
it. [1324 B-E]

(9) Nornmally, where a prohibition enacted is founded on
public policy Courts should be slow to apply the doctrine of
wai ver. But, if a privilege was granted for the benefit of
an individual, in the instant case for the benefit of voter,
even if it was conferred to advance a principle enacted in
public interest nonethel ess the person for whose benefit the
privilege was enacted has a right to waive-it because the
very concept of privilege inheres a right to waive it. And
where a voter waives his privilege not to be conpelled to
di scl ose for whomhe voted, if he wants to run the ganut of
risk of disclosure it does not violate any other principle
because it was enacted to help himto vote free from any
inhibition or fear or apprehension of being subjected to
some calamity. [1321 E-Q

Basheshar Nath v. The Comm ssioner of |ncone-tax, Delh
JUDGVENT:

Behr am Khurshed Pesi kaka v. The State of Bonbay, [1955] 1
S.C.R 613 at 654 applied.

(10) A recount of votes cannot be ordered just for the
asking. A petition for recount after inspection of  some
bal | ot papers must contain an adequate statenent of materia
facts on which the petitioner relies in support of his case.
The Tribunal nust be prinma facie satisfied that in order to
decide the dispute and to do conplete justice between the
parties an inspection of the ballot papers is necessary.
Only on the special facts of a given case sanple inspection
may be ordered to lend further assurance to the prim facie
satisfaction of the Court regarding the truth of the
al l egations nade for a recount and not for the purpose of
fishing out nmaterials for declaring an election void. [1324
H, 1325 A-C

Jitendra Bahadur Singh v. Krishna Behari & O's., [1970]
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1 SCR 852; Smt. Sumtra Devi v. Sheo Shanker Prasad Yadav
& Os. [1973] 2 S.C.R 920; Bhabhi v. Sheo Govind & Os.,
[1975] Suppl. S.C R 202; Ram Autar Singh Bhadouria v. Ram
CGopal Singh & Ors., [1976] 1 S.C.R 191; and R Narayanan v.
S. Semmalai & Ors. [1980] 1 S.C R 571 foll owed.

(11) In an election appeal under s. 116A of the Act the
Suprenme Court does not ordinarily interfere with the finding
of facts recorded by the High Court particularly when the
Hi gh Court <cones to a conclusion on appreciation of al
materi al evidence placed before it. As a corollary this
Court would be slowto interfere with such findings of facts
based on appraisal of evidence unless there is something
radically wong wth the approach of the |earned judge
trying the election petition. [1330 C E]

Ranji Lal v. Ram Babu Maheshwari & Anr. AIR 1970 SC
2075; D. Copala Reddy v. S. Bai Talpalikar & Ors. (1972) 39
El ection Law Reports 305 (SC) and Snt. Sumitra Devi v. Sheo
Shanker  Prasad Yadav & O's. [1973] 2. S.C.R 920, applied.
1306

(12) A petition for a recount on the allegation of
m scount or _error in counting-is based upon not specific
al l egation of niscounting but® errors which nay indicate a
m scount and recount becones necessary. Wen it is alleged
that postal bal | ot papers were tanpered wi t h, the
inplication in lawis  that those postal ball ot papers have
been wongly received in favour of a candidate not entitled
to the sane and inproperly refused in favour of the
candi date entitled to the sanme and therefore there is a
m scount and a recount s necessary. In the very nature of
things the allegation can be not on each specific instance
of an error of counting or —mscount but broad allegations
indicating error in counting or niscount necessitating a
recount. In the instant case, the discretion used regarding
the necessity of inspection of ~ballot papers is  anmply
justified. Further it is established that the four ball ot
papers have been tanmpered with. [1326 CF, 1333 (]

(13) To avail of the procedure prescribed in s. 64A of
the Act the conditions prescribed in that section nust be
satisfied. Section 64A envi sages a situation wher e
tanpering, damaging, destruction or. loss of —ballot papers
used at a polling station is on such a |large scale that the
result of the poll at the polling station cannot be
ascertained. But s.64A is not attracted in the facts and
circunst ances of this case. The four ball ot papers sent from
different jails and received as postal ballot papers are
shown to have been tanpered with. The votes cast by the
bal | ot papers can be succinctly ascertained and have in fact
been ascertained. [1333 GH, 1334 A

(14) The decision in Jagannath Rao v. Raj. Kishore &
Os. AIR [1972] SC 447 does not purport to |lay down that as
soon as it is shown that sone ballot papers have been
tanmpered with, the Court has nmerely to chart an easy course
of rejecting these ballot papers. Such an approach, apart
fromanything else, would be a premumon unfair election
practice. Wiere voting is by the system of proportiona
representation by neans of the single transferable vote, if
a tanpering as of the nature indulged into in this case is
brought to light, the necessity of rejecting such ballot
papers as invalid would give an unfair advantage to the very
person who indulged into such practice. Wen the Returning
Oficer did not reject the ballot paper as being invalid,
under Rule 56(2) of the Election Rules, 1961, once tanpering
is held proved if the circunmstances pernit and evidence of
unquesti onabl e character is available it would be perfectly
legitimate for the Court in an election petition to
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ascertain for whomthe vote was cast before it was tanpered
with and if it can be ascertained as a valid vote it nust be
accepted as such. Any other approach has an inbuilt tendency
to give an unfair advantage either to the candidate who
hi nsel f mi ght have indul ged in tanpering or someone who mnust
have acted for his benefit. [1334 C G

(15) The expression "inproper reception” and "inproper
refusal” of vote nust carry out the purpose underlying the
provision contained in s.100 of the R P. Act. Section
100(1) (d) (iii) conprehends a situation where the result of
an election in so far as it concerns a returned candi date
has been materially affected by inproper reception, or
i mproper refusal of any wvote or the reception of any vote
which is void. The adjective 'inproper’ qualifies not only

the word ’reception’ but also the word 'refusal’. Wen a
vote is received by the returning officer at
1307

the time of counting it inplies two things, that it is not
only received as a valid vote but that the valid vote is
cast in_ favour of one of the contesting candidates at the
election. - Simlarly, when'it is said that there is inproper
refusal of any vote it inplies again two things, nanmely, a
vote which ought to ~have been accepted as valid vote has
been i nmproperly refusedas an invalid vote, or there is an
i mproper refusal to accept the vote in favour of a
particul ar candi date.” Therefore, an inproper reception of
any vote or an inproper refusal of any vote inplies not only
reception or refusal of a vote contended to be invalid or
valid, as the case may be, but subsequent  reception in
favour of any contesting candidate at theelection which
woul d sinmul t aneously show the vote being refused in counting
to any other candidate at the election. The expression
"refusal’ inplies ’'refuse to accept’” and the expression
"reception’ inplies 'refuse to reject’. [1335 D H]

(16) The wi de conprehensive panorama of s. 100 of the
Representati on of People Act, 1951 enbraces within its fold,
all conceivable infirmties which may be urged for voiding
an election. To construe otherwise will have the election
petitioners without a remedy. It would nean that even 'though
one can indulge into forgery what is tanpering of ballot
papers, if not forgery-and get away with it. [1337 D H]

Mohi nder Singh G Il v. The Chief El ection Conm ssioner
New Del hi & Ors., [1978] 2 S.C. R 272 foll owed.

&

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1035 of
1978.

Appeal under Section 116-A of the Representation of
Peopl e Act 1951 from the Judgnent and Order dated the 5th
June 1978 of the Punjab and Haryana Hi gh Court in Election
Petition No. 1 of 1976.

UR Lalit, QOP. Sharma, Vivek Seth and Mss  Anil
Katyar for the Appellant.

Hardev Singh, R S. Sodhi, MS. Gupta and M ss Mani sha
Gupta for Respondents.

The Judgnent of the Court was delivered by

DESAI, J.-Purity of election and secrecy of ballot, two
central pillars supporting the edifice of Parlianentary
denocracy envi sioned in the Constitution st and in
confrontation with each other or are conplinmentary to each
ot her, present the core problemin this appeal

First to the factual matrix. Punjab Legislative
Assenmbly formed a constituency for electing nmenbers to the
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Council of States. On March 3, 1976, a notification was
issued calling upon the nenbers of Punjab Legislative
Assenbly to elect three nenbers to the Council of States.
The el ection programme was: March 10, 1976, was prescri bed
as the last date for filing nom nations; the scrutiny of the
nom nations was to be made on March 11, 1976; March 13,
1976, was the last date by which it was permssible to

withdraw from the election; in the event of contest, pol
was to take place on March 27,
1308

1976; counting was to be done on the same day. Respondent 4
Smt. Amarjit Kaur and respondent 5 Sat Pal Mttal were
nom nated as candi dates of the political party described as
I ndi an National Congress. Appellant Sardar Raghbir Singh
GIl claimed to be an‘independent candidate. Respondent 1
@urcharan Singh Tohra was - a nominee of the Akali Party. As
there were three seats and  four candidates, poll was
conducted on March 27, 1976. The voting was in accordance
with the 'system of  proportional representation by nmeans of
the single “transferable vote. Counting took place on the
same day -after the poll closed at the prescribed hour. Two
candi dates of the Indian National Congress, Snt. Amarjit
Kaur and Sat Pal Mttal secured 29 and 27 first preference
votes respectively. =~ Appellant secured 23 first preference
votes. Respondent 1, the Akali nomi nee also secured 23 first
preference votes. The quota was 25.51  votes. Accordingly,
Smt. Amarjit Kaur and Sat Pal Mttal who had secured first
preference votes in excess of the ascertained quota were
decl ared el ected. The surplus first preference votes
according to the second preference votes to the tune of 4.81
votes were added to the first preference votes polled by the
appel l ant and he was declared elected to the third seat.
Respondents 2 and 3 two sitting nenbers of ' Punjab
Legi sl ative Assembly and, therefore, “eligible electors,
filed an election petition on My 10,1976, challenging the
el ection of the present appellant, the independent candidate
who was declared elected to the  third seat, inter |alia,
contending that the result of the election of the present
appel l ant has been nmaterially affected (i) by nonconpliance
with the provisions of the Representation of the People Act,
1951, and the Rules nade thereunder; (ii) by inproper
reception of votes in favour of respondent 1, and (iii) by
comm ssion of corrupt practice in the interest of appellant
by his agent as also comission of corrupt practice by
obt ai ni ng assi stance of persons in the service of the Punjab
Governnment. The allegation was that G ani Zail Singh was the
Chief Mnister of Punjab at the relevant tine and it was he
who had put up the appellant as a candi date even though the
menbers of the Assenbly belonging to Indian Nationa
Congress computing their voting strength in the Assenbly had
only fielded two candidates Snt. Amarjit Kaur and Sat Pa
Mttal. The Chief Mnister Gani Zail Singh in order to
snatch the third seat not legitimately available, fielded
appel  ant as his candidate and to secure his el ection, power
of office was abused. Seven nenbers of Assenbly bel onging to
Akali Party and a |lone Jan Sangh ML.A were detained under
the Mintenance of Internal Security Act, the detenus
included PPW 16 S. Parkash Singh Badal, detained in Tihar
Central Jail at Delhi, P.W 15, S. Jasw nder Singh Brar, and
P.W 15 S. Jagdev Singh Talwandi, detained in Central Jai
at Patiala, S. Basant Singh Khalsa, detained in Jail at

1309

Nabha, P.W 13 S. Surjit Singh Barnala, detained in Jail at
Jul lundur, S. @urbachan Singh and S. Kundan Singh, Patang,
detained in Jail at Sangrur, all belonging to Akali Party
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and Dr. Bal dev Prakash bel onging to Jan Sangh. These detenus
applied for postal ballots wth a viewto exercising their
right of franchise and they did in fact exercise their
franchise. In course of counting it transpired that four
postal ballot papers were tanpered with and the tanpering
indicated that the first preference vote in favour of
respondent 1, Qurcharan Singh Tohra, the Akali candi date was
altered to show second preference vote as also to indicate a
first preference vote in favour of the appellant. This was
noticed by PW 2 S. Manjit Singh Khera who was the counting
agent of respondent 1. It was alleged that G ani Zail Singh
abused his power as Chief Mnister by bringing pressure upon
S. Partap Singh, the Returning Oficer, Sardar Tirth Singh
Sobti, a Sub-Post Master and the Superintendents of Jails at
Sangrur, Patiala and Nabha, for facilitating the tanpering
and thereby four additional first preference votes were
wongly received in favour of the appellant to which he was
not entitled and the valid wvotes in favour of first
respondent were denied to himby inproper refusal and that
it has directly and materially affected the result of the
election. It was, however, stated in the petition that
though the tanpering of four ballot papers was self-evident,
they, the petitioners were not in a position to state the
exact method adopted in-this behalf. " The allegation of
corrupt practice was that wth the assistance of Chief
M nister G ani Zail Singh official machinery was pressurised
and utilised to get the appellant elected. To the el ection

petition the returned candi date, nanely, . the present
appel | ant whose election was called in question, two other
returned candi dates and the defeated Akali -~ candi date were

i npl eaded as respondents.

The returned candi date, the present appell ant contested
the petition, inter alia, contending that the whole petition
is based on conjectures and surmises. ~The allegation of
corrupt practice was firmy denied. "He also denied his
relationship with Gani Zail " Singh and further denied that
he was a candidate put up by Gani Zail Singh. Any
al | egation of tanpering was denied and it was cont ended that
Akali Party presented a picture of  a house divided and,
therefore, the surnise nade that menbers belonging to the
Akali Party would en block vote for the Akali candidate is
not justified. It was contended that the petitioners as
admtted by themin the petition were not in a position to
state the exact nethod and process adopted by the Returning
Oficer and his acconplices in tanpering ~withthe posta
ballots, and, therefore, the case put forth in the petition
is a figment of imagination, devoid of particulars and the
petition is liable to be thrown out on this ground.

1310

The | earned Judge of the High Court before whomthe
petition came up for hearing framed as nany as seven issues.
One issue was whether a case for inspection of ballot papers
is made out ? The central issue was whether four ' ball ot
papers were unauthorisedly tanpered with after the voters
thereof had cast their first preference on themin favour of
Akali candidate, and if so, whether they were hereby
converted in favour of the returned candidate by changi ng
the figure | placed against the name of the Akali candi date
into figure Il and further placing the figure I in favour of
the returned candidate ? On the finding of this issue a
further issue had to be answered whether the four votes were
i mproperly received and counted in favour of the returned
candi date and inproperly refused to Akali candi date in whose
favour they were cast, and if this miscount materially
affected the result of the election ? There was an issue
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about all eged corrupt practice which was held not proved and
was answered in favour of the returned candi date.

It may be noticed that neither the election petitioners
(respondents 2 and 3 in this appeal) nor the appellant, the
returned candi date, nor respondent 1 the unsuccessful Akal
candi date stepped into the witness box. Election petitioners
examned PW 2 Sardar M S. Khera, counting agent of
respondent 1 four voters whose votes were alleged to have
been tanpered with and an expert P.W 17 Dewan K S. Puri.
On behalf of the appellant RW 1 S. Partap Singh, the
Returning Oficer, R W 2 Karnail Singh Mrhari, RW 3
Master Jagir Singh to prove defection from Akali Party, and
RW 4 the expert M. R. K Vijh to prove that though the
four ballot papers appear to be tanpered, it nmust be by
voters themsel ves, were exanined.

The | earned Judge held that the four ball ot papers, one
each allotted to P-W 13°'S. Surjit Singh Barnala, P.W 14 S
Jagdev /Singh Talwandi, P.W 15'S. Jasw nder Singh Brar and
P.W 16 S. Parkash Singh Badal, were tanpered with in that
each of . the voter had cast his first preference vote in
favour of - the unsuccessful" Akali candidate S. Gurcharan
Si ngh Tohra and no second preference vote was indicated and
each one of the vote was altered so as to appear that each
one of themhad cast his first preference vote in favour of
the returned candi date, the appellant, and second preference
vote in favour of S.” @Gurcharan Singh Tohra. On this finding
the |l earned Judge concluded that these four votes were
i mproperly received 'in favour of ~returned candidate and
i mproperly refused to the unsuccessful Akali candi date and
there has thus been a m scount and a recount was necessary
and on the recount the unsuccessful Akali candidate secured
27 first preference votes by the addition . of t he
af orenmenti oned four tanmpered votes to the 23 first
preference votes al ready polled by himand that
1311
deducting four first preference votes from the 23 first
preference votes already counted in favour of  /returned
candidate he polled 19 first preference votes. On this
recount unsuccessful Akali candidate respondent 1 was shown
to have polled first preference votes in excess of the quota
and, therefore, there was no necessity to take into account
the second preference votes. Accordingly the election
petition was allowed and the unsuccessful Akali candidate
was declared elected and the election of the returned
candi date was set aside. Hence this appeal by the returned
candi dat e

VWen the petition was set down for recording paro
evidence M S. Khera, polling and counting agent. for
respondent 1 was exam ned on behalf of the petitioners. He
was followed by PPW 13 S. S. Barnala. In his exani nation-
in-chief the following tw questions were asked: "Q How
many preferences did you cast on the ballot paper aforesaid"
? This was objected to on behalf of the returned candi date
whi ch objection was overruled and the foll ow ng answer was

recorded: "A. | cast only one preference vote and di d not
cast any second preference in favour of any other
candidate". "Q In whose favour did you cast your first

preference vote" ? An objection was taken on behal f of the
returned candi date that the question violates the secrecy of
the ballot as ensured by s. 94 of the Representation of the
People Act, 1951 (' Act’ for short), and, therefore, the
guestion was i mperm ssi bl e. At t hat st age G vi

M scel | aneous Application No. 13-E of 1977 was presented on
behal f of the election petitioners purporting to be under s.
115 of the Code of Civil Procedure, requesting the Court
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that the four tanpered postal ballot papers be allowed to be
i nspected and the concerned w tnesses be pernmtted to be
questioned with reference to them when they enter the
wi t ness box. The application was contested. Utimtely, the
| earned Judge by his reasoned order dated Cctober 25, 1977,
granted the application. As a serious exception was taken to
a part of this direction, the sane nay be reproduced in
ext enso:

“I would accordingly allow the application and
direct the inspection and exanmi nation of the posta
ball ot papers in the present case. Inevitably the
wi tnesses relevant to these ballot papers are also
allowed to be examned wth regard thereto in the
i nterest of justice.”

This order was questioned by the returned candidate by
filing a petition to obtain special |eave to appeal to this
Court but subsequently it was withdrawn. Thereafter all the
four concerned witnesses were questioned in their respective
exam nation-in-chief with regard to the
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first preference vote cast by each  of them and also a
negative answer was taken that none of them had cast his
second preference vote.

M. P.R Midul, |learned counsel who appeared for the
appel l ant directed’ a frontal attack on the order dated
Cct ober 25, 1977, by which the |learned Judge not only
all owed the inspection and exam nation of the postal ball ot
papers but also permitted the w tnesses to be questioned
rel evant to the ballot papers.

The contention is that the inpugned order dated Cctober
25, 1977, is bad in law and unsustainable onfacts and if
that order is illegal, the evidence permtted pursuant to
the order would be inadm ssible and” if that inadmssible
evidence is excluded even if the Court accepts the evidence
of the expert exam ned on behal f-of the election petitioners
that the four ballot papers were tanmpered with, yet there
woul d not be further material to show as to what was the
vote originally recorded by the voter and the nature and
character of si mul t aneous or subsequent alteration
Consequently, he says that these four postal ballot papers
will have to be excluded from counting and if they are so
excluded the appellant returned candidate would still~ be
havi ng greater nunber of first preference votes and his
election could not be set aside. This is the fundanmenta
issue in this appeal and it is the appellant’s sheet anchor
and as it goes to the root of the natter and the fate of
appeal substantially hangs on it, in fairness to the
appel l ant the contention may be examned in all. its
ram fications. There were various |inbs of the subm ssion
and for clarity each subnission may be exam ned separately.

The first 1linb of the contention is that the O der
dated Cctober 25, 1977, violates the mandate of s. 94 of the
Act and strikes at the root of a fundamental principle
governing elections in a denocratic polity and is,
therefore, inpermssible. Section 94 of the Act reads as
under :

"94. Secrecy of voting not to be infringed-No
wi tness or other person shall be required to state for
whom he has voted at an el ection".

Section 94 cannot be interpreted or examined in
isolation. Its scope, anbit and underlying object nust be
ascertained in the context of the Act in which it finds its
pl ace, viz., the Representation of the People Act, 1951, and
further in the content of the fact that this Act itself was
enacted in exercise of power conferred by the articles in
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Part XV titled 'Elections in the Constitution. An Act to
give effect to the basic feature of the Constitution
adunberated and boldly proclained in the preanble to the
Constitution, viz., the people of India
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constituting into a sovereign, soci al i st secul ar
denocratic republic, has to be interpreted in a way that
hel ps achieve the constitutional goal. Preanble sets out the
political society which we wanted to set up and, therefore
it must be given all inportance. The realisation of goals
and vision set out in the preanble forns the fabric and
permeates the whole schene of constitution. The goal on the
constitutional horizon being a denocratic republic, a free
and fair election, a fountain spring and cornerstone of
denocracy, based on universal adult suffrage is the basic.
The regulatory procedure for achieving free and fair
election for setting up denocratic institution in the
country is provided in the Act. Further, Sikri, CJ.,
Shel at, G over, Hegde, Mikherjea & Reddy, JJ. in Hs
Hol i ness Kesavananda Bharati~ Sri padagal avaru v. State of
Keral a(1), have in clear ~and unanbiguous terns laid down
that republic denocratic form of Government is one of the
basic and essential” features of our Constitution. |In
Mohi nder Singh G 1" v. The Chief Election Comm ssioner, New
Delhi & Os.(2), Krishna lIyer, J. has quoted with approval a

statenment of Sir Wnston Churchill which reads as under
"At the bottomof all tributes paid to denocracy
isthe little man, walking intoa little booth, with a
little pencil, making a little cross on a little bit of

paper-no anount - of rhetoric or volum nous discussions

can possibly dimnish the overwhel m ng inportance of

the point."
To adopt it with a slight wvariation, nothing can dinnish
the overwhel ming inportance of that cross or preference
indicated by the dunb sealed lip voter. That is his right
and the trust reposed by the Constitution in himis that he
will act as a responsible citizen choosing his masters for
governing the country for the period prescribed by it. Any
interpretation of s. 94 nust essentially subserve the
purpose for which it is enacted. The interpretative process
must advance the basic postulate of free and fair el ection
for setting up denocratic institution and not retard it.
Section 94 cannot be interpreted divorced from the
constitutional values enshrined in the Constitution

To start with it is necessary to exanmine the fornat and

setting of section 94. It finds place in Chapter |1 headed
"Trial of Election Petitions". A cursory glance at various
provisions included in Chapter 1IIl from s. 86 to s.. 107

woul d | eave no room for doubt that the Chapter prescribes
procedure for trial of election petitions. Section /87(2)
provides for application of the provisions of the [Indian
Evi dence Act (' Evidence Act’ for short) to the trial of
el ection petitions subject
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to the provisions of the Act. In order to unfetter election
petitions from the fetter of property laws a far reaching
exception had to be enacted ins. 93 lifting the enbargo on
the admissibility of documents for want of registration or
i nadequacy of stanp. Section 95 is to some extent in par

materia with s. 132 of the Evidence Act inasmuch as it does
not excuse a witness fromanswering questions in the tria

of an election petition upon the ground that the answer may
incrimnate him or nmay expose him to any penalty or
forfeiture but extends protection in respect of such answer
by giving hima certificate of indemity in respect of
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specified offences. Looking to the format and setting, the
guestion is : does s. 94 create nerely a processua
i nhi bition against compelling a witness to answer a question
di scl osing for whomhe had voted or does the substantive
provision, as was contended on behalf of the appellant,
enacted with a view to ensuring total secrecy of ballot as
an integral part of free and fair election vouchsafed by the
Constitution, put a conplete enbargo on the disclosure for
whomthe witness voted ? The |[|arger question whether free
and fair elections necessarily inply secrecy of voting or to
ensure free and fair elections in a given situation secrecy
or voting has to yield to the fundanental principle of free
and fair election, will be presently exam ned. At this stage
it is necessary to confine to the |language in which the
provi sion is couched.

Does s. 94 prevent _any one from seeking information
about how a person has cast his vote fromthe nmouth of the
person or is it~ theprivilege of the voter not to be
conpel led to disclose for whom he has voted ? The provision
is cast i'n negative |anguage. The inportant words are "shal
be required". ~The word ‘required’ has an inbuilt elenment of
conpul sion. Wen it is said that no wtness shall be
required to state for whomhe has voted at an election, on a
pure grammatical construction wuninhibited by any other
consideration it would mean that the wtness cannot be
conpel l ed against  his will to disclose how he has voted or
for whom he has voted. When a witness i's put in the w tness
box and he is questioned under —oath as to any natter
relevant to the issue in any suit or in any civil or
crimnal proceeding, in-which heis called to give evidence,
the witness is not excused from answering any  question
relevant to the nmatter under enquiry upon any. ground
including the ground that the answer to such question wll
crimnate or my tend directly or indirectly to crimnate
such witness or that it will _—expose or tend directly or
indirectly to expose such witness to a penalty or forfeiture
of any kind as provided in s. 132 of the Evidence Act. There
is a provisoto the section which extends protection in
respect of such conpelled testinony to the extent indicated
in the proviso. Section 87(2) of the Act was enacted to
avoid any contention that an election petition is neithera
civil nor a crimna
1315
proceedi ng and hence s. 132 of the Evidence Act  is not
attracted. But as the proviso to s. 132 of-the Evidence Act
extends only a qualified privilege, s. 95 of the Act which
isin pari materia with s. 132 of the Evidence Act had to be
incorporated in the chapter wth its own proviso for a
slightly larger protection. In view of the  inperative
| anguage of s. 132 of the Evidence Act a witness cannot
refuse to answer a question which is relevant to the natter
under enquiry in which he is called as a witness even on the
pain of self-incrimnation. In the past in the countries
governed by Angl o- Saxon jurisprudence the wtness was
privileged both from answering questions and producing
docunents the tendency of which was to expose the witness to
any crimnal charge, penalty or forfeiture (see Spokes v.
Grosvenor Hotel (1). This privilege was founded upon the
maxi m neno tenetur seipsum prodere, neaning, no one is bound
to crimnate hinself and to place hinself in peril. Over a
period, as Wgnore puts it, the privilege indirectly and
ultimately works for good-for the good of the innocent
accused and of the community at large, but directly and
concretely it works for ill-for the protection of the guilty
and the consequent derangemnent of civic order and,
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therefore, there ought to be an end of judicial cant towards
crime. The result is that the privilege is wthdrawn as
clearly transpires fromthe |anguage of s. 132 of the
Evi dence Act and the proviso only affords a qualified
privilege inasmuch as any such answer which a w tness shal
be conpelled to give under the main part of s. 132 shall not
subject him to any arrest or prosecution, or be proved
against him in any crimnal proceeding except a prosecution
for giving false evidence by such answer. One may recal
here the constitutional guarantee against self-incrimnation
as enacted in Article 20(3) which provides that no person
accused of any offence shall be conpelled to be a witness
against hinself. It would, therefore, appear that a witness
when questioned in the witness box relevant to the matter in
issue in a proceeding in which he is called as a witness has
to answer the question put to himand cannot escape the
obligation to answer the question even if the answer was
likely toincrimnate himexcept to the extent the qualified
privilege is extended to himwunder the proviso. Section
87(2) of ‘" the Act provides that the provisions of the Indian
Evi dence Act, 1872, shall, subject to the provisions of the
Act, be deenmed to apply in all respects to the trial of an
el ection petition. Section 95(1) of the Act re-enacts the
main part of s. 132 of the Evidence Act. The conbined effect
of s. 87(2) read 'with s. 95 of the Act, and omtting s. 94
for the tine being, "would be that if a wtness in an
el ection petition ' is questioned as to for whom he voted he
woul d be wunder an' obligation to -answer that question. The
principl e of
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secrecy of ballot necessitated a specific provision excusing
the witness fromanswering such a question which he would be
under an obligation to answer under-s. 132 of the Evidence
Act or s. 95(1) of the Act. Section 94 precedes s. 95 which
obliges a wtness to answer all questions relevant to the
enquiry in an election petition even on the pain of self-
incrimnation. But for s. 94, the wtness could /not have
avoi ded answering the question put to himas to for whom he
vot ed.

Secrecy of ballot wundoubtedly is an - indispensable
adjunct of free and fair elections. ~A voter had to be
statutorily assured that he would not be compelled to
di scl ose by any authority as to for whom he voted so that a
voter may vote without fear or favour and is free fromany
apprehension of its disclosure against his will fromhi's own
lips. To that extent s. 94 of the Act carves  out an
exception to s. 132 of the Evidence Act and s. 95 of the Act
(see Dr. Chhotal al Jivabhai Patel v. Vadilal Lallubhai Mhta
& Ors.) (1). As section 94 carves out an exception to s. 132
of the Evidence Act as also tos. 95 of the Act” it was
necessary to provide for protection of the witness-if he is
conpell ed to answer a question which may tend to incrimnate
him Section 95 provides for grant of a certificate of
indemity in the circunstances therein set out. A conspectus
of the relevant provisions of the Evidence Act and ss. 93,
94 and 95 of the Act would affirmatively show that they
provide for a procedure, including the procedure for
exam nation of wtnesses, their rights and obligations in
the trial of an election petition. The expression ‘wtness’
used in the section is a pointer and the further expression
‘ot her person’ extends the protection to a forum outside
courts. Section 94, therefore, cannot be singled out as was
contended on behalf of the appellant as a substantive
provision and being unrelated to the procedure prescribed
for trial of election petition. This conclusion is
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reinforced by the title of Chapter [I1l "Trial of Election
Petitions" because it is legitimte and indeed proper to
have recourse to headi ng and sub-headi ng given to a group of
sections in an Act of Parlianent to find guidance for the
construction of the words in a statute (see R v. Board of
Trade; Ex-parte St. Martin's Preserving Co. Ltd.) (2).
Coupled with this one can advantageously refer to a known
canon of construction that every section of a statute is to
be construed with reference to the context and other
sections of the Act, So as, as far as possible, to make a
consi stent enactnment of the whole statute.

The marginal note of s. 94 says ‘secrecy of voting not
to be infringed . Section 128 of the Act casts an obligation
on every officer,
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clerk, agent or other person to naintain and aid in
mai nt ai ni ng secrecy of the voting and they shall not (except
for some purpose authorised by or under any |aw) communicate
to any person any -information calculated to violate such
secrecy. Rule 23(3) of the Conduct of Election Rules, 1961
(‘Rules’ for ~short) inposes a duty  to conceal the seria

nunber of the ballot paper effectively before it is issued
at election in any local authorities’ constituency or by
assenbly nmenbers. Simlarly, rules 23(5)(a) and (b) of the
Rul es provide for effectively maintaining the secrecy of the
postal ballot papers in the manner prescribed therein. Rules
31(2), 38(4), 39(1), (5, (6) and (8), 40(1) second proviso,

38A(4), 39A(1) & (2) and simlar other rules provide for
mai nt ai ni ng secrecy - of ballot. -1t cannot be gainsaid that
various provisions referred to  above ensure secrecy of
ball ot and even s. 94 has been enacted to relieve a person
froma situation where he may be obliged to divul ge for whom
he has voted under testinonial conpulsion. Secrecy of ball ot
can be appropriately styled as a postul ate of constitutiona

denocracy. It enshrines a vital principle of parlianentary
institutions set wup under the Constitution. It subserves a
very vital public interest inthat an elector or a voter
shoul d be absolutely free in exercise of his ‘franchise
untramel ed by any constraint which includes constraint as
to the disclosure. Arenpte or distinct possibility that at
sone point a voter nmay under a conpulsion of |aw be forced
to disclose for whom he has voted would act as a positive
constraint and check on his freedom to exercise his
franchise in the manner he freely chooses to exercise.

Therefore, it can be said with confidence that this
postul ate of constitutional denmpbcracy rests on public
pol i cy.

Having said this, the substantial question is whether
s. 94 enacts an absolute prohibition or a total enbargo on a
voter being questioned about how he voted which wll
infringe the secrecy of a ballot? The question is whether it
is the privilege of the voter to refuse to answer a question
as to for whom he voted or in order to ensure the secrecy of
ballot there is a total enbargo and absol ute prohibition on
finding out through the nouth of a voter for whom he voted?
Is it inviolable in any situation, or contingency?
Undoubt edl y, secrecy of ballot is a key stone in the arch of
constitutional denocracy and that it rests on public policy,
nanely, that a voter shall be free from any kind of
constraint or fear or untranmeled by any apprehension while
voting. But this basic postul ate of constitutiona
denocracy, nanmely, secrecy of ballot was fornulated not in
any abstract situation or to be put on a pedestal and
wor shi pped but for achieving another wvital principle
sustai ning constitutional denocracy, viz., free and fair
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el ection.

Free and fair elections are the mainspring of a healthy
denocratic life and a barometer of its strength and
vitality. Electoral adm nistra-
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tion nmust, therefore, be free frompressure and interference
of the executive and legislature. It should be able to
secure fairness to all parties and candi dates. An awar eness
by the people of the significance of their vote and the need
for them to exercise it responsibly and an assurance that
the wvoter woul d be able to exercise the franchise
untranmel ed by any fear and apprehension of any adverse
consequence flowing therefromare the main ingredients of a
truly denocratic and successful electoral system (see
Elections in India by "R P. Bhalla). If free and fair
election is the life-blood of constitutional denocracy and
if secrecy of ballot was ensured to achieve the |arger
publ i c purpose of free and fair elections either both nust
be conplimentary to each other and co-exist or one nust
yield to the other to serve the larger public interest.

This  situation imediately raises the question of
construction of s. 94. “Does it lend itself open to two
constructions? If so, are there inner indicia to prefer one
to the other? Can  external aid be sought for correct
construction to wunravel the intention of the Parlianment in
enacting s. 947

It was said that s. 94 lends itself open to one
construction alone. It is cast in _negative |anguage which
usually is treated as absolute. Proceeding further it was
said that this negative provision admts of no exception and
enacts an absolute prohibition. Provision cast in negative
words are generally treated as absolute adnmtting of no
exception. But this is not a wuniversal -rule. The words
‘negative’ and ‘“affirmative’ statutes nmean nothing in
particular. The question is, ~what “was the intendment?
Enphasis is nore easily denmonstrated when statute is
negative than when it is affirmative but the question is one
of intendnent (see Mayor of London v. R) (1). |If Ianguage
is open to two constructions —one nust ascertain the
i ntendment, the mschief sought to be renedied and the
renmedy provided to cure the mschief (see Victoria Sporting
Club Ltd. v. Hannan) (2). And in such a situation the Court
must escalate in favour of that construction which carries
out the intendnent behind enactment and accords with reason
and fairplay.

Two possible constructions are, firstly, that the
section casts an absolute prohibition and seals the nmouth of
the voter permanently and admits of no exception in which he
can divulge vote, and secondly, that it is a privilege of
the voter to disclose his vote if he voluntarily chooses to
do so but he cannot be conpelled by court or any other
authority to
1319
di vul ge his vote. Which of the two constructions advances
the object of enactnent?

If s. 94 is interpreted to nean to be a privilege of
the voter to divulge or not to divulge how he voted and if
he chooses not to divulge, s. 94 protects himinasmch as he
cannot be compelled to divulge that information, then it
does not stand in conflict with the other inportant
principle of free and fair el ecti ons to sustain
parlianmentary denocracy. Wen it is said that no witness or
ot her person shall be required to state for whomhe has
voted at an election, it only neans that both in the Court
when a person is styled as a witness and outside the Court
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when he may be questioned about how he voted t hough he woul d
not have the character or the qualification of a witness yet
in either situation he is free to refuse to answer the
guestion without incurring any penalty or forfeiture. That
guarantees the vital principle behind secrecy of ballot in
that the voter would be able to vote uninhibited by fear
But if he chooses to open his lips of his own free wll
wi t hout direct or indirect conpul sion and waive the
privilege, nothing prevents him from disclosing how he
voted. No provision was brought to our notice which would
expose him to any penalty if a voter voluntarily chooses to
di scl ose how he voted or for whom he voted. Section 128 has
nothing to do with the voter disclosing for whom he vot ed.
It casts an obligation of secrecy on those connected with
the process of election and not on the voter.

If the other construction is adopted, the m schief
t hereby perpetrated can be denonstrably established. One can
then mani pul ate the vote cast by a voter and poor voter wll
be hel pl ess and unable to assist the Court by his testinony
which is " the best direct evidence to establish for whom he
vot ed and what ni schi ef has been played with his vote.

The interpretation of s. 94 which appeals to us ensures
free and fair elections. Secrecy of ballot was npoted to
ensure free and fair elections. If the very secrecy of
ball ot instead of ‘ensuring free and fair elections strikes
at the root of the principle of free and fair elections this
basi ¢ postul ate of denocracy would be utilised for undoing
free and fair elections whi ch™ provide life-blood to
parliamentary denocracy. |f secrecy of ballot instead of
ensuring free and fair electionsis used, as'is done in this
case, to defeat the very public purpose for which it is
enacted, to suppress a wong comng tolightand to protect
a fraud on the election process or even to defend a crine,
viz., forgery of ballot papers, this principle of secrecy of
ballot will have to yield to the |arger principle of free
and fair elections.

It was, however, contended that |ike secrecy of ball ot
the concept of purity of election is one of the'essentia
postul ates of a denocratic
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process but the concept of purity of elections - is not an
esoteric principle but a principle enshrinedin and codified
by the provisions of the Act. Says, M. Midul, that this
principle is operative only to the extent it is enacted in
the various provisions of the Act and vague, -theoretica
concept of purity not articulated in the provisions of |aw
cannot be the basis for overriding the concept of secrecy
which is expressly provided for in s. 94 of the Act.
Ref erence was nmade to the Statenment of Objects and Reasons
of the Act and to N.P. Ponnuswam v. Returning Oficer
Namakkal Constituency & Qthers, (1) where it was - observed
that the Act is a self-contained enactnment so far as
el ecti ons are concerned whi ch neans that whenever one has to
ascertain the true position in regard to any nmatter
connected with the elections, one has only to | ook at the
Act and the Rul es nade thereunder. Undoubtedly, the Act is a
sel f-contained Code but the Act was enacted in exercise of
the power conferred by Part XV of the Constitution which
envi sages setting up of an independent Election Conm ssion
Article 326 ensures that elections to the House of the
People and to the Legislative Assenbly of every State shal
be on the basis of adult suffrage. Article 327 confers power
on Parlianent to make provision with respect to all matters
relating to or in connection with elections to either House
of Parliament or to the House or either House of the
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Legi sl ature of a State including the preparation of
electoral rolls, the delinmtation of constituencies and al
other matters necessary for securing the due constitution of
such House or Houses. The preanble to the Constitution
enshrines a solem declaration to constitute India into a
sover ei gn, soci al i st secul ar, denocratic Republ i c.
Therefore, the Act enacted pursuant to a power conferred by
the Constitution for setting up Parlianentary institutions
inthis country envisaged by the Constitution for the
governance of this country cannot be interpreted divorced
from the constitutional val ues enshri ned in t he
Constitution. And there is one fundanental principle which
pernmeates through all denocratically elected parlianentary
institutions, viz., to set them up by free and fair
election. It is not an a priori concept but of cherished
constitutional goal oriented value. Secrecy of ballot though
undoubtedly a vital principle ~for ensuring free and fair
elections, it was enshrined inlaw to subserve the |arger
public interest, nanely, purity of election for ensuring
free and " fair election. The principle of secrecy of ballot
cannot stand aloof or in7isolation-and in confrontation to
the foundation of free and fair elections, viz., purity of
el ection. They can co-exi st but as stated earlier, where one
is used to destroy the other, the first one nust yield to
principle of purity of election in |larger public interest.
In fact secrecy of ballot, a privilege of the voter, is not
i nvi ol abl e and
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may be waived by himas a responsible citizen of this
country to ensure free and fair election andto unravel fou
pl ay.

An apprehensi on was, however, voiced that the principle
of secrecy enshrined in s. 94 of the Act having been enacted
in public interest and it being a prohibition based on
public policy, it cannot be waived. Reliance was placed on
Basheshar Nath v. The Conmi ssioner of Income-tax, Delhi &
Raj ast han and Anot her, (1) where (the question whether the
doctrine of waiver can be invoked when the constitutional or
statutory guarantee of a right is not conceived in 'public
interest or when it does not affect the jurisdiction of the
authority infringing the said right, was examned. It was
held that if the privilege conferred or the right created by
the statute is solely for the benefit of the individual, he
can waive it. It was, however, said that even in those cases
the Courts invariably adm nistered a caution that having
regard to the nature of the right sone precautionary and
stringent conditions should be applied before the doctrine
is invoked or applied. |n Behram Khurshed Pesi kaka v. The
State of Bonbay,(2) it was observed that fundamental rights
have not been put in the Constitution nerely for individua
benefit, though wultinmately they come into operation in
consi dering individual rights. They have been put there as a
matter of public policy and the doctrine of waiver can have
no application to provisions of |aw which have been enacted
as a mtter of constitutional policy. Undoubtedly, where a
prohi bition enacted is founded on public policy Courts
should be slowto apply the doctrine of waiver but this
approach overl ooks the fact that if a privil ege was granted
for the benefit of an individual, in the instant case for
the benefit of voter, even if it was conferred to advance a
principle enacted in public interest nonethel ess the person
for whose benefit the privilege was enacted has a right to
wai ve it because the very concept of privilege inheres a
right to waive it. And where a voter waives his privilege
not to be conpelled to disclose for whom he voted, if he
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wants to run the ganmut of risk disclosure it does not
violate any other principle because it was enacted to help
himto vote free fromany inhibition or fear or apprehension
of being subjected to some calanity. To hold otherwise is to
perpetuate the very mschief which is sought to be
suppressed. The inescapable conclusion is that s. 94 enacts
aqualified privilege in favour of a voter not to be
conpel l ed to disclose for whom he voted but if he chooses to
vol unteer the information s. 94 is not viol ated.

Havi ng dealt with the question of construction of s. 94
of the Act on first principle, a reference to the precedents
to which our attention
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was drawn would buttrss ~ our conclusion. |In the Queen .
Beardsall, (1) at a trial of indictnent against a Deputy
Returning Oficer, for offence wunder the Ballot Act, 1872,
charging him wth having fraudul ently placed papers
purporting to be, but® to his know edge not being, ball ot
papers in the ballot box, ~Blackburn, J. allowed the
counterfoils and mar ked register produced under t he
af oresaid order to be given in evidence, and the face of the
voting papers to be inspected so as to show how the votes
appeared to have been given. Upholding this order, Kelly,
C.B., observed that, "the |egislature has no doubt provided
that secrecy shall be preserved wth respect to ballot
papers and all docunents connected with respect to ball ot
papers and all docunments connected w th what is now made a
secret mode of election. But this secrecy is subject to a
condition essential to the due adninistration of justice and
the prevention of fraud, forgery, and other illegal acts
affecting the purity and |legality of elections."”

Lush, J., observed as under

"I't was argued that secrecy was the only object of
the Ballot Act, but | do not agreeto the proposition
Secrecy was one object, the other was to secure purity
of election; and it is difficult to say which is nost
i mportant".

It thus clearly transpires that ordinarily secrecy of ball ot
has to be guarded but where secrecy of the ballot itself is
sought to be availed of as a protective sheath ~against
di scl osure of fraud, forgery or wongful conduct, it mnust
yield in the larger public interest to ensure purity of free
and fair election.

Schofield in "Parlianmentary El ections", 3rd Edn., p.
453, states the |law as under :

"Evi dence may be called but w tnesses nust not be
asked for whomthey voted for no person who has voted
at the election shall in any legal proceeding to
guestion the election or return be required to state
for whom he voted. There would appear to be no
objection to the witness volunteering this information
particularly in a case of personation".

It was however, said that Schofield s statenent of |aw
shoul d not be accepted because this proposition is not noted
in Hal sbury’s Laws of England, 4th Edn., Vol. 15, p. 494,
para 909, wherein on the question of secrecy of vote the
follow ng statement of lawis to be found:

"Awitness nmay not be required to disclose for
whom he has voted and it is only in those cases where
he has
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publicly held hi nsel f out as belonging to sone

political party that he may be asked to which party he

bel ongs.

The Court may not di scover how a person has voted
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untill it has been proved that he voted and his vote

has been declared to be void".

A passage at page 210 in Parker’s Conduct of
Parliamentary Elections, 1970 Edn., was read out to us in
support of the contention that there are certain provisions
in an election law containing an absolute enactmnment which
nust be obeyed strictly and a breach of which will render
the vote void. There is no reference to a provision simlar
to one found in s. 94 of the Act nor any decision quoted to
show its scope and anbit.

In American Jurisprudence, 2d Vol. 26, page 166, paras
347 and 348 it is stated as under

"As an incident of the secret ballot systemand in
order to preserve the purity and independence of the
exercise of the elective franchise, the rule is well
established that a | egal ‘and honest voter is privileged
fromtestifying as'to the candidate for whom he cast
his vote .. .. .. the wprivilege of a legal voter to
refuse to testify for whomhe cast his ballot may be
wai ved by the voter but since the privilege is persona
to the voter, it may be waived only by hint
In Corpus Juris Secundum Vol. 29, para 278, it is

stated as under

In the absence of proof or claim of fraud,
illegality, or irregularity, parol evidence is not
admi ssible to contradict a ballot, ‘and a voter will not
be permitted to testify that he voted in a nanner
different fromthat shown by his ballot.

However, a ‘voter may -testify that another ball ot
has been substituted for~ the one he cast, or that his
bal | ot has been changed since it was cast".

In para 281 in the sane volune it is stated as under

"The policy of the lawis to protect |egal voters
in the secrecy of the ballot. ‘Accordingly a | egal voter
cannot be compelled to disclose for whomhe voted, in
the absence of a showing of fraud on the part of the
el ection officers sufficient (to invalidate the returns;
and it has been held that  the sane considerations of
public policy which relieve the voter hinself from
bei ng conpelled to testify for whom he voted should
prevent other proof of the fact".
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"Exenption a personal privilege.-By the weight of
authority the exenption fromobligation to disclosethe
character of his vote can be clainmed only by the voter

hinself, and, if he sees fit to answer the question

there can be no objection to the testinmony, but,
according to sonme authorities, in an election contest
voters cannot be permtted to testify at all as to how
they voted".

Havi ng anxi ously exami ned the matter both on principle
and precedent, there is no gainsaying the fact that s. 94 of
the Act enacts a privilege in favour of the voter in that no
one can conpel him to disclose for whom he voted but the
privilege ends there for if he desires to waive the
privilege and volunteers to give infornation as to for whom
he voted, neither s. 94 nor any provision of the Act is
violated. No one can prevent him from doing so nor a
conplaint can be entertained fromany one including the
person who wants to keep the voter’s nmouth sealed as to why
he di sclosed for whom he voted. The |learned Judge was,
therefore, justified in permtting the four voters who were
exam ned as wtnesses to waive the privilege and then
di scl ose for whom each one of themvoted. If any one of them
wanted to claimthe privilege, neither the Court nor any
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other authority could have conpelled himto open his nouth
and he could have kept his |lips sealed but there the enbargo
placed by s. 94 ends. Once the voter chooses to waive the
privilege and volunteers to disclose for whom he voted there
is no contravention of s. 94 nor any other provision of the
Act and there is no illegality involved in it.

It was, however, contended that apart from the
prohi bition enacted in s. 94 ensuring secrecy of ballot, the
order dated October 25, 1977, is erroneous and unsustai nabl e
on facts disclosed in the petition and the evi dence recorded
till the date of the order. It was contended that the
allegations in this behalf in the election petition are
vague and wholly devoid of particulars. Says, M. Midul,
that virtually the petitioners thenselves confess this
position when they say  that they were hardly in a position
to make any specific assertion, a fact denonstrably
established, that the election petitioners were not in a
position to state the exact nmethod and process adopted by
the returning  officer and his associates in tanpering with
the postal ~ballot. Undoubtedly, in para 18 of the petition
the election petitioners have said'that they are not in a
position to state the -exact method and process adopted by
the returning officers and his acconplices to tanmper with
the postal ballots. This is in substance a petition for
recount. True, recount cannot be ordered just for the
asking. A petition for recount after
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i nspection of the' ball ot papers- contain . an adequate
statement on nmaterial facts on-which the petitioner relies
in support of his case and secondly the Tribunal mnust be
prima facie satisfied that in order to decide the dispute
and to do conplete justice between the parties an inspection
of the ballot papers is necessary. The discretion conferred
in this behalf should not be exercisedin such a way so as
to enable the applicant to indulge ina roving inquiry with
aview to fishing out materials for declaring the el ection
void. Only on the special facts( of a given case sanple
i nspecting may be ordered to lend further assurance to the
prima facie satisfaction of the Court regarding the truth of
the allegations mmde for a recount and not for the purpose
of fishing out materials. This is well settled by a catena
of decisions. (see Jitendra Bahadur Singh v. Krishna Behari
& Os., (1) Sm. Sumtra Devi v. Sheo Shanker Prasad Yadav &
Os.,(2) Bhabhi v. Sheo Govind & Os.,(3) Ram Autar Singh
Bhadauria v. Ram CGopal Singh & O's.,(4) and R Narayanan v.
S. Semmal ai & Ors(5).

The petitioners aver in the petition that the returning
of ficer in col | aborati on and conspi racy with the
Superintendents of Jails and wunder the directions of G an
Zail Singh the then Chief Mnister, to help the present
appel l ant, tanpered with the postal ballots and changed four
of them to this extent that they should be considered and
counted as first preference votes for the appellant instead
of respondent 1, the wunsuccessful candidate. There is also
an assertion that when the postal ballot papers were sorted
out for the purpose of counting, M S. Khera. P.W 2, the
counting agent of respondent 1 found to his dismay that the
four postal ballot papers were tanpered with and the manner
in which the tampering appeared to have been done has al so
been set out in the petition. It was also stated that there
was overwiting and there were interpolations in the ballot
papers inasmuch as what was originally first preference vote
was made to appear second preference and the first
preference vote was indicated in favour of the appellant. It
was alleged that the counting agent M S. Khera and his
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conpani ons objected to receiving the four tanpered posta
bal | ot papers in favour of the appellant. This shows that
there were sufficient allegations in the election petition
about the tampering of four postal bal | ot papers.
Undoubt edly, the nethod enployed in tanpering being hatched
in and carried out in secrecy may not be known or may not
cone to light but the result of tam
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peri ng became nanifest as soon as the postal ballot papers
were taken out of the envel opes and sorted out for counting.
Coupled with this one nmust remenber that eight electors
bei ng menbers of the Legislative Assenmbly had voted by
postal ballot. Those who opted for postal ballot papers were
det enus detai ned wunder the Mintenance of Internal Security
Act. Who they were was known to every one inasnmuch as seven
of them belonged to Akali Party and one was a nenber of Jan
Sangh. Their political alignments were known. Therefore,
when the postal ballot papers were opened and the counting
agent of Akal i~ candidate respondent 1 found that four out of
ei ght postal’ ballot papers -appeared to have been tanpered
with it was easy for him to deduce that the four voters
belonging to Akali Party, if the ballot disclosed a true
state of affairs, had cast their votes in favour of the
appel lant, a candi date opposed to the official Akal
candi date. Sinultaneously a nere glance at those tanpered
postal ballot papers would show that ~the tanpering was
rather crude and no expertise was necessary to form an
opi nion that these four postal ballot papers were tanpered.
And these allegations have been nade in the wpetition. A
petition for a recount  on the -allegation of mscount or
error in counting is based upon not specific allegation of
m scounting but errors which nay indicate a m sconduct and
recount becomes necessary. Wien it is alleged that posta
bal | ot papers were tanpered with, the inplication inlawis
that those postal ballot papers have been wongly received
in favour of a candidate not. entitled to the same and
improperly refused in favour of the candidate entitled to
the sane, and this is a mscount and recount is necessary.
In the very nature of things the allegation can be not on
each specific instance of an error of counting or m scount
but broad allegations indicating error in counting _or
m scount necessitating a recount.

Coupled with the allegation in the petition, when the
el ection petitioners started examining the wtnesses  on
their behalf, Shri M S. Khera, P.W 2 a practising Advocate
and counting agent for the unsuccessful Akali candi date gave
evidence to the effect that when ei ght envel opes contai ni ng
postal ballot papers were taken up for counting two of them
were found properly seal ed and seal of the Superintendent of

the Jail was deci pherable. However, the wax seal ~on the
ot her six envel opes containing ballot papers--was not
deci pherable at all. He said that these six envelopes

containing ballot papers did not have the seal of the
Superi ntendent of Jail fromwhere they were despatched. H s
evidence was further to the effect that after the snal

i nner envel opes contai ning the ball ot papers were opened and
the ballot papers were put down on the table with their
faces in reverse
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so that the agents and candidates could not see as to for
whomthe vote had been cast, he kept a close watch.
Thereafter the ballot box was opened, and folded ballot
papers were unfolded and nmixed up wth the postal ball ot
papers. Thereafter, according to himall these ballot papers
were placed in different trays earmarked for the candi dates
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and counted with regard to their preferences. Then cones the
very inportant statenent which may be extracted
"When this was done, | noticed that the bundle of
the returned candidate S. Raghbir Singh contained four
postal ballot papers and these had first preference in
favour of the returned candidate S. Raghbir Singh and
second preference in favour of S. Qurcharan Singh
Tohra. The reason only which | could detect this was
that the pencil used for marking first preference in
the booth was a red one whilst the postal ballots on
the other hand had been marked with blue ink and one of
them had been nmarked wth red-ball-point. It was,
therefore, that | could detect that these were posta
ball ots. My suspicions were at once aroused because
could not conceive that the postal ballots which were
fromthe |eaders of the Akali Party could be of second
preference for M. G S. Tohra.
| then asked the Returning Oficer to recount the
bal | ot papers ~of the returned candidate as | seriously
doubted the counting thereof. He did so and in the
process of this recount | particularly kept a sharp eye
on these four ballot papers. Indeed | asked him to
count the ballot papers for the third time and he
conplied with ‘ny request as nmy object was to see as
m nutely and as surely as possible these ball ot papers.
In the process aforesaid | found  that two out of the
four postal ballot papers which were narked with a bl ue
ink were heavily overwitten and especially so as
regards the marking for the second preference. The
third ballot paper was not as heavily overwitten but
it was clear that this-also had been so done tw ce or
thrice. As regards the fourth ballot paper marked with
a red ballpoint the second preference marki ng showed a

difference in col our of the two lines and as
di stingui shed fromthe other three which were marked in
the Roman whilst this contained two parallel lines for

two. From these observations at |least | was convinced

that the postal ballot papers had been tanpered. The

af oresai d t anpe-
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ring was in the colum opposite the name of S

Gur charan Si ngh Tohra.™

If the allegations in the petition coupled with the
evidence of PW2, M S. Khera, the counting -agent is
eval uated, what further proof was needed for inspection of
bal | ot papers? H s cross-exam nation on the relevant point,
to say the least, is inept and the wtness has renained
unshaken. It was, however, contended that evidence of M S
Khera shoul d not be accepted because he is an interested and
parti san witness and his evidence | acked credibility because
there was no contenporaneous follow up action taken by him
by raising objection in witing and as a practising advocate
he was expected to know that such a serious nal practice when
noti ced by him shoul d have found its place in_a
cont enporaneous witten record. It was said that he was
aware of the necessity of raising a witten objection
because on an earlier occasion he in fact did so when voter
Shri Karnail Singh Marhari had shown his ballot paper to
Shri Prithi Pal Singh whichis inmpernmissible. It was also
said that el ection petitioners after making serious
allegations in the petition, shunned the wtness box and,
therefore, the case should be rejected. The criticismis not
well nerited. Non-appearance of election petitioners in the
wi tness box has to be appreciated in the background of the
nature of allegations. And let it be noted that the
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appel | ant agai nst whom vari ous al |l egati ons were made equal ly
shied off fromthe wtness box. Further, in viewof the
nature of allegations, PW 2 M S. Khera and the four
voters would provide the best evidence. The accusation that
PW 2 M S Kherais not an independent witness nmay be
appreciated in the light of the fact that in an election
fought on party lines the election agent, the polling agent
and the counting agent of any candi date would ordinarily be
one who shares his political philosophy and owes all egi ance
to the party discipline. The undisputed fact that he was a
counting agent establishes his presence at the relevant
time. After postal ballot papers were taken out and m xed up
and then wunfolded for the purpose of counting, if the
counting agent keeps a watchful eye he is bound to notice
the glaring tanpering. He did in fact |odge an oral protest
and at his instance recount was ordered thrice. His failure
to prepare and subnit _a contenporaneous witten record of
what he  had noticed cannot detract fromhis evidence. And a
witten contenporaneous protest at the counting is not a
condition precedent to filing an election petition for
recount. |t thus clearly “transpires that the allegation in
the petition coupled with the evidence of
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M S. Khera would rather satisfy the test laid down by this
Court, nanely that the |earned judge had naterial to be
prima facie satisfied that in order to decide the dispute
and to do conplete justice between the parties an inspection
of ballot papers was necessary. The discretion used in this
behal f is amply justified.

Once the inspection of ballot papers was permtted and
the four voters PW 13 S. S. Barnala, P.W 14 Jagdev Singh
Tal wandi, P.W 15 Jaswi nder Singh Brar and P.W 16 Prakash
Si ngh Badal were exani ned and each one was shown his ball ot
paper and each one volunteered to give information as to for
whom he voted, it becane crystal clear that their ball ot
papers were tanpered with. 1In an -election of a nmenber to
Council of States, the election is by a system of
proportional representation by - nmeans of t he single
transferable vote. Each voter had to show his preference by
marking his first, second preference. etc. and he nay mark
as nmany preferences as there are candidates. But no
candi date can mark his first preference for nore than one
candi date which if done would render his vote invalid (vide
Rule 73 of the Rules). The four voters in their respective
evi dence enphatically stated that each one of themcast his
first preference vote in favour of the ‘Akali candidate
respondent 1 and did not cast second preference vote in
favour of any one else. Their ballot papers show that their
first preference is in favour of the appellant a candi date
opposed to the Akali candidate and the second preference is
in favour of the Akali candidate. This evidence was objected
to on two grounds, firstly, that it violates secrecy of
ballot, and secondly, that the wtnesses answered the
guestion and there is nothing to show that they vol unteered
the information. Wen it 1is said that no witness would be
required to disclose for whom he has voted it does not nean
that he cannot be questioned but it nerely inplies a
privilege of the voter to refuse to answer the question
wi t hout incurring any liability and if the witness
vol unteers the information even in answer to a question, s.
94 of the Act is not violated. Coupled with this is the
evi dence of the expert P.W 17 Dewan K S. Puri. On this
evidence it is affirmatively established that these four
bal | ot papers have been tanpered with and the alteration of
bal | ot papers disclosing tanpering is to the effect that in
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each case the voter cast his first preference vote for
respondent 1 which was altered to show second preference
vote, and against the name of the appellant a first
preference vote is indicated. A nmere casual or cursory
gl ance at the four ballot papers would convince even a |ay
man that these ballot papers have been tanpered with. To say
the | east,
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the tanpering is rather crude and |acks finnese. 1In the
light of this evidence R W 1 Partap Singh, the Returning
officer, cuts a sorry figure. He has an ostrich |like

attitude because he observes no tanpering. H's evidence has
to be discarded.

M. Midul frankly said on behalf of the appellant that
the finding of the |earned judge that these four ballot
papers have been tanpered with is not questioned in this
appeal. Wth his usual fairness he said that this Court may
proceed upon the basis that these four ballot papers have
been tanpered with. He made it abundantly clear that the
limted concession on behalf  of the appellant is that the
four ballot papers show overwitings and difference in ink
and the use of different instruments. This concession spares
us the agonising task of reappraisal of evidence of two
experts. But even here both the experts are agreed that
there is overwiting, the variance being the source of
overwiting. In fact, in an election appeal under s. 116A of
the Act this Court does not ordinarily interfere with the
finding of fact reached by the H gh Court particularly when
the High Court comes to a conclusion on appreciation of al
materi al evidence placed before it. As a -corollary this
Court would be slowto interfere with such findings of fact
based on appraisal of evidence unless there is sonething
radically wong with the approach of the |earned judge
trying the election petition (see Ranji Lal v. Ram Babu
Maheshwari & Anr.,(1) D. Copala Reddy v. S. Bai Tal apali kar
& Os and Sumtra Devi.(2)

It nust, therefore, be held succinctly established that
the four ballot papers of the four wtnesses have been
tampered with and if their evidence is to be accepted, the
tampering is to the effect that each one of themhad cast
his first preference vote in favour of respondent 1 but it
was altered to show that it was a second preference vote and
the first preference vote was cast in favour of the
appel | ant .

M. M i dul, however, cont ended t hat in t he
circunstances disclosed in this case a possibility that the
tanmpering was indulged into by the very four voters cannot
be ruled out and it is inpermssible to further probe into
the matter. This argunment has nerely to be nentioned to be
rejected. Eight postal ballot papers were received. Qut of
the detained ML.A voters under Mintenance of -Interna
Security Act, seven belonged to Akali Party and one to Jan
Sangh. Akali Party and Jan Sangh had ali g-
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ned agai nst Indian National Congress. Detenus exercised the
option of voting by postal ballot. Strength of the

constituency. i.e. Punjab Legislative Assenbly and the
Partywi se strength at the relevant tinme was under
I ndi an National Congress 65 menbers.
Conmuni st Party of India 10 menbers.
Akali Party 25 nenbers.
Jan Sangh 1 nenber.
Comuni st Party (Marxist) 1 menber.
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I ndi an National Congress and Communist Party of India had
aligned in this election. Simlarly, Akali Party, Jan Sangh
and Communi st Party (Marxist) had aligned in opposition
Now, when the election is by the system of proportiona
representation by means of the single transferable vote, it
is easy to work out the nechanics of voting party
strengt hwi se after ascertaining the quota. Being conscious
of the position the Indian National Congress fielded only
two candi dates. Appellant was not a candidate of the |ndian
Nati onal Congress. He was in fact claimng to be an
i ndependent candi date but the respondents contend that he
was supported by the then Chief Mnister Gani Zail Singh
who was keen to snatch the third seat though on the purely
arithmetical calculation and partywise voting there was no
ghost of a chance for him to be elected. The quota was
wor ked out at 25.51 first preference votes. Even if the two
of ficial candi dates of Indian Nati onal Congress were
assi gned specific votes to the exent of quota only, the
third candidate -supported by that party would have 14 first
preference Congress votes-and 10 first preference votes of
the Communi st Party of India. Against that, the Akal
candi date woul d have 27 first preference votes. As a neasure
of abundant caution the Congress Party seens to have divided
its votes between 'two of its candi dates as would be evident
fromthe result of voting that the two candi dates secured 29
and 27 first preference votes. Thus 56 first preference
votes from anong the conbi ned strength of 75 of the Congress
and Communi st Party of |India were appropriated by the two
of ficial candidates. The third  candidate could at best
expect 19 first preference votes. He has secured 23 first
preference votes. M. Midul wurged that these four voters
deliberately pretended to vote for Akali Party candidate so
as to avoid any disciplinary action by the Akali Party but
in fact they were keen to wvote for ~the appellant. This
necessitates exam nation of who these four voters are. Qut
of
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the four, oneis Sardar S. S. Barnala who, when be gave
evi dence, was Menber of Parliament elected on Akali ticket
an associ ate of Janata Party and was a Menber of the Central
Cabi net. Second was Sardar Parkash Singh —Badal who  was
el ected on Akali ticket and associated with Janta Party and
joined first as Cabinet Mnister in 1977 March when Janata
Party was returned to power in 1977 general elections and
then subsequently he becane Chief Mnister —of Punjab. The
third was Sardar Jagdev Singh Tal wandi who was a menber of
wor ki ng committee and subsequently becane the Vice President
of Akali Dal and since the death of Sant Fateh Singh he was
President of the Akali Dal. The last is Sardar Jasw nder
Singh Brar who was el ected to Punjab Legislative Assenbly on
Akali ticket. He had courted arrest in response to a cal
given by the Party. He becane a Mnister when Akali Party
formed Mnistry after the election to the Punjab Legi slative
Assenbly in 1977. Coupled with this is the fact that all the
four were arrested under Maintenance of Internal Security
Act by the Governnment led by Gani Zail Singh who was
alleged to be supporting the appellant in his bid to get
el ected. Even though it is pointed out that there were

defections from the Akali Party it is difficult to believe
that these nenbers who belonged to the hard core of the
Akali Party, denied their liberty by a Party in power and

opposed to it, would ever contenplate voting for a protege
of the Chief Mnister whose Governnent was responsible for
deprivation of their liberty. Again, these four persons were
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detained in three different jails. There was no neeting of
the minds that in each case, unless a case of nmenta
telepathy is made out, each started with a hesitation to
vote for Akali Party and, therefore, voted for respondent 1
and before the ballot paper was sealed in an envelope
specially provided for the same he changed his mnd and
indulged into overwiting indicating that the first
preference vote was cast in favour of the appellant. Unless
a nunmber of fortuitous circunstances and sone untenable
surmses are indulged into, it is inpossible to entertain
this contention. And as for defections fromParty, |ess said
the better in this judgnent because like the biblica
phrase. "Let that man cast the first stone who has not
conmtted a sin", simlarly, "Let that Party conplain of
def ecti ons whose birthis not rooted in defections or has
not suffered defections". And against this innuendo there is
the evidence of ~ the “four wtnesses to whom no such
suggestion was made and it has  remmi ned unshaken. Conmobn
course of 'human conduct and prudent man’'s approach mlitates
agai nst  acceptance of such contention

It is, therefore, an'inescapable conclusion that after
each of these four voters cast his first preference vote in
favour of the Akali candi date and handed in seal ed envel opes
but before the envelopes contain-
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ing the ballot papers were opened at the tinme of counting
sonmeone has indulged into mischief of tanmpering with these
votes. That the votes have been tanpered w th has not been
questioned. The nature of tanpering and the advantage
derived thereby is self-evident.

The question thenis, who would be interested in this
tampering ? It nust be confessed that there is no direct
evi dence on this point and presumabl y there could be none on
such a point unless sone acconplice betrays the confidence
of the conspirators. Petitioners nade serious allegations
against the Returning Oficer but that again is a natter of
surmse. It is not possible to/ say that the Returning
Oficer obliged the then Chief  Mnister and was / anply
rewarded. So also we need not exam ne the suggestion that
the Sub-Post Mster was anply rewarded. The nmpst uncongeni a
fact that stares into the face is that these four ballot
papers have been tanpered wth and the tanpering  has
benefited none el se than the appellant. W say no nore.

The second linb of the subm ssion was that even if the
tampering of the four ballot papers is held proved, in view
of the provision contained in s. 64A of the Act the election
petitioners could have obtained relief from the Election
Conmi ssion as befit the circunstances of the case but not
the relief granted to them Section 64A(i) reads as under: -

"64A. Destruction, loss, etc., of ballot papers at
the time of counting-(1) If at any tine before the
counting of votes is conpleted any ball ot papers used
at a polling station or at a place fixed for the pol
are unlawfully taken out of the custody of the
returning officer or are accidentally or intentionally
destroyed or lost or are danmaged or tanpered with, to
such an extent that the result of the poll at that
polling station or place cannot be ascertained, the
returning officer shall forthwith report the matter to
the El ecti on Comm ssion”.

Undoubtedly s. 64A conprehends tanpering of ballot
papers used at a polling station to such an extent that the
result of the poll at that polling station cannot be so
ascertained, and in that event the procedure prescribed in
that section can be availed of. Section 64A envisages a
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situation where tanpering, damagi ng, destruction or |oss of
bal | ot papers wused at a polling station is on such a |arge
scale that the result of the poll at that polling station
cannot be ascertained. Such is not the situation. Here four
bal | ot papers received as postal ballot papers are shown to
have been tanpered with. They were sent from different
jails. It cannot be said that because of this tanpering the
votes cast by the ballot papers could not be ascertained. On
t he
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contrary they can be succinctly ascertai ned and have in fact
been ascertained. Therefore, s. 64A is not attracted in the
facts and circunstances of this case.

Alternatively it was contended that where certain
bal | ot papers are shownto have been tanpered with, all that
a Court ought to dois toignore themand it is not open to
the Court to attenpt to ascertain as to for whomthe vote
was cast.  Support was sought for this proposition from an
observation of° this Court in Jagannath Rao v. Raj Kishore &
Os. (1) wherein, after recording a finding that the ball ot
papers have been tanpered with in the High Court at the tine
of inspection it was observed that in the circunstances the
only proper course was to proceed on the basis that the
decision of the Returning Oficer should be presuned to be
correct, and there was no point in the Court trying to find
out as to which candidate had obtained nore valid votes. The
deci sion does not purport to lay down a wider proposition
canvassed on behalf of the appellant in this case that as
soon as it is shown that sone ballot papers have been
tanmpered with, the Court has merely to chart an easy course
of rejecting those ballot papers. Such an approach, apart
fromanything else, would be a premiumon unfair election
practice. Were voting is by the system of proportiona
representation by nmeans of the single transferable vote, if
a tanpering as of the nature indulged into in this case is
brought to Ilight, the necessity of rejecting such ballot
papers as invalid would give an unfair advantage to 'the very
person who indulged into such practice. Rule 56 of 1961
Rul es woul d shed sone light on this point. Sub-rule (2)
provi des various situations in which the returning officer
is under an obligation to reject a ballot paper. It does not
refer to a tanpered ball ot paper though it refers to damaged
and nutilated ballot paper and how it should be dealt with:
Sub-rule (2) further provides that every ballot paper which
is not rejected under the rule shall be counted as one valid
vote. And in this case the Returning Oficer did not reject
the ballot paper as being invalid. In such a situation once
tanmpering is held proved if the circunstances permt. and
evi dence of unquestionable character is available it would
be perfectly legitimate for the Court in an election
petition to ascertain for whomthe vote was cast before it
was tanpered with and if it can be ascertained as a valid
vote it must be accepted as such. Any ot her approach has an
inbuilt tendency to give an unfair advantage either to the
candi date who hinself mght have indulged in tanpering or
soneone who nust have acted for his benefit.

In this context it was further contended that the Court
shoul d not exam ne the question of benefit which is an
equi tabl e principle
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as it belongs to the doctrine of equity known as that of
unjust enrichnent. This question does not arise in the
situation disclosed in this appeal and it is not necessary
to exam ne the sane.

It was lastly contended that the grievance made by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 30

el ection petitioners in the petition and sought to be
established in the case could not be conprehended under s.
100 of the Act and, therefore, no relief could be granted
either to respondent 1 or to the election petitioners.
Section 100 sets out grounds for declaring election to be
void. The relevant portion of s. 100(1)(d)(iii) provides as
under :

"100. Grounds for declaring election to be void-

(1) Subject to the provisions of sub-section (2) if the
H gh Court is of opinion-

(d) that the result of the election, in so far as
it concerns a returned candidate, has been
mat eri al | y af f ect ed-

(iii) by 'the inproper reception, refusal or
rejection of any vote or the reception
of any-vote which is void,

the H gh~ Court shall- declare the election of the

returned candi date to be void".

Secti'on 100(1)(d)(d)(iii) conprehends a situation where
the result ~of an election in so far as it concerns a
returned candidate has been materially affected by inproper
reception, or inproper refusal of any vote or the reception

of any vote which~is wvoid. The objective 'inproper’
qualifies not only the word 'reception’. but also the word
"refusal’. When a/'vote is received by the Returning Oficer

at the time of counting it inplies two things, that it is
not only received as a valid vote but that the valid vote is
cast in favour of « one of the contesting candidates at the
election. Simlarly, when it is said that there is inproper
refusal of any vote it inplies again two ~things, viz., a
vote which ought to have been accepted as valid vote has
been inproperly refused as an invalid vote, or there is an
i mproper refusal to accept the wvote in favour of a
particul ar candidate. On a pure grammatical construction of
the relevant clause it cannot be gainsaid that an inproper
reception of any vote or an inproper refusal of any vote
inplies not only reception or refusal of a vote contended to
be invalid or valid, as the case nay be, but consequent
reception in favour of any contesting candidates at the
el ection which would simultaneously show the vote being
refused in counting to any other candidate at the el ection.
The expression ‘refusal’ inplies ‘refuse to accept’ and the
expression ‘reception’” inplies ‘refuse to reject’.  Apart
fromthe setting and the context in which the clause finds
its place, inits interpretation it is to be borne in mnd
that it seeks to specify one of the grounds for
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declaring an election to be void. In this situation the
expressions ‘inproper reception’ and ‘inproper refusal’ have
to be interpreted as would carry out the purpose underlying
the provision contained in s. 100.

In the instant case the contention is that each of the
four voters <cast his first preference vote in favour of
respondent 1 and did not cast any second preference vote at
the time when each of them exercised his franchise and
subsequently these four ballot papers were tanpered with by
altering them to show that not only each of the four voters
cast both first and second preference votes but each of them
had cast his first preference vote in favour of the
appel | ant and second preference vote in favour of respondent
1. If once tanpering is held proved and not controverted in
this appeal, keeping in viewthe direct testinony of four
voters that each one of themsignified his first preference
vote in favour of respondent 1, the action of the Returning
Oficer in counting these votes as first preference votes in
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favour of appellant, would inply inmproper reception of the
first preference vote in favour of appellant for whomit was
not meant to be and sinmultaneously it would inply inproper
refusal by the Returning O ficer to count these four votes
as first preference votes in favour of respondent 1 and al so
concl udi ng that each of them had not exercised his franchise
of second preference vote. Wat was said before this Court
was, and we would accept it as a limted concession, that
the four ballot papers show overwitings and difference in
ink or different instruments wused, it would unquestionably
establish that what these four ballot papers purported to be
at the time of counting were not the ballot papers in their
original condition when the four voters exercised their
franchise. In such a situation it was the bounden duty of
the Returning O ficer at the counting as per the second
proviso to sub-rule (2) of rule 56 to ascertain the
intention of the voter by finding out for whomthe vote was
cast and add the vote for the candidate for whom it was
neant to 'be. Proviso to sub-rule (2) shows that the ball ot

paper shall not be rejected nmerely on the ground that the
mark indicating the vote “is indistinct or made nore than
once, if the intention that the vote shall be for a

particul ar candidate -clearly appears fromthe way the paper
is marked. Shorn of tampering, the intention of each voter
was clearly indicatedand if the gloss of tanpering was
renoved the Returning Oficer would have no difficulty in
ascertaining the intention of the voters after SO
ascertaining the intention count the vote accordingly. It is
not open to him to take an easy escape route as was
contended in this case that once tanpering is shown, the
bal | ot paper should be rejected as invalid. The Court in an
el ection petition will have to undertake this exercise.
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The ground on which the election is sought to be
avoided in the election petitionis clearly covered by s.
100(1)(d) (iii). Even apart fromthis, this positionis no
nore res integra in view of the/decision of a Constitution
Bench of this Court in Mhinder Singh GIIl & Anr. (supra).
Krishna lyer, J., has neatly sumed up all enbracing and
pervasi ve panorama covered by s. 100 which reads as under
"Knowi ng the suprenme significance of speedy
el ections in our systemthe framers of the Constitution
have, by inplication, postponed all election disputes
to election petitions and tribunals. In harnmony with
this schene s. 100 of the Act has ~been designedly
drafted to enbrace all conceivable infirmties which
may be urged. To make the project  fool proof s.
100(1)(d) (iv) has been added to absolve everything
| eft over. The Court has in earlier rulings pointed out
that s. 100 is exhaustive of all grievances regardi ng
an el ection".
Therefore, the w de conprehensive panorama of  s. 100

will certainly enbrace the grievance made by the election
petitioners in this petition. Conversely, s. 80 provides
that no election shall be called in question except by an
el ection petition presented in accordance with t he
provi sions of Chapter Il in the Act. Section 100 which finds
its place in Chapter |11l sets out grounds for declaring

election to be void. If the contention of the appellant that
the grievance for voiding the election nmade in the petition
is not conprehended in any of the sub-sections of s. 100 is
accepted and there is no other provisionin the Act for
voi ding election, the election petitioners would be w thout
a renedy. It would nmean that even though one can indul ge
into forgery-what is tampering of ballot papers, if not
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forgery,-and get away with it. In order to ensure the purity
of election it is better to so construe s. 100 as to enbrace
within its fold, as has been done by the Constitution Bench,
all conceivable infirmties which may be urged for voiding
an election. Therefore, the contention of the appellant nust
be negati ved.

Havi ng examned all the contentions of the appellant

with care that an el ection appeal deserved, | find no nerit
in any of them and accordingly this appeal fails and is
di smissed with costs. Hearing fee in one set. Interim

relief, if any, granted during the pendency of the appeal is
her eby vacat ed.

GUPTA, J. | agree wth the order nmade by ny |earned
brother Desai, J. and the essential reasoning in support of
it.

S R Appeal dism ssed
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