http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 6

PETI TI ONER
RABARI GHELA JADAV

Vs.

RESPONDENT:
THE STATE OF BOMBAY

DATE OF JUDGVENT:
26/ 02/ 1960

BENCH

| MAM SYED JAFFER

BENCH

| MMM SYED JAFFER

SI NHA, BHUVNESHWAR P.( CJ)
SHAH, J.C.

Cl TATI O\
1960 Al R 748 1960 SCR (3) 130

ACT:
Crimnal Appeal-if can be admtted and heard on question of
sentence only--Code of Crimnal Procedure (V of 1898), ss.
418(1), 419, 421, 422.

HEADNOTE:

The appellant was convicted under s. 304 Part I of the
I ndi an Penal Code and sentenced to inprisonment for life by
the trial Court. His appeal to the High Court was ‘admitted
only on the question of sentence-and at the hearing the
sentence was reduced to 10 years’ inprisonnent. On appea
by speci al | eave the appellant contended that his appeal in
the High Court <could not, in law, be adnmtted on the
guestion of sentence only and that he was entitled to be
heard on the merits of the case also.

Hel d, that having regard to the provisions of the Code of
Crimnal Procedure while an Appellate Court had - power to
di sm ss an appeal sunmarily if it considered that there  was
no sufficient ground for interfering, it had no power to
direct the appeal to be heard on the question of ~sentence
only.

The Appellate Court, after hearing the appeal had the power
in finally disposing of the appeal to reduce the sentence
but was not entitled to direct the appeal to be admtted

only on the question of sentence. The appellant’ was
entitled to have his appeal heard on the nerits in the Hgh
Court.

The King Enperor v. Dahu Raut, (1935) L.R 62 1.A 129,
fol | oned.

Naf ar Shei kh v. Enmperor, (1914) I.L.R 41 Cal. 606, Caya
Singh v. King Enperor, (1925) I.L.R 4 Pat. 254, and Sudhir
Kumar Neogi and Another v. Enmperor, A 1.R (1942) Pat. 46,
approved.

Bai Dhankor v. Emperor, (1937) |I.L.R Bom 365, not appli-
cabl e.

JUDGVENT:
CRIM NAL APPELLATE JURI SDI CTION: Criminal Appeal No. 14 of
19509.
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Appeal by special |eave fromthe judgnent and order dated
Novermber 19, 1957, of the Bombay High Court at Rajkot in
Crim nal Appeal No. 137 of 1957, arising out of the Judgment
and order dated August 31, 1957, of the Sessions Judge,
Sorath Division, Junagadh, in Sessions Case No. 26 of 1957.
P. K. Chatterjee, for the appellant.

H. J. Unrigar and B. H Dhebar, for the respondent.
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1960, February, 26. The Judgment of the Court was delivered
by

I MAM J.-This appeal is by special |eave. The appellant was
convi cted under s. 304, Part | of the Indian Penal Code and
sentenced to, inprisonment for life. He appealed to the
Bonbay High Court. " According to the judgment of the High
Court the appeal was admtted only on the point of sentence.
The High Court reduced the sentence from inprisonment for
l[ife to 10 years’ rigorous inprisonment.

't was submtted on behalf of the appellant that the High
Court ~couldnot, in law, adnmt an appeal only on the point
of . _sentence and the appellant was entitled to have his
appeal —heard on the nerits of his conviction as well. The
evi dence upon which the appellant was convicted was
unsati sfactory and he was entitled to be acquitted.

Shortly stated, -the case of the prosecution was that the
appel l ant had caused the death of Zina Hra on April 6,
1957, when the deceased was returning from an adjoining
village to the village of his residence. The appellant net
hi m on the way and accused hi mof having commtted theft in
the appel I ant’ s house which the deceased denied. Upon this
the appel |l ant attacked himw th a stick which had iron rings
round it. A nunber of blows were given by the appellant with
this stick in consequence of which Zina Hra fell down.
Al t hough a doctor was called for from Keshod, 8 miles away,
ultimately the deceased was taken to Junagadh for better
nmedi cal treatnent but died on the way in the early hours of
the nmorning of April 7.

According to the case of the appellant he was not present at
the scene of the crinme and pleaded not guilty to the charge.
According to the judgnment of the Hi gh Court the appeal of
the appellant before it was admitted only on the point  of
sent ence. It was urged that this procedure adopted by the
H gh Court was not in conformty with the provisions of ss.
421 and 422 of the Code of Crimnal Procedure.  Reliance was
pl aced wupon the decisions of the Calcutta H gh Court and
Patna H gh Court in the cases of Nafar Sheikh v.
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Emperor (1), Gaya Singh v. King Enperor (2) Sudhir Kumar
Neogi and Another -v. Enperor (1) and | Sheikh Rijhu and
QO hers v. Enperor (4) and of the Privy Council in the case
of The King-Enmperor v. Dahu Raut (5). Reference was @ also
nade to the decision of the Patna Hi gh Court-in the case of
Kuldip Das v. King Enperor ( 6 ) and the decision of the
Bonbay Hi gh Court in the case of Bai Dhankor v. Enperor(7).
In order to appreciate the subm ssion made on behalf of the
appel lant reference to certain provisions of the Code  of
Crimnal Procedure in Chapter XXXl concerning Appeals will
be necessary. Under s. 418(1) an appeal nay lie on a natter
of fact as well as a, matter of |aw, except where the tria

was by jury in which case the appeal shall lie on a matter
of lawonly. It is unnecessary to refer to sub-s. (2) of
this section for the purposes of this appeal. Under s. 419

every appeal shall be made in the formof a petition in
witing presented by the appellant or his pleader and every
such petition shall (unless the Court to which it is
presented otherw se directs) be acconpanied by a copy of the
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j udgrment or order appeal ed against, and in cases tried by a
jury, a copy of the heads of the charge recorded under
section 367. As to what should follow on the presentation

of such a petition it will be necessary to quote the
provisions of ss. 421 and 422 of the Code. Section 421
reads:

421 (1) On receiving the petition and copy under section
419 or section 420, the Appellate Court shall peruse the
sane, and, if it consideres that there is no sufficient
ground for interfering, it may dismiss the appeal summarily:
Provi ded that no appeal presented under section 419 shall be
di smssed unless the appellant or his pleader has had a
reasonabl e opportunity of being heard in support of the
sane.

(2) Before dismssing an appeal under this section, the
Court may call for the record of the case, but shall not be
bound to do-so."

(1) (1914) |.L.R 41 Cal. 606.

(2) (2925) I.L.R 4 Pat. 254.

(3) A l.R (1942) Pat 46.

(4) A 1.R (1931) Pat. 351

(5) (1935) L.R 62 I.A 129.

(6) (21932) |.L.R 11 Pat. 697.

(7) (1937) 1.L.R .CB Bom 365.
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Section 422 reads

" 422, |f the Appellate Court does not disnmiss the appea
summarily, ‘it shall cause notice to be given to the
appel l ant or his pleader, and to such officer as the State
CGovernment may appoint -in-this behalf, of the time and pl ace
at which such -appeal will be heard, and shall, on the
application of such officer, furnish himw th a copy of the
grounds of appeal

and, in cases of appeal under section 411A subsection (2),
or section 417, the Appellate Court shall cause a |like
notice to be given to the accused."

It is clear fromthese provisions that on/ receiving the
petition and a copy under 's. 419, the Appell'ate Court- shal
peruse the sane and if it considers that ‘there is no
sufficient ground for interfering it will dismss the appea
summarily, and that if the Appellate Court does not- disniss
the appeal summarily, it shall cause notice to be given to
the appellant or his pleader, and to such officer ~as the
State Governnent nmay appoint in this behalf, of the tine and
pl ace at whi ch such appeal will be heard. ~ The recordi ng of
an order that the appeal is admtted, when it is/  not
sunmarily dismssed, is not a happily chosen expression as
was pointed out by the Privy Council in the case of The
Ki ng- Enperor v. Dahu Raut (1). Section. 421 gives anple
power to the Appellate Court to dismss an appeal summarily
if it considers that there is no sufficient ground for
interfering. On the other hand, if it does not disnmiss the
appeal summarily then it is obligatory upon it to /cause
notice of the appeal to be given to the appellant and to
such officer as the State Government may appoint. in this

behal f of the time and place at which such appeal wll be
hear d. These provisions do not contenplate a partia
summary dismissal of an appeal as was pointed out by the
Privy Council in the above-nentioned case where it was

stated by Lord Thankerton:

" The terns of the section equally exclude the possibility
of partial sunmmary dismssal, e. g., inso far as the
conviction is appeal ed against. Failing, sumrary dism ssal
the provisions of ss. 422 and 423 apply and, in their
Lordshi ps’ opinion, the pro-
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(1) [21935] L.R 62 I.A 129
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visions as to notices in s. 422 and the provisions as to
sending for the record in s. 423 are clearly perenptory and
there can be no roomfor revision at that stage. "

It was, however, submitted on behalf of the State of Bonbay
that the facts in the case before the Privy Council can be
di stingui shed fromthe facts of the present case because in
the case before the Privy Council no notices were issued
under s. 422 and the record was not sent for in accordance
with s. 423. In the present case notices were issued under
S. 422 and the record was sent for in accordance with s. 423
of the Code. Particular reliance was placed upon the con-

cluding portion of. the Privy Council judgnment to the
follow ng effect -
" Accordingly, their  Lordships wll hunbly advise H's

Maj esty that the appeals should be allowed, and that it
shoul d be declared that, upon the true construction of the
Cri'minal Procedure Code, the Appellate Court is entitled to
di'smi'ss an appeal sunmmarily.in terms of s. 421 unless the
Court is satisfiedthat there is no sufficient ground for
interfering in -accordance with the relief sought in the
appeal , and that ~where the appeal is not di smi ssed
summarily, the court is bound, in order to the disposal of
the appeal, toconply with the provisions of s. 422 as to
notice, and with the provisions of s. 423 as to the sending
of t he record, if such record “is not al ready in
Court.......... "

It seens to us, however, having regard to the provisions of
the Code, that while an Appellate Court has power to disniss

an appeal summarily, if it considers that there is no
sufficient ground for interfering, it has no power to
direct, as in the case before us, that the appeal shall be

heard only on the point of sentence. Such an order is not
an order of -summary dism ssal under s. 421 and neither is
it an order in terns of s. 422 of the Code. Mhen an appea
is filed it is an appeal agai nst conviction and sentence and
it is not pernissible for an Appellate Court to direct that
it shall be heard only on ; the question of sentence. Qur
interpretation of ss. 421 and 422 is-in keeping wth the
interpretati on of these sections by the
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Privy Council in Dahu Raut’s case. The decisions of the
Calcutta Hi gh Court and the Patna High GCourt -in (1914)
l.L.R 41 Cal. 606, A l.R 1942 Pat. 46, (1925) I|.L.R 4
Pat. 254 referred to above appear to us to be correct. In
these circunstances reference need not be made to the  view
expressed by the Patna High Court in (1932) I.L.R 1l | Pat.
697 which was a judgnent before the decision of/ the Privy
Council in Dahu Raut’s case. The decision of the Bonbay
H gh Court in|.L. R 1937 Bom 365 endeavoured to find a way
in which the difficulty could be resolved where the
Appel  ate Court was of the opinion that only the question of
sentence was involved. For the purposes of this appeal it
is unnecessary for us to say anything about this decision
because  what was stated there does not arise for
consi deration, as, in the present case, according to the
judgrment of the High Court, the appeal was admitted only on
the point of sentence. It was also urged by M. Unrrigar
that under s. 423 an Appellate Court had the power to reduce
the sentence. That is so, but that power can only be
exercised after the requirenents of s. 422 have been
conplied with The Appellate Court after hearing the appeal
certainly has the power in finally disposing of the appea
to reduce the sentence but that does not entitle it to
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direct that an appeal is adnmtted only on the question of
sent ence. We nake it clear, however, that in dealing wth
M. Unrigar’s submission on this point we are concerned with
the powers of an Appellate Court and not with the power of a

Hi gh Court in the exercise of its revisional jurisdiction
whi ch does not arise for consideration in this appeal. In
our opinion, the formof the order admtting the appeal in

the present case was invalid and the appellant could have
insisted that since the appeal had not been sumarily
di sm ssed, the Hi gh Court should have heard his appeal on
the merits as well.

As the appeal was not heard on the nerits, we considered
whet her the appeal should be sent back to the Hi gh Court for
rehearing on the nerits. W have, however, thought it fit
to hear the appeal on the nerits for ourselves.
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e, accordingly, heard the |earned Advocate for t he
appel l ant-on the evidence. It is clear to us froma perusa
of 'the evidence that the case has been anply proved against
the —appellant. There was an eye-witness who saw the
appel lant assaulting the deceased with a stick. He was in
some way related to the deceased, which he attenpted to
deny, otherwi se there is nothing in his evidence to induce a
court to distrust his testinmony. This eye-w tness, Bava

Tapu, imediately after the assault, went to the Police
Patel of Sinmroli, one Keshav, and told himthat the deceased
had been assaulted by the appel lant. Keshav corroborated
Bava Tapu 'in this respect: Keshav's evidence in this

respect is also corroborated by Natha Jiwa who stated that
Bava Tapu cane and i nformed Keshav that Zina Hira had been
severely assaulted and-injured by the appellant. Bogha Jiwa
al so corroborated Keshav in this respect. None of these
wi tnesses have any real notive to depose against the
appellant. In addition to this evidence there was the dying
declaration of the deceased as to who his assailant was.
Furthernore, there was the recovery of a stick buried
underground at the instance of the appellant which was found
to be stained with human blood according to the report of
the Serologist. The other circunstantial evidence need not
be referred to.

It was urged on behalf of the appellant that the reason for
the appellant assaulting the deceased could not be true as
no reference was made to it in the First Information | odged
by Keshav. Reference also was nade to the evidence of the
Police Oficer Priyakant that no information of the theft
had been 1odged by the appellant —at the thana. The
appellant in his statement denied that the deceased had
commtted any theft in his house and the wtness Karsan
brother of the appellant had stated in cross /exani nation
that there had been no theft in their house.” This wtness
was exam ned by the prosecution but was declared hostile and
perm ssion was granted by the Court to cross-exanine him
It seenms to us, however, that even if the story about the
accusation of theft against the deceased made by the
appellant was not stated in the First Information the
omission is of little consequence because even
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Keshav stated in the First Information that he ha( enquired
from Bava Tapu as to how the quarrel ha( started. Merel y

because there was no information | odged about the theft at
the police station, it doe not necessarily follow that the
appel l ant could no have been suspecting the deceased. The
denial of the appellant and of his brother cannot assune
much. inportance as it would be natural for themto den, any
such thing. Apart fromthis even if the read cause for the
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assault may be obscure, if the evidenc is clear that the
appel | ant assaulted the deceased, matters very little if the
Court has not before it a verclear nmotive for the assault.
As we have already said apart from Bava Tapu hesitating to
admt that he was somewhat related to the deceased, there
was no apparent notive for him to depose against the
appel lant in such a serious case as this. H's conduct would
show that he had, in fact, witnessed the assault because,
i medi ately after the assault he went to the Police Pate
Keshav and i nformed himthat the appellant had assaulted the
deceased with a stick. There is no reason to doubt the
genui neness of the dying declaration. There is no good
reason for supposing that the deceased would have accused
the appellant falsely a there was no previous enemty
est abl i shed. It is also unlikely that he would let go his
real assailant and accuse the appellant falsely. The dying
declaration in _corroborated by the evidence of the eye-
witness Bava Tapu. It further receives corroboration from
the recovery of the stick stained with human blood at the
instance of the appel l'ant which had been identified by Bava
Tapu as bel ongi ng to the appellant.
It is clear, therefore, that the evidence in the case which
we have carefully “exanmined and see no good reason to
di strust, established beyond doubt that the appellant had
struck the deceased several blows with a stick and thus
caused his death. He was, therefore, guilty at |east wunder
s. 304 of the Indian Penal Code as found by the trial court.
The reduced 'sentence inposed by the Hi.gh -Court does not
appear to be unduly severe

The appeal is, accordingly, dismssed.

Appeal di sm ssed
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