http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

PETI TI ONER
NATI ONAL TRANSPORT COVPANY

Vs.

RESPONDENT:
STATE OF Bl HAR

DATE OF JUDGVENT25/ 03/ 1976

BENCH
GOSWAM , P. K.
BENCH
&aswWwaM , P K
KHANNA, HANS RAJ
Cl TATI ON
1976 AIR 1074 1976 SCR (3) 897

1976 SCC (3) 363

ACT:

Bi har Taxation on Passengers and Goods (Carried by
Public Service Mtor Vehicles) Act, 1961, s. 2(d)-Owaner, who
is-"In-charge’ of a vehicle, scope of

HEADNOTE

Under s. 3(1) and (2) of the Bihar Taxation on
Passengers and Goods (Carried by Public Services Motor
Vehicl es) Act, 1961, every owner shall” pay to the State
CGovernment a tax on all passengers —and goods carried by a
public nmotor vehicle. Under s. 2(d), 'owner’ nmeans not only
the owner of the specified type of vehicle but also
includes, inter alia, "any personfor the tinme being in-
charge of such vehicle". Under s. 4(1) every owner liable to
pay tax shall apply for registration, and under s. 6 every
owner shall furnish the prescribed return to the prescribed
authority. Section 18 provides for penalties for failure to
apply for registration or to submt the return.

The assessee was the sole transporting conpany of the
cenent of a manufacturing conpany. Since it did not have its
own fleet of trucks, it used to engage trucks for use in-its
transport work. It was providing petrol and oil for the
running of the trucks in the transport work although the
prices paid by the assessee were l|ater on adjusted in the
hiring charges. The assessee was obtaining the receipts of
delivery of the goods to the various stockists indicating
the quantities of cenment received through a particular
vehicle. On delivery to the appellant of the buyers’ receipt
by the truck owner or his representative, the bills of hire
charges of the truck owner were paid by the appellant as per
the agreement between the appellant and the truck owner. The
assessee was mamintaining a conplete record of the trucks
used by it for the transport work, of the charges realisable
and realised fromnme stockists on account of freight payable
by them and of the charges actually paid to the truck
owners. The assessee was not registered under s. 4. After a
surprise check, the total taxable anpbunt of the assessee was
determned and the tax and a penalty were inposed on the
assessee. The assessee’'s appeal, revision to the tribunal
and reference to the High Court, were all decided against
t he assessee.

Di sm ssing the appeal to this Court,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

AN

HELD: The appel |l ant was i n-charge of the trucks for the
pur pose of its business during the entire course of
transportation of the cenent fromthe factory to the various
stockists and, as such, cane within the definition of owner
under s. 2(d). [904 D E]

(1) Whether a certain person is in-charge of the
vehicle for the tine being depends on the particular facts
of each <case. Being in-charge’ of the wvehicle, in the
context of the provisions of the Act, does not relate to
nmere physical charge or control in the process of novenent
of the vehicle from one place to another but 'to charge or
control’ for fulfilnment of the legal obligation under the
Act for paynent of taxes for the <carriage of goods or
passengers. The words "for the time being in-charge of such
vehicl e" have to be conprehended in the context of the
provisions of thetaxing statute and these words have nexus
with the actual realisation and appropriation of the freight
for the goods carried by the vehicle. In a given case, the
person, who is for the tinme being in-charge of the | oaded
truck and- who or on whose behalf sone one like a driver or
conductor received the freight or fare. is also a owner
within the meaning off the definition in s. 2(d).[903 C D
904 C-D

(2) On the facts of the present case the appellant took
full responsibility for the carriage of the goods fromthe
factory to various destinations. The freight had been
realised by the appellant fromthe stockists and the truck
898
owner received only "hire charges.’ There is nothing to show
nor is there any avernent by the appellant that those
charges included the taxes wunder the Act. The matter nmight
have been different if the truck owners had been given the
tax collections in addition to the hire charges. Further the
absence of any provision for tax paynent by the truck owners
in the agreenent mlitates against the contention that it is
only the truck owners that are liable. [902 B-C, G 903 B]

(3) The case of Jagir Singh v. State of Bihar [1976] 2
SCR 809 was an application under Art. 32 of the Constitution
and was concerned with booking agents -and forwardi ng agents
who were sought to be nade I|iable under the Act at the
instance the truck owners but the truck owners were held to
be liable. Unlike that case, the liability to pay taxes was
entirely upon the appellants in the present case as the
truck owners were entitled only to hire charges. [903 F-G
904 A]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1462 of
1971.

Appeal by special leave fromthe Judgnent and. Order
dated 16th April 1971 of the Patna Hi gh Court in Tax Case
No. 76/ 68.

A. K Sen, S. T. Desai, Sonen Bose, D. N. Mikherjee and
K. N. Jain, for the appellant.

V. S. Desai and B. P. Singh for the Respondent.

The Judgrment of the Court was delivered by

GOSWAM , J. This appeal by special |eave is directed
agai nst the judgnent of the Patna High Court in a reference
under section 21B(1) of the Bi har Taxation on Passengers and
Coods (Carried by Public Service Mtor Vehicles) Act, 1961
(briefly the Act) as anended.

The facts as appearing from the statenment of case
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annexi ng the various orders of the authorities may briefly
be st at ed:

The appellant, Ms. National Transport Conpany, is a
transport undertaking wthout its transport. The appel |l ant
(hereinafter to be described as the assessee) was the sole
transporter by road of the cenment manufactured by the
Associ ated Cenent Conpany at Sindri (briefly the conpany)
fromSindri to different stockists at various places in
Bi har and West Bengal. In order to have sone sort of
uniformty in price at different places the manufacturing
conpany used to fix the transport charges according to a
schedul e. The assessee’s contract wth the manufacturing
conpany conmenced sone time on Cctober 12, 1963. Since the
assessee did not have its own fleet of trucks, it used to
engage thirty-six trucks covered by public carrier permts
bel onging to vari ous persons at different tines for
transporting the cenment. The assessee was not registered
under section 4 of the Act. On Septenber 3, 1966, there was
a surprise inspection of the office of the assessee and
certai n books of accounts containing accounts of transport
charges realised by the assessee for transporting of cenent
fromthe Sindri factory to the stockists in Bihar and West
Bengal were seized. The assessee al so produced some books of
accounts during the hearing before the Oficer. The assessee
mai ntai ned his accounts |ledger-wise in. respect of the
transport charges realised and realisable from different
stockists of Bihar and Wst Bengal for transport of cenent
by it fromthe Sindri factory to their godowns. There were
two | edgers. One was party-w se showi ng charges realised or
realisable from the stockists  and other truck-w se show ng
hire charges
899
paid to various trucks. The assessee al so produced a |ist of
trucks showing the names of the truck owners wth their
respective places of residence.~ Qut of thirty-six trucks,
twenty-four were registered in Bihar and twelve in West
Bengal . Agreenents with the truck owners were al so produced
by the assessee. The Bills fromthe petrol supplying conpany
which were paid by the assessee were also filed showing the
total amount and the truck-w se amount. The | edger party-
wi se showed rates charged fromthe stockists. The |edger
truck-wi se showed hire charges and also deductions on
account of petrol, diesel and other lubricants and also for
loss in the way as per agreenent.

On the basis of the statenent furnished by the assessee
as corroborated by the books of accounts maintained by it
the Assessing O ficer determned the total taxable anount
and inposed a tax of Rs. 1,41,618.37 by his order of
Novermber 1, 1966. A penalty of Rs. 5000/- was al so inposed
under section 7(5) of the Act.

The assessee appealed to the Additional Deput y
Commi ssi oner of Commercial Taxes wi thout success. Thereafter
the assessee preferred an application in revision before the
Commer ci al Taxes Tribunal, Bihar, which also nmet with the
sane fate.

The Tribunal, however, on the application of the
assessee under section 218(1) of the Act referred the
followi ng question of law to the H gh Court:

"Whether in the facts and circunstances of the
case the Tribunal has rightly held the applicant to be
the "owner’ of the vehicles wthin the nmeaning of
section 2(d) of the Act and whether the inposition of
tax and |l evy of penalty was |legal and justified"

The Hi gh Court noted the facts found by the Tribunal as
foll ows:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

(a) The assessee was the sol e transporting
conpany of the cenment of the nmanufacturing
conpany,

(b) it had engaged certain trucks for use in his
(sic) transport work,

(c) it was providing petrol and oil for the
running of the trucks in the transport work,
al t hough the prices paid by the assessee were
| ater on adjusted in the hiring charges,

(d) it was obtaining receipts for delivery of the
goods to the stockists,

(e) it was mintaining a conplete record of the
trucks used by it for the transport work,

(f) it was keeping a conplete record of the
charges realisable and realised from the
stockists on account of freight payable by
t hem

(g) it was  keeping 'a conplete record of the
charges actually paid to the real owners of
t he trucks, and

900

(h) the receipts given by the stockists indicated
that they had received from the assessee,
certain quantities of cement by a particular
vehicl e".

Fromthe above eight” factors the Tribunal cane to the
concl usion that the assessee was in-charge of the trucks for
the time being within the nmeaning of section 2(d) of the
Act. The High Court agreed with the Tribunal in the
fol |l owi ng words: -

"In any case, even- if the conclusion ‘that the
assessee was in-charge of the trucks, for ‘the tine
bei ng, be a conclusion in law, I do not think that any
error in law has been committed by the Tribunal, in
arriving at its conclusion against the contentions
rai sed on behalf of the assessee. Relevant facts have
been found and a relevant finding has been /given on
them before saddling the assessee with liability”.

The High Court thereupon wupheld the Tribunal’s decision
agai nst the assessee.

The only question that is canvassed by M. A K Sen _on
behal f of the appellant is that, on the various facts found
by the Tribunal, it has erred in law in holding that the
assessee is an 'owner’ wthin the neaning of section 2(d) of

the Act. W may, therefore, imediately turn to the
definition of owner as given under section 2(d)
2(d) " "owner’ neans the owner of a public service

nmotor vehicle in respect of which a permt has been
granted by a Regional or State Transport. Authority
under the provisions of the Mtor Vehicles Act., 1939
(I'v of 1939) and includes the holder of a pernit under
the said Act in respect of a public service notor
vehicle or any person for the tine being in charge of
such vehicle or responsible for the nanagement of the
pl ace of busi ness of such owner".
It is clear that the above definition is an inclusive
definition. Omer nmeans not only the owner of the specified
type of vehicle but also includes the pernit holder in
respect of such a vehicle as also any person for the time
being in charge of such vehicle or any person responsible
for the managenment of the place of business of such owner.
The definition has fairly w dened the nmeani ng of "owner".
We are only concerned in this appeal with one category
included in the definition, namely, that an owner is a
person for the tine being in charge of a public service
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notor vehicle. There is no dispute that the trucks in
guestion are public service notor vehicles. W are only
required to consider whether the assessee is a 'person’ "for
the time being in-charge of such vehicle".

As the preanble shows the Act is to provide for the
| evy of tax on passengers and goods carried by public
service motor vehicles. The taxing event is, thus, the
carriage of goods and passengers by public service notor
vehi cl es.

By section 2(a) ’'business’ neans the business of the
owner for the purpose of this Act.

901
Section 3 in the charging section and may be read:

3(1) "On and fromthe date on which this Act is deened
to have conmeinto. force under sub-section (3) of
section 1, ~there shall be levied and paid to the
State CGovernment a tax on all passengers and goods
carried by a public \service motor vehicle; such
tax shall be levied and paid at the rate of twelve
and a half per centumof the fares and freights
payabl e to the owner of such vehicle;

* * * *

(2) Every owner shall, in the nmanner prescribed in
section 9, pay to the State Governnent, the anopunt
of tax due under this section

(3) Every passenger carried by a public service notor
vehicle and every person whose goods are carried

by such ‘'vehicle shall be liable to pay to the
owner the anmount of tax payabl e under this section
and every owner shall ~ recover such tax from such

passenger or person, as the case may be."
* * * *
Under section 4(1) every owner liable to pay tax shal
apply for his registration wthin such period and in such
manner as may be prescribed. ~Under~ sub-section (2) of

section 4, if the applicationis “in order, the prescribed
authority shall grant a certificate of registration in the
prescribed form

Under section 6 every owner shall furnish to the

prescribed authority such returns, —wthin such period, as
may be prescribed. There is a provision under this section
for inposition of penalty on failure to submt a return
wi t hout any reasonabl e cause.

Section 18 is the penal section for various of fences
under the Act including failure to apply for registration or
to submit return or for contravention of any other provision
of the Act of the Rules and the offender is punishable with
fine which my extend to Rs. 1000/-, and when the offence is
a continuing one, with a daily fine not exceeding fifty
rupees during the period of the continuance of the offence.

By section 3(h) of the Act, a 'public service notor
vehicl e’ means any notor vehicle used or adopted to be used
for the carriage of passengers and goods for hire or reward
and includes a notor cab, a stage carriage, a contract
carriage or a public carrier

For the purpose of tax under the Act not every public
service motor vehicle but only such a vehicle carrying goods
and passengers is exigible to tax for the carriage of those
goods and passengers under the Act. The tax again is a
percentage of the fares or freights realised. The fares and
freights have to be realised as a fact. Such a vehicle
carrying goods and passengers driven by enployees of the
owner of the
902
vehicle would ordinarily be in-charge of that owner or of
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the permt hol der wherever it may ply. The physical presence
of the owner or the proprietor or of the pernmit holder in
the running vehicle is not essential. Even if the driver or
the conductor realises the freight it is done on behal f of
the owner of the vehicle or of the permt holder and the
fornmer is accountable to the latter. Suppose the conductor
m sappropriates the collection en route, that wll not
absolve the pernit holder fromliability to pay the tax
actually realised for the carriage of the goods or the
passengers.

In view of the ternms of the agreement, on which great
reliance has been placed by M Sen, it can be safely assuned
that the appellant took full responsibility for the carriage
of the goods from the Sindri factory to vari ous
destinations. This is nanifest even in absence of production
by the appellant of ~agreenents, if any, between it and the
conpany or the stockists. Cenment bags will not be | oaded on
any and every vehicle that reports at the factory but only
on those 'vehicles whose registration nunbers nust have been
conmuni cated to the conpany or which were taken there by the
appel l ant*s representati ve who has to be present at the tine
of loading the trucks with cement as will appear from cl ause
(1) of the agreenent. C ause (1) reads "Cenent wll be
| oaded into your lorry at the Sindri Wrks through us". The
Sindri factory, therefore, entrusted the carriage of their
cenent bags to the appellant for delivery to various
stockists who again in turn, at destinations, gave buyer’s
receipts as per clause (3) of the agreenent. Cause (3)
St at es:

"You will obt ai n - proper receipts for such
deliveries from the consignees on the challans handed
over to you and bring back all the documents including
the challan duly signed by the consignees |eaving one
copy of the challan with the consignees".

On delivery to the appellant of the buyer’s receipt by the
truck owner or his representative."the bills of @ hire
charges" of the truck owner are paid with three weeks
thereafter at the rates "as per our schedul e" agreed between
the appellant and the truck owners". Cause (12) of the
agreenment says:

"Your bills of hire charges as per our schedule

will be prepared every fortnight and wll be paid
within 3 weeks thereafter.'
The truck owners, in this case, received as per

agreenment, only "hire charges" and there is nothing to show
nor is there any avernent by the appellant that those
charges included taxes under the Act although freight had
been adnmittedly realised by the appellant from the
st ocki st s.

In the above background of facts and circunstances,
there is no escape fromthe conclusion that the‘appell ant
was in charge of the trucks for the purpose of the
"business’ of the appellant during the entire course of
transportation of the cenent bags fromthe Sindri factory to
the various stockists and as such conmes within the third
cl ause of the definition under section 3(d) of the Act.

903

The fact that under the terms of the agreenent sone
i nci dental arrangenent i nvol vi ng cont i ngent financi a
inmplications in respect of carriage of the goods had been
entered upon does not entitle the appellant to be relieved
of the "charge" of the |oaded truck for the purpose of tax
under the Act for the carriage of the goods. The natter
woul d have been different if the truck owners had been given
the tax collections in addition to the hire charges, but
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absence of any provision for tax paynent by the truck owners
in the agreenent nmlitates against the contention that in
this case the truck owners are liable for the paynent of tax
under the Act for the carriage of the cenment bags.

The owner of the truck under a public carrier permt or
a public carrier permt holder is wundoubtedly an ' owner’
under section 2(d) of the Act. But in a given case, the
person who is for the tine being in-charge of the |oaded
truck and who or on whose behalf some one received the
freight or fare is also an 'owner’ within the third clause
of the definition under section 2(d) of the Act.

The significant words "for the time being in charge of
such vehicle" have to be conprehended in the context of the
provisions of the taxing statute and these words have nexus
with the actual realisation and appropriation of the freight
for the goods carried by the vehicle. The meaning given to

the words "in-charge of vehicle" in connection with traffic
cases in crimnal prosecution, as has been referred to by
M. Sen citing two  English cases, is of no avail to the

appel l ant' in this case.

M. Sen forcefully submts that the present case is
squarely covered by a decision of this Court in Jagir Singh
& Os. etc. v. State of Bihar and Anr.(1) This was a case
where the sane Act  with sonme identical Acts from other
States cane up for consideration. It is submtted by M. Sen
that the truck owners lost in that decision and in this
appeal also, therefore, they cannot escape fromtheir |ega
liability by shifting it to the appellant.

W nust bear in mind that those applications were under
article 32 of the Constitutionwhile the present nmatter
comes to us out of a reference in the fifth tier of
litigation after the matter had been gone into in great
detail taking note of wvarious facets of the rival pleas by
the respective authorities and lastly by the High Court. In
Jagir Singh’s case (supra) this Court was concerned nerely
wi t h Booki ng Agents and Forwardi ng Agents who were sought to
be made liable under the Act at (the instance of the permt
hol ders of the public service vehicles who did not own their
liability for payment of tax under. the Act. ~This  Court
observed in that case as follows: -

"If the permt holder lets out the vehicle to any
person on hire it 1is a matter of internal arrangenent
between the owner who is the pernmt holder and the
person who is allowed by the permt holder to hirethe
vehicle to collect tax in order to enable the owner to
di scharge the Iliability. If the owner —does not nake
adequate provision in that behalf the owner cannot
escape liability by pleading that the hirer of. the
vehicle is liable to pay tax and the owner is not
l'iable".

904

Fromthe terms of the agreement in the present case, it
is clear that the liability to pay taxes was entirely upon
the appellant as the owners of the trucks were only entitled
to "hire charges".

Legal liability for payment of tax wunder the Act is
wel | known to the appellant carrying on transport business.
The appellant has taken charge of the vehicles for the
purpose of the collection of tax for the carriage of the
goods. The appellant has actually collected the freight from
the stockists on delivery of cenent bags. The appellant has
only paid to the truck owners "the hire charges" as per its
own schedule of rates w thout any nention of tax. These
facts clearly distinguish the present case from what apears
to have been pleaded in the wit application in Jagir
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Singh’s case (supra) and he decision is of no aid to the
appel | ant .

Being "in charge" of the vehicle in the context of the
provisions of the Act does not relate to nmere physica
charge or control in the process of nmovenent of the vehicle
fromone place to another but to charge or control for
fulfilment of the legal obligation under the Act for paynent
of taxes for the carriage of goods or passengers. \Wether a
certain person is in charge of the vehicle for the tine
bei ng depends always on the particular facts of each case
and the answer cannot be put in the straitjacket of a
formula. On the facts of the present case we are clearly of
opi nion that the appellant conmes within the neaning of the
third clause of the definition under section 2(d) of the
Act .

We shoul d observe that —once the tax is realised for a
particul ar transaction from-one category of owner as
defined, no further tax can be «collected for the sane
carriage from any other person even though that person al so
may cone within the definition of "owner" under the Act.

The Tribunal was, therefore, justified in holding the
appel l ant as "owner" for the purpose of the Act. The Hi gh
Court was right in not interfering wth the conclusion of
the Tribunal and in answering the question against the
assessee.

In the result the appeal is dismssed but we nake no
order as to costs.

V.P.S. Appeal dism ssed.
905




