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ACT:

Central Provinces & Berar Minicipalities Act, 1922-
Rul es made wunder the Act-Rule 27(b) of the Octroi Rules-

Cctroi  duty paid on raw material /inported into the
nmuni cipality for nmanufacture of bidis-Mnufactured bidis
exported outside the nmunicipal |imts-Refund, if allowable
under rule 27(b).

Wrds & phrases: "manufacture" and "manufacturing

process”- Meani ng of.

HEADNOTE

The respondents manufacture and sell bidis in the
state. At the tinme of inport. of -tobacco and other raw
materials into the nunicipal limts for the manufacture of

bidis they paid octroi duty payable under the rules. Their
claimfor refund of octroi duty on the raw naterials
utilised for the bidis which they manufactured and exported
outside the municipal limts was rejected by the nunicipa
counci | .

Rej ecting the appellant-council’s contention that the
benefit of rule 27(b) of the Rules was not available tothe
respondents for the reason that the exported goods (bidis)
were not the same or identical as the inported raw materials
the Sub-Divisional Oficer allowed the respondent’s appeal

In revision the H gh Court upheld the order of the Sub-
Di vi sional O ficer.

In appeal to this Court it was contended that refund is
avai | abl e under rule 27(b) only where even after undergoi ng
the manufacturing process the inported article retained its
essential character as such article and the same was
exported outside the nmunicipal |imts. (2) The respondents
were not entitled to refund as they failed to satisfy the
conmittee that the same or identical goods had been
export ed.

Di sm ssing the appeal
N

HELD : 1 (a) Rule 27(b) of the Cctroi Rules in termns
provides for refund of octroi paid on inported raw material s
when such raw material is actually used within the municipa
limts for manufacturing the exported articles, Cause (b)
of this rule itself speaks of the raw materials being "used
in the manufacture”
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so that wuse or consunption which a manufacturing process
entails was present to the nmind of the framers of the rule
when they provided for the refund on the export of finished

goods manufactured within municipal limts. [313 F-H
(b) The well settled connotation of "manufacture" and
"manufacturing process" is that as a result of undergoing

the process, a distinct comrercial commpdity different from
the raw materials, conmes into existence. Therefore the
expression 'manufacture’ occurring in rule 27(b) cannot be
given a limted neaning as suggested by the appellant. [313
H, 314 A-B]

2. The proviso to the rule is not attracted to a case
of manufactured goods falling under clause (b). The proviso
is applicable to cases where there is an export of the
i mported goods thensel ves without subjecting them to any
manuf acturing process. It is in such cases that in order to
claimrefund the exporter has to satisfy the commttee that
the same goods on which inport duty had been paid were being
exported.. The proviso is not a proviso to clause (b) at al

but will —be applicable tothe other parts of the rule. [314
C, D E

3. It is not just to permt the appellant to raise the
plea of limtationin the case because at one stage it

acquiesced in the/trial court’'s finding and did not raise
the question in appeal before the High Court. Wile asking
for a certificate for appeal the appellant did not raise the
guestion of limtation before the Hgh Court nor did it
include the point of limtationin the neno of appeal filed
inthis Court. The point raised needs investigation into
facts. [316 F- G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1048
of 1970 & 845 of 1971.

Appeal s by certificate from the judgnent and decree
dated the 11th March & 15th Novenber 1969 of the ~Madhya
Pradesh High Court (Jabalpur) in Msc Petition No. 96 of
1969 and in First Appeal No. 44 of 1966 respectively.

AND

Cvil Appeals Nos. 1047, 1048 & 1049 of 1971.

Appeal s by special leave fromthe judgnent and decree
dated the 17th April, 1971 of the Madhya Pradesh Hi gh Court
at Jabal pur in Second Appeal Nos. 415, 416 & 417 of 1966
respectively.

D.V. Patel, S.S. Khanduja and C L. Sahu for. the
Appel lants in all the Appeals.

Dr.Y.S. Chitale and Ranmeshwar Nath for Respondent No. 1
in Cvil Appeals Nos. 1048/ 70 & 845 of 1971
309

Ranmeshwar Nath for Respondent No. 1 in Cvil Appeals
Nos. 1047-1049 of 1971.

Gopal Subramanium and S. A Shroff for Respondents Nos.
2 &3 in all the appeals.

The Judgnent of the Court was delivered by

TULZAPURKAR, J. The aforesaid five appeals, the first
two on a certificate granted by the Madhya Pradesh High
Court and the last three by special |eave granted by this
Court, raise a common question in regard to refund of octori
duty collected by the appellant-Council fromthe respondent
firme and are, therefore, disposed of by comon judgnent.
The principal question raised in these appeals relates to
the proper construction of Rule 27 of the Cctroi Rul es of
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Danoh Munici pal Council (the appellant) franmed in exercise
of powers conferred by ss.71, 76 and 85 of the Centra
Provinces & Berar Municipalities Act, 1922-which Rules were
continued in operation even after the coming into force of
the new Act, the Madhya Pradesh Miunicipalities Act, 1961 and
the question arises in these circunstances :

The two respondent firns in the two sets of appeals
(Ms. Vraj Lal Manilal & Co. and Ms. Prabhudas Ki shoredas)
carry on business of nmanufacturing and selling bidis in
Danbh and other cities in Madhya Pradesh and for that
purpose they inport tobacco and other raw material into the
Muni cipal limts of Danoh city and after manufacturing bidis
out of such inported raw naterial they export their finished
product (bidis) out si de  Danph Municipal limts. The
respondents’ case was that at the tinme of inport of tobacco
and other raw material into the nunicipal linmts of Danoh
they paid octroi duty -as per Cctroi Rules of the appell ant
Council and after wutilising the said raw material for
preparing bidis when they exported the manufactured bidis
outside the linits of the -appellant Council, they were
entitled to a refund of the octroi duty paid by themon the
raw material so utilized under Rule 27 of the Cctroi Rules
but inspite of refund vouchers having been issued by the
concerned official ~of the appellant council and inspite of
havi ng conplied w'th the Rules and procedure prescribed in

that behalf, the appellant Council refused to pay the
amounts of the refund
310

vouchers to them In G vil Appeal” No. 1048 of 1970 since the
claimfor refund to the sumof Rs. 33,409.52 based on 1866
refund vouchers relating to the period from4.12. 1952 to
12.12.1959 arose under the old Act, nanely, Centra
Provinces and Berar Municipalities Act 1922, the respondent
firmMs Vraj Lal Mani Lal & Co. filed an appeal before the
Sub Divisional Oficer Damoh  under s 83 (1-A) of the Act

against the refusal of the appellant-Council to make the
refund. Apart fromraising technical pleas such /as non-
mai ntai nability of the appeal, 'bar of Ilimtation etc. the
appel l ant Council resisted the claimon nerits on the two

grounds: (a) that since the raw material had been used or
consunmed in the manufacture of bidis and since the exported
goods (finished products) were not the same or identical as
the inported raw material on which the octroi duty had been
paid no refund under Rule 27 (b) was available to the
respondent firm and (b) that the respondent firm had failed
to prove to the satisfaction of the Minicipal Council as
required by the proviso to Rule 27 (b) that the same or
i dentical goods were being exported on whichinmport octro

had been paid by them The Sub Divisional Oficer by his
order dated 30th June, 1961 negatived the technical pleas of
the appellant council, which order was finally confirmed by
the Hgh Court on 25th February, 1963. The Sub Di visi ona

Oficer also over-ruled the defences rai sed by the appell ant
Council on nerits and by his final order dated 4th April,
1964 directed that the amount of 1865 refund vouchers
aggregating to Rs. 33409.52 m nus the anmpbunt recovered under
19 vouchers should be refunded to the respondent firm The
appel l ant Council went in revision to the State CGovernnent
but the same was disnmissed on 28th Septenber, 1968. The Sub
Divisional Oficer’s deci sion as wel |l as the State
Government’s order in revision were challenged by the
appel l ant Council before the H gh Court by a Wit Petition
(M scell aneous Petition No. 96 of 1969) but the wit
petition was dismissed by the Hgh Court summarily and in
doi ng so the High Court followed its earlier judgnent in the
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case of Municipal Committee, Burhanpur v. Allauddin Aolia
Saheb and Co. where inregard toa simlar refund rule
obtaining in Burhanpur Miunicipal Committee the Court had
taken the viewthat "Cctori duty paid on inmported tendu
| eaves and tobacco is refundabl e under the provisions of
Rule 25 (b) of the Rules framed under s. 85 of the Act when
bi dis manufactured within the limts of the Minicipa

311

Conmittee are exported." In the remaining four matters,
being Cvil Appeals 845, 1047, 1048 and 1049 of 1971 the
clains for refund made by the respondents in simlar
ci rcunst ances were required to be prosecuted by filing civi
suits agai nst the appellant Council, inasmuch as when action
was contenplated by the respondents, the new Act, nanely,
Madhya Pradesh Municipalities Act 1961 had cone into force
and no renedy by way of any appeal to Sub Divisional Oficer
was avail able. In-each of these suits the appellant Counci
resisted the clainms for refund on nerits on the same grounds
nmenti oned above. The respondents failed in their suits in
the two 'l ower courts but succeeded in second Appeals in the
H gh Court.

In these appeals the self-same two contentions were
urged before us on behal f of the appellant-council. First,
since Cctroi duty is a |levy on inported goods neant for use,
consunption and sale there of within the municipal limts
and since the raw material (tobacco) was used or consuned in
the manufacture of bidis the same _or identical goods were
not exported by the respondent firms and so no refund under
Rule 27 (b) was available to the respondent firms. Secondly
no attenpt was made by the respondent firnms to satisfy the
Muni ci pal Comrittee that the sanme or identical goods had
been exported as required by the proviso to Rule 27 (b). For
both these reasons it was urged that the respondent firns’
claimto refund of octroi should have been rejected. Counse
urged that these points did not ~arise and were not
determ ned in Allaudin Saheb’ s case (supra).

The admtted facts in these appeals are that the
respondent firnms, who carry on the business of nanufacturing
and selling bidis inported or brought into the nunicipa
l[imts of Danmph during the rel evant period tobacco and ot her
raw material, that they paid the requisite octroi duty on
such raw material on its inmport at the prescribed rates,
that they wutilised the said raw material for manufacturing
bi dis and they exported the finished product (bidis) outside
the municipal linmts of Danph and it was-at that stage of
export of bidis that they clained under Rule 27 (b) a refund
of octori duty paid by them on the raw material fromthe
appel  ant Council. The question raised is whether under the
said provision they are entitled to the refund of octroi as
clainmed by them Rule 27 which deals with refund of octro
runs thus:

312

"27. Refund of octroi. On the exportation of

dutiable goods outside municipal limts the exporter

shall be entitled to a refund of duty paid on them at
the time of their inport, provided that,

(a) no refund shall be given, if the amount to be
refunded be less than Re. 1 or if the claim
be made after the expiry of two nonths from
the date of export, wunless the exporter is
able to explain satisfactorily the reason for
the del ay.

(b) the refund on the exported goods whi ch have
been manufactured wthin the muni ci pa
conmittee from inported raw materials liable
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to octroi, shall not exceed the octroi on the
raw materials used in the manufacture, and
Provided that the exporter shall not be entitled
to a refund of octroi duty unless he proves to the
satisfaction of the cormittee that the goods brought
for export belong to himand are the same on which duty
was paid by the inporter in whose favour the octro
receipt is produced in support of the claimfor refund
of duty."

In support of their claimfor refund the respondents
obviously rely upon cl. (b) of Rule 27 under which refund is
avai l able on exported goods provided those have been
manufactured within the nunicipal |imts from out of the
i mported raw naterials on which octroi has been paid and the
cl ause indicates that quantum of refund shall not exceed the
octroi duty actually paidon such raw materials at the tinme
of their import. Counsel for the appellant, however,
contended that in its very nature octroi is a duty |levied on
i mport of 'goods which are neant for use, consunption or sale

within the nunicipal limts and counsel urged that it cannot
be di sputed that when raw nmaterial |'ike tobacco is utilized
in the manufacture of bidis such raw material is used or

consunmed in the process of nmanufacture and it is such
finished product (bidis), a disputed comercial commodity
that is bei ng exported by the respondent-firns and,
therefore, no refund under <cl. (b) or Rule 27 would be
avai l able to them Counsel urged that the word ' manufacture

occurring in the clause nust be given a |inited meaning,
that is to say, only such
313

manuf acturing process is contenplated by that clause which
does not alter or change the identity of the inported
commodity and only in respect of the export of such
manuf actured goods the refund would be avail able and not
where the inmported commodity gets converted into an al

together different comrercial article. Counsel also invited
our attention to the proviso following cl. (b) which states
that the exporter shall not be entitled to refund of octro
duty unless he proves to the satisfaction of the committee
that the goods brought for export are the same on which duty
had been paid by the inmporter and according to Counsel the
"bidis’ cannot be said to be the same goods on which the
respondent-firnms could be said to have paid the duty. In
ot her words refund is available under cl. (b) in cases where
even after undergoi ng the manufacturing process the inported
article or coomndity retains its essential character as such
article or comopdity and the sane is exported outside the
municipal limts. It is not possible to accept the aforesaid
construction sought to be placed on cl. (b) of Rule 27 of
the Cctroi Rules by the appellant’s counsel for ~reasons
which we shall presently indicate. In the first place,
though it is true that octroi by its nature is a levy on
import within the municipal Ilimts of articles or ‘goods
meant for use, consunption or sale therein that does not
prevent a Muinicipal Council from framing a rule either
granting exenption fromthat duty or refund of such duty
after its collectionin cases of certain type of use or
consunption of the inmported articles or goods for certain

pur poses. Secondly, a Minicipal Council my do so for
achi evi ng certain obj ectives like i ncreasi ng
i ndustrialisation by encouraging nmanufacturing activities
withinits limts. Cearly the avowed object of Rule 27 (b)

appears to be of this nature for in ternms it provides for
refund of octroi paid on inported raw materials when such
raw-material is actually used wthin the nunicipal limts
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for manufacturing the exported article and it is in light of

this objective that the said rule wll have to be
interpreted. Looked at fromthis angle it will be difficult
to accept the narrow or limted construction of the word
"manuf acture’ appearing in cl. (b) as is suggested by

Counsel for the appellant and the sane could not have been
intended by the framers of the rule. Further <clause (b)
itself speaks of the raw nmaterials being "used in the
manuf act ur e" so that use or consunption which a
manuf acturing process entails was present to the mnd of the
franers of the Rule when they provided for the refund on the
export of finished goods manufactured within the nunicipa
limts. Mreover, the well-settled connotation of the

314

concept of ’'manufacture’” and ' nmanufacturing process’ is that
as a result of undergoing the process a distinct comrercia
commodity different from the raw materials conmes into
exi stence; it is difficult to visualise degrees of
manuf act ure as suggested by counsel for the appellant and in
any case " none could be attributed to the framers of the
Rule. It is, therefore, not possible to accept the
contention that the expression "manufacture" occurring in
cl. (b) of Rule 27 should be given a linmted neaning as is
suggested. Turning ‘to the proviso on which strong reliance
was placed by the /counsel for the appellant, it seenms to us
that the proviso by its very terns is not attracted to a
case of manufactured goods falling under cl. (b). If cl. (b)
confers the benefit of refund of octroi duty on the export
of goods manufactured out of raw nmaterial' then it is
difficult to appreciate how the exporter wll be able to
satisfy the Minicipal Conmttee that the exported goods are
the sanme or identical on which duty has been paid, for
adnmttedly the exported goods are the finished product and
no inmport duty is paid thereon by the exporter. The proviso
in our viewis applicable to cases where there is an export
of the inported goods thenselves wthout subjecting themto
any manufacturing process and it is in such cases that the
exporter has to satisfy the Conmttee that the same goods on
which inmport duty has been paid are being exported which
woul d entitle the exporter to claima refund; in other words
it is not a provisoto cl. (b) at all but will be-applicable
to the other parts of the Rule. It is thus clear to us that
when raw materials |like tobacco etc. were inported by the
respondent-firnms within the limts of Danph, on which they
paid octroi-duty and when they manufactured bidis out of
such raw-nmaterials and exported the sanme they were entitled
to get refund to the extent of quantum nentionedin cl. (b)
of Rule 27.

In view of our aforesaid conclusion that the proviso is
not applicable to cases of nanufactured goods falling under
cl. (b) of the rule the second contention urged- by the
Counsel for the appellant that the respondent-firns were not
entitled to refund as they failed to satisfy the Minicipa
Conmittee that the same or identical goods had been exported
does not survive. That apart, the Hgh Court has on_ a
conspectus of the Octroi Rules cane to the conclusion and in
our view rightly, that the Cctroi Superintendent is
responsi ble for the proper admnistration of the Cctroi
Department in
315
all its branches which necessarily includes that it is he
who shoul d be satisfied as to the identity of the goods that
are to be exported or that are utilized in the nanufacture
of goods which are to be exported.

The [ ast contention sought to be urged on behalf of the
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appel | ant-council before us related to the bar of limtation
to the respondents’ claim arising under section 319 (2) of
the Madhya Pradesh Municipalities Act, 1961 and counse

fairly stated that this arises only in Cvil Appeal No. 845
of 1971. The facts in this behalf are these: Civil Suit No.

1-B of 1964, out of which the aforesaid appeal arises, was
filed by the respondent-firm Ms Vraj Lal Manilal & Co. on
7.5.1964 claimng refund in respect of goods exported during
the years 1959-1964; in other words, part of the claimfrom
1959 to 31st January, 1962 arose under 1922 Act while the
claimpertaining to the period from1.2.1962 to April 1964
arose under the 1961 Act, which came into force from
1.2.1962. The trial Court as well as the Hi gh Court took the
vi ew that non-paynent of refund under the 1922 Act could be
agitated only by way of ‘an appeal under section 83 and ot her
remedi es were barred under s. 84 of the Act and, therefore,
that part of the respondent’s claimwas dism ssed as being
not tenable but both the Courts held that non-paynment of
refund after 1.2.1962 could be agitated by a suit and the
same was tenable On the question of limtation the tria

Court held that that part of the claimwas not barred but
since it had negatived the respondent’s claimfor refund on
nmerits it dismissed the respondent’s suit entirely but the
Hi gh Court, which reversed the trial Court’s view on nerits
al l owed the respondent’s claimin respect of refund vouchers
which had been certified and presented after 1.2.1962.
Since, however, it was not possiblefor it to sort out the
refund vouchers which had been certified the Hi gh Court by
its judgnent and decree dated 15.12.1969 renanded the natter
to the trial Court for determining the anmbunt payable to the
respondent-firm Upon remand the trial Court on-the basis of
statenments nmde by the parties passed a decree in
respondent’s favour for Rs. 21,023.53 with interest thereon
4% and this decree was drawn up on 23.4.1970.

Section 319 (2) of the 1961 Act runs thus;
"Every such suit shall be dismissed unless it is
instituted within 8 nonths fromthe date of the accrua
of the alleged cause of action."
316
Rel yi ng upon this provision counsel for the appellant urged
that since the suit had been filed on 7.5.1964 the
respondent’s claim for refund during 8 nonths prior to
7.5.1964 would be within Ilimtation but the rest of the
claim from 1.2.1962 to 7.9.1963 would be barred by
[imtation and to that extent the decree-.in favour of the
respondent-firm deserves to be nodified

We are not inclined to entertain this contention sought
to be wurged by counsel for the appellant before us for nore
than one reason. It is true that this bar of  limtation
under s. 319 (2) was pleaded by the appellant council inits
witten statenent and an issue thereon was also‘raised at
the trial but the trial Court held that the claimarising
under the new Act after 1.2.1962 was not barred by
[imtation because cause of action arose on 24.9.1963 when
there was refusal to pay or accede to the notice of demand
but when the nmatter was carried in appeal to the H gh Court
by the respondent firm against the disnissal of their claim
on nmerits and the H gh Court reversed the trial Court’s view
on nerits and held that the plaintiffs’ claimfor the period
subsequent to 1.2.1962 was liable to be decreed, this point
of limtation arising under s. 319 (2) was neither raised
nor pressed before the Hi gh Court. No contention was raised
that the refusal to pay on 24.9.1963 did not give rise to
the cause of action but that it arose on dates when goods
were exported and refund vouchers were presented or
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certified. Had it been pressed the H gh Court woul d have,
while remanding the matter given appropriate directions to
the trial Court in that behalf. This shows that the
appel I ant council acquiesced in the trial Court’s finding on
the question of limtation, nanely, the cause of action
arose on 24.9.1963. Secondly, whil e applying for a
certificate fromthe H gh Court for appeal to this Court the
appel | ant - Counci | sought the certificate on points touching
the nerits of the claim and not on the question of
[imtation. Further in the Meno of Appeal filed in this
Court the grounds do not include the point of limtation.
Lastly the point raised cannot be said to be a pure question

of law as it wll require investigation into facts to
ascertain the exact date or dates of accrual of the cause of
action. Wen on the point of linmtation the appellant-

Council had at one stage acquiesced in the trial Court’s
finding and did not raise the question in appeal before the
H gh Court we do not think it wuld be fair or just to
permt the appellant-Council to raise the plea of linitation
in this Court,
317
especially when the result of allow ng such plea mght be to
defeat the just claimof the respondent firm

In the result the appeals are dism ssed and each party
will bear its own costs.
P.B.R Appeal s di sm ssed.
318




