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ACT:

Conservation of - Foreign Exchange and- Prevention of
Smuggling Activities Act, 1974-Section 3(3)-Failure to
sinmply docunents and naterials to the detenu-Effect of-
"effective representation"-Meaning of-

HEADNOTE:

In a petition under Art. 32 of the Constitution the
petitioner detenu conplained that though the -grounds of
detention were served on the detenu on the date of arrest
(Cctober 20, 1980) the materials and documents on which the
order of detention was based were not supplied to himtil
Novermber 5, 1980 and that his representation dated Novemnber
18, 1980 was disposed of nearly a nmonth | ater (Decenber 15
1980) and that the failure on the part of the detaining
authority to supply the requisite documents and naterials
and the unexpl ai ned del ay in the di sposal” of t he
representation constituted violation of the safeguards
contained in Art, 22(5) of the Constitution which vitiated
the order of detention

Al'l owi ng the petition
N

HELD: It is well settled that the law of preventive
detention has to satisfy a two-fold test: (1) that the
protection and the guarantee afforded under Art. 22(5) of
the Constitution are conplied with, and (2) that the
procedure is just and reasonable. [463QF

Before an "effective representation” could be nmade by
the detenu he nmust be supplied with the docunents and
materials which formthe basis of the grounds of detention
and unless this is done there could be no question of naking
any representation, much |less an "effective representation”
agai nst the order of detention. The docunents and naterials
relied upon in the order of detention forman integral part
of the grounds and rmust be supplied to the detenu pari passu
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the grounds of detention. [461B]

Smt. lcchu Devi Choraria v. Union of India & Os.
[1980] 4 SCC 531 and Snt. Shalini Soni & Ors. v. Union of
India & Ors. [1980] 4 SCC 544 referred to.

If procedure wunder Art. 21 has to be reasonable, fair
and just, then the words ’effective representation
appearing in Art. 22(5) nmust be construed so as to provide a
real and neani ngful opportunity to the detenu to explain his
case to the detaining authority in his representation. |f
the words ’effective representation’ are interpreted in an
artificial or fanciful manner, then it would defeat the very
object not only of Art. 22(5) but also of Art. 21 of the
Constitution. It is settled lawthat it is of the utnost
i nportance that all the  necessary safeguards |laid down by
the Constitution wunder Art. 21 or Art. 22(5) should be
conplied with fully and strictly and any departure from any
of the safeguards would vitiate the order of detention.
[ 463E- F]

Maneka Gandhi ~v. Union of India [1978] 2 SCR 621
referred to
460

In the instant case not only were the docunments and
materials not supplied to the detenu alongwith the order of
detention but there had  been an unexpl ai ned del ay of about
25 days in disposing of the representation of the detenu
[ 4658B]

[Despite repeated warnings by this Court the detaining
authorities do not care to conply with the spirit and tenor
of the saf eguar ds. cont ai ned in Art. 22(5) of t he
Constitution. There should be no difficulty in Kkeeping
copies of the docunments and materials referred to in the
order of detention and supplying them to the detenu al ong
with the order of detention. This dereliction on the part of
the detaining authorities resultsin the release of persons
indulging in such anti-nationall activities as snuggling
though on nerits the detentions in suitable cases may be
justified.]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 5873 of 1980.

(Under Article 32 of the Constitution.)

Ram Jet hmal ani and Mss Rani Jethmalani ~for the
Petitioner.

O P. Rana and M N. Shroff for the Respondents.

The Judgrment of the Court was delivered by

FAZAL ALI, J.- This petition has been filed by the
sister of the detenu praying that the detenu be rel eased
because t he saf eguards provided by the constitution have not
been conplied with. The detenu was arrested on 20-10-1980
when only the grounds of detention were served on him On 5-
11-1980 the docurments and materials on the basis of which
the order of detention was passed were supplied to the
detenu. On the 18th Novenber 1980, the detenu nmde a
representation to the Governnent which was disposed of as
|ate as the 15th Decenber 1980. In support of the petition
M. Jethmal ani has submitted two points on which alone, in
our opinion, the petition must succeed.

In the first place, it was pointed out that, as
already held by this Court the grounds served on the
petitioner were not acconpanied by the docunents and
materials which forned the basis of the order of detention,
hence the safeguards contained in Art. 22(5) of the
Constitution not having been conplied with, the continued
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detention of the detenu becane void. Secondly, it was argued
that even though the detenu had nade a representation on 18-
11-1980, the same was di sposed of a nmonth thereafter and no
explanation for this delay has been furnished by the
respondents. This Court has held in nunerous cases that the
representations of the detenu should be di sposed of as soon
as possible and even an unexplained delay of 12 to 14 days
has been held to be fatal to the order of detention
Rel i ance has been pl aced
461
by M. Jethmalani on two decisions of this Court in Snt
I cchu Devi Choraria v. Union of India & Os. which was | ater
followed in Snt. Shalini Soni Os. v. Union of India & Os.
As regards the first case, which is a decision of two Judges
of this Court, it has clearly held that before an effective
representati on can be made by the detenu he nust be supplied
with the docunments and materials which formed the basis of
the grounds of detention. Unless this is done, there could
be no ' question of ~making any representation, nmuch | ess an
ef fective representation, against the order of detention. In
this connection, Bhagwati J., speaking for the Court
observed as follows: -
"Now it is obvious that when clause (5) of Article
22 and sub-section (3) of section 3 of the COFEPCSA Act
provi de that the grounds of detention should be
conmuni cated to the detenu within five or fifteen days,
as the case may be, what is neant is that the grounds
of detention in'their entirety must be furnished to the
detenu. |If there are any documents, statenents or other
materials relied upon in the grounds of ‘detention, they
nmust al so be communi cated to the detenu, because being
incorporated in the grounds of detention, they form
part of the grounds and the grounds furnished to the
detenu cannot be said to be conplete without them It
woul d not therefore be sufficient to comunicate to the
detenu a bear recital of the grounds of det enti on
but copies of the docunents, statenments and other
materials relied upon in the grounds of detention nust
al so be furnished to the detenu within the prescribed
time subject of course to clause (6) of Article 22 in
order to constitute conpliance wth clause (5)  of
Article 22 and Section 3. sub-section (3) of the
COFEPCSA  Act. One of the primary obj ect's of
conmuni cati ng the grounds of detention to the detenu is
to enable the detenu, at the earliest opportunity, to
make a representation against his detention and it is
difficult to see how the detenu can possibly make an
effective representation unless he is also furnished
copi es of the documents, statenents and other materials
relied upon in the grounds of detention. There can
therefore be no doubt that on a proper construction of
clause (5) of Article 22 read wth Section 3, sub-
section (3) of the COFEPOSA Act, it is necessary for
the valid continuance of detention that subject to
clause (6) of Article 22 copies of the
462
docunents, statenments and other nmmterials relied upon
in the grounds of detention should be furnished to the
detenu along with the grounds of detention or in any
event not later than five days and in exceptiona
ci rcunst ances and for reasons to be recorded in
witing, not later than fifteen days fromthe date of
detention. If this requirenent of clause (5) of Article
22 read with Section 3, sub-section (3) is not
satisfied, the continued detention of the detenu would
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be illegal and void."

M. Rana for the State has subnitted that the
observations extracted above do not form the ratio of the
deci si on because in a subsequent para of the decision
Bhagwati, J. had observed that at the nbst grounds coul d be
given within a period of five to fifteen days of the order
of detention. These observations, no doubt, are contained in
paragraphs 7 and 8 of the judgnent but they do not, in our
opinion, formthe ratio decidendi of this case but were nmade
nerely to rebut the extreme argunents that could be put
forward. This Court nade it very clear that even apart from
the interpretation placed by the Court on Art. 22(5) of the
Constitution, the conclusion is i nescapable that the
documents and statements which formed the basis of the
grounds of detention nust be supplied to the detenu without
| east possible delay. It -isin this context that these
observati ons were ~made in paragraphs 7 and 8 Mreover, this
position has been nmade absolutely clear by a | ater decision
of this Court in Snt. Shalini® Soni’s case (supra) where a
Di vi sion Bench of this Court while endorsing Snt. Icchu
Devi’'s case observed as foll ows:-

"The matter may also be |ooked at from the point of

view of the second facet of Article 22(5). An

opportunity to  make a representation against the order
of detention /'necessarily inplies that the detenu is
informed of all’ that has been taken into account
against him in arriving at the decision to detain him
It means that the detenu is to be inforned not nerely,
as we said, of ‘the inferences of fact but of all the
factual material  which have led to the inferences of
fact. If the detenu isnot to be so informed the
opportunity so solemmly guaranteed by the Constitution
becones reduced to an exercisein futility. Watever
angl e fromwhich the questionis |ooked at, it is clear
that "grounds’ in Article  22(5) do not nean nere
factual inferences but nean factual inferences plus
factual material which led to such factual inferences.

The grounds nust be sel f-sufficient and sel f

explanatory. In our view copies of docunments to which
463

reference is made in the 'grounds’ nust be supplied to

the detenu as part of the ’grounds’."

The Court, therefore, clearly held that the docunents
and materials relied upon in the order of detention forned
an integral part of the grounds and nust be supplied to the
detenu pari passu the grounds of detention. |f the docunments
and materials are supplied later, then the detenu is
deprived of an opportunity of making an ef fective
representati on against the order of detention. In this case,
the court relied upon the ratio in lcchu Devi Choraria's
case (supra) extracted above. W find ourselves in conplete
agreement with the view expressed by the two decisions of
this Court and we are unable to accede to the prayer of M.
Rana for sending the case for reconsideration to a larger
Bench. This Court has invariably laid down that before an
order of detention can be supported, the <constitutiona
saf eguards nust be strictly observed

This Court in Maneka Gandhi v. Union of India has
wi dened the horizon of Art. 21 and added new di mensions to
various features of and concept of liberty enshrined in Art.
21. In viewof the decision in the aforesaid case, Art.
22(5) of the Constitution assumes a new conpl exi on and has
to be construed liberally and neaningfully so as to permt
the legislature to inpose the m ni mum possible curbs on the
precious rights of a citizen, by virtue of preventive
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detention. |If a procedure under Art. 21 has to be
reasonable, fair and just, then the words ’effective
representation’ appearing in Art. 22(5) nust be construed so
as to provide a real and neani ngful opportunity to detenu to
explain his case to the detaining authority in his
representation. If the words "effective representation’ are
interpreted in an artificial or fanciful nanner, then it
woul d defeat the very object not only of Art. 22(5) but also
of Art. 21 of the Constitution.

Thus, we are of the opinion that in view of what has
been laid down in Mnkea Gandhi’s case (supra) and in a
nunber of other cases followi ng the aforesaid decision, the
| aw of preventive detention has now to satisfy a twofold
test : (1) that the protection and the guarantee afforded
under Art. 22(5) is conplied wth, and (2) that the
procedure is just and reasonable. In this view of the natter
unl ess the material's and docunents relied on in the order of
detention are supplied to the detenu al ongwi th the grounds,
the supply of grounds sinpliciter would give himnot a rea

but merely ~an illusory opportunity to nake a representation
to the detaining authority:
464

It is well settled that the Court frowns on preventive
detention without trial because the detenu is deprived of
the right of proving his innocence in a trial by a court of
law. It is, therefore, of the utnost inportance that all the
necessary safeguards laid dowmn by the Constitution under
Art. 21 or Art. 22(5) should be conplied wth fully and
strictly and any departure fromany of the safeguards woul d
void the order of detention.. This is so because in a
civilised society, |like ours, liberty of" a citizen is a
highly precious right and a prized possession and has to be
protected unless it beconmes absolutely essential to detain a
person in order to prevent him from .indulging in anti-
nati onal activities like snuggling, etc. W are fortified in
our view by a decision of this Court in Sanpat Prakash v.
State of Jammu & Kashmr where the followi ng observations
wer e nade:

"that the restrictions placed on a person preventively

detai ned nust, consistently with the effectiveness of

detention, be mnimal."

It is a matter of great concern and deep dismay that
despite repeated warnings by this Court, the detaining
authorities do not care to conply with the spirit and tenor
of the constitutional safeguards contained.in Art. 22(5) of
the Constitution. It is manifest that when the detaining
authority applies its mnd to the docunents and materials
which form the basis of the detention, the sane are indeed
pl aced before it and there could be no difficulty in getting
phot ostat copies of the docunents and materials, referred to
in the order of detention, prepared and attaching the sane
alongwith the grounds of detention, if the detaining
authority is really serious in passing a valid order of
detention. Unfortunately, the constitutional safeguards are
not conplied wth, resulting in the orders of detention
being set aside by the Court, even though on nerits they
m ght have been justified in suitable cases. W feel that it
is high tinme that the Governnment should inpress on the
detaining authority the desirability of conplying with the
constitutional safeguards as adunbrated by the principles
laid down in this regard. W would like to suggest that
whenever a detention is struck down by the H gh Court or the
Supreme Court, the detaining authority or the officers
concerned who are associated with the preparation of the
grounds of detention, nust be held personally responsible
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and action should be taken against themfor not conplying
with the constitutional requirenents and safeguards (viz.
delay in disposing of the representation, not supplying the
documents and materials relied upon in the order of
detention pari passu the order of detention, etc. etc.) or
at any rate, an explanation fromthe authorities concern-
465

ed nmust be called for by the Central Government so that in
future persons against whom serious acts of smuggling are
all eged, do not go scot free. In the instant case, not only
were the docunents and materials not supplied along with the
order of detention, but there has been a delay of about 25
days in disposing of the representation of the detenu and no
expl anation for the same has been given. These are matters
whi ch nust be cl osely examnmi ned by the Governnent.

For the reasons given-above, we hold that the continued
detention of the detenu is void. W allow the petition and
direct the detenu to  be released forthwith. A copy of this
judgrment be sent to the Hone ~Mnisters of all the State
Governnents, Hon'ble the Home M nister of the Government of
India and also the Hon’ bl'e Finance M nister, CGovernnent of
India for necessary action
P.B.R Petition all owed.
466




