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Speci al | eave granted .

A sub-tenant, who was not party to a decree for
eviction, resisted execution of  the decree and the court
ordered an inquiry under Section 151 of the Code of G vi
Procedure (' Code’ for short). The High Court of  Calcutta
uphel d that order and that is challenged in this appeal

The suit property is a flat -~ in "Harrington Mansion"
situated on an inportant road at Calcutta. It was in the
owner ship of one Arun Kumar Jal an. ‘He tenanted the prem ses
to Rajiv Trust (first respondent) on 15-05-1975, who subl et
the building to a conmpany Ms.  Accounting and Secretaria
Service Private Limted (which will hereinafter he referred
to as "the first sub-tenant"). Subsequently the first sub-
tenant created another sub-tenancy wunder it in-favour  of
second respondent Ms. Captain Shipping Estate Private
Li mted.

Owner ship of the building changed from Arun Kumar jal an
and it now vests with the Silverline ForumPrivate Limted,
(the appellant herein) as per registered conveyance deed
dated 24-1-1995. Appellant filed a suit for ejectnment of the
tenant against first respondent under the provisions of Wst
Bengal prem ses Tenancy Act, 1956, (hereinafter referred to
as the "WB. Act") on two grounds. First is that the tenant
respondent had sublet the building without the consent of
the |l andl ord and second is that the tenant used it in such a
manner as to inpair its condition. A decree for ejectnent
was passed ex-parte on 12-12-1995. Before appellant set out
wi th execution proceedings second respondent- sub-tenant
filed a suit (O S No. 2997/95) against appellant and sone
others for a declaration and consequential injunction
orders. Though initially second respondent got an interim
order injunction against ejectnent it was subsequent vacated
on 15-12-1995, but that suit is still pending.

In the neanwhile appellant noved for execution of the
decree of ejectnent. On 20-3-1996, bailiff of the court went
to the premises for effecting delivery of possession, but he
was resisted by the representatives of the second respondent
and he reported the matter to the court. Wen he was again
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directed by the Court to effect delivery of possession with
police help, he was wunable to dispossess second respondent
as the execution court has stayed dispossession in the
meanti me. Second respondent filed M scell aneous Case 556 of
1996 before the execution court quoting order 21 Rule 101
and Section 151 of the Code, raising a contention that the
decree was passed without naking him a party and all eging
that the decree was obtained in collusion between appell ant
and first respondent Rajiv Trust. Execution court, however,
hel d that second respondent being a third party resistor
cannot avail hinmself of the remedy provided in Ordered an
inquiry to be conducted under Section 151 of the Code into
the allegations nmde by the second respondent, as per its
order dated 26-4-1976. both sides, appellant and second
respondent, were aggrieved by that order and hence both of
them chal lenged it in revision before the Hi gh Court.

A learned Single judge of the Calcutta H gh Court
concurred wth the view of  ‘the execution court that
grievances of ~ the second respondent cannot be canalised
through Order 21 Rule 101 presunably because the decree-
hol der has_ not nmoved the application for police help to
renove the resistance under ~order 21 Rule 97 of the Code.
Nonet hel ess, | earned Si ngl e Judge observed that t he
application of second respondent could be gone into by the
court in accordance with the inherent powers of the court as
recognised in Section 51 of the Code. On the said view of
the matter both revisions were dism ssed by the order which
i s under chal |l enge now.

Shri Si ddhart ha Shankar Ray, learned senior counsel who
argued for the contesting parties did not choose to defend
the view of the learned Single Judge of" the H'gh Court
regardi ng non-availability of the renedy under O der 21 Rule
97 of the Code. According to the | earned counsel, though he
could not agree with that reasoning of the Hi gh Court there
is no warrant for the stand of the decree-holder that the

respondent had no legal right to assail the decree in
execution proceedings.

Shri  Kapil Sibal, Iearned senior counsel for the
appel l ant - decree-hol der, on the other hand contended that

since second respondent has adnitted that he is a sub-tenant
under the first sub-tenant he cannot even be heard that the
decree for ejectnent is a nullity or a collusive decree. He
pointed out that even the first sub-tenant has  never
assail ed that decree and hence second respondent, who i's a
sub-tenant under the first sub-tenant, has no conpetence to
guestion the decree for ejectnent.

At the outset, we nmay observe that it is difficult to
agree with the High Court that resistance or obstructions
nmade by a third party to the decree of execution cannot be
gone into under Order 21 Rule 97 of the Code. Rules 97 to
106 in Oder 21 of the Code are subsuned under the caption
"Resistance to delivery of possession to decree-holder or
purchaser". Those rules are intended to deal with every sort
of resistance or obstructions offered by any person. Rule 97
specifically provides that when the holder of a decree for
possessi on of imovable property is resisted or obstructed
by- "any person" in obtaining possession of the property
such decree- holder has to nake an application conpl aining
of the resistance or obstruction. Sub-rule (2) nakes it
i ncumbent on the court to proceed to adjudicate upon such
conplaint in accordance with the procedure |laid down.

It is true that Rule 99 of Order 21 is not available to
any person until he is dispossessed of i movabl e property by
the decree-holder. Rule 101 stipulates that all questions
"arising between the parties to a proceeding on an
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application under rule 97 or rule 99" shall be determ ned by
the executing court, if such questions are "relevant to the
adj udi cation of the application'. A third party to the
decree who offers resistance would thus fall wthin the
ambit of Rule 101 if an adjudicationis warranted as a
consequence of the resistance or obstruction nade by himto
the execution of the decree. No doubt if the resistance was
nmade by a transferee pendente lite of the judgment debtor,
the scope of the adjudication would be shrunk to the linited
guestion whether he is such transferee and on a finding in
the affirmative regardi ng that point the execution court has
to hold that he has no right to resist in view of the clear
| anguage cont ai ned in ‘Rule 102. Exclusion of such a
transferee from raising further contentions is based on the
salutary principle adunbrated in Section 52 of the Transfer
of property Act.

When a decree-hol der conplains of resistance to the
execution of a decree it is incumbent on the execution court
to adjudicate uponit. But while rmaking adjudication, the
court is obliged to determne only such question as nmay be
arising between the parties to a proceeding on such
conplaint and that such questions nust be relevant to the
adj udi cati on of the conplaint.

The words "all ‘questions arising between the parties to
a proceeding on an application under Rule 97" woul d envel op
only such questions as would legally arise for determ nation
bet ween those parties. In other words, the court is not
obliged to determne a question nerely because the resistor
raised it. The questions which executing court is obliged to
determ ne under rule 101, nust possess two adjuncts. First
is that such questions should have legally arisen between
the parties, and the second is, such questions nust be
rel evant for consideration and determnination between the
parties, e.g. if the obstructor adnmits that he is a
transferee pendente Ilite it is not necessary to deternine a
guestion raised by himthat he was unaware of the litigation
when he purchased the property. (simlarly, a third party,
who questions the validity of a transfer nade by a decree-
hol der to an assignee, cannot <claim that the question
regarding its validity should be decided during execution

proceedi ngs. Hence, it is necessary that the questions
raised by the resistor or the obstructor nust legally arise
between him and the decree-holder. in the adjudication

process envisaged in order 21 Rule 97(2) of the Code,
execution court can decide whether the question raised by a
resistor or obstructor legally arises between the parties.
An answer to the said question also would be the result of
the adjudication contenplated in the sub-section

In the above context we may refer to Oder 21 Rule
35(1) which reads thus:

"Where a decree is for the delivery

of any i movabl e property,
possessi on t her eof shal | be
delivered to the party to whomit
has been adjudged, or too such
person as he nay appoint to receive
delivery on his behalf, and, if

necessary, by renoving any person

bound by the decree who refuses to

vacate the property.”

It is clear that executing court can deci de whether the
resistor or obstructor is a person bound by the decree and
he refused to vacate the property. That question also
squarely falls wthin the adjudicatory process contenpl ated
in Oder 21 Rule 97(2) of the Code. The adjudication
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nmentioned therein need not necessarily involve a detailed
enquiry or collection of evidence. Court can nmake the
adj udi cation on admtted facts or even on the avernments made
by the resistor. O course the Court can direct the parties
to adduce evidence for such determnation. |If the Court
deens it necessary.

In Bhanwar Lal vs. Satyanarain and anr. [(1995) (1) SCC
6], a three - judge Bench has stated as under

"A reading of Order 21, Rule 97 CPC

clearly envisages that "any person"

even including the judgment-debtor

i rrespective whether he cl ai ns

derivative title fromthe judgnent-

debtor or set up his. own right,

title or interest de hors the

j udgrment  debt or and he resists

execution of ~a decree, then the

court in ~addition to the power

under Rule 35(3) has been enpowered

to conduct ~an enquiry -whether the

obstruction by that person in

obt ai ni ng possession of i movabl e

property was |legal —or not. The

degree-hol der gets a right under

Rule 97 to /'make an application

against third parties to have his

obstruction renmoved and an enquiry

t hereon coul d be done. ™

In Brahndeo Chaudhary vs. Ri shikesh Prasad Jai swal and
another, [ 1997 (3) SCC 694} this Court,  following the
af oresai d deci si on, nade the under-quoted observation

"It is pertinent to note that the

resi stance and/or obstruction to

possessi on of i mmovabl e property as

contenplated by Order 21, Rule 97

CPC could have been offered by any

person. The words 'any person’ as

contenpl ated by Order 21, Rule 97

sub-rule (1) are conpr ehensi ve

enough to i ncl ude apart from

j udgment - debt or or anyone cl ai m ng

through him even persons claimng

i ndependent |y and who woul d

therefore, be total strangers to

t he decree.

............ Consequent |y

it must be held that Respondent 1's

application dated 6.5.1991 though

seeking only re-issuance of warrant

for delivery of possession with aid

of armed force in substance sought

to bypass the previous resistance

and obstruction offered by the

appel l ant on the spot. Thus it was

squarely covered by the sweep of

Order 21, Rule 97, sub-rule (1)

CPC. Once t hat happened the

procedure | aid down by sub-rule (2)

hereof had to be followed by the

executing court. The Court had to

proceed to adj udi cate upon the

application in accordance with the

subsequent provisions contained in

the said order."
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W are in respectful agreenent with the aforesaid
statement of |aw

We, therefore, agree wth the contention of Shr
Si ddhart ha Shankar Ray, |earned senior counsel for the
second respondent that the Hi gh Court went wong in holding
that the contention of second respondent cannot be
consi dered under Order 21 Rule 97 of the Code. But the
aforesaid finding is not sufficient to dispose of this
appeal . Shri  Kapil Sibal contended that second respondent
bei ng a sub-tenant under the first sub-tenant he is bound by
the decree of ejectnent albeit his not being nade a party to
the suit in which the decree was passed. it is quite clear
that second respondent i's a tenant wunder the first sub-
tenant. This can be gathered from paragraph 6 of the
application which second respondent filed in the execution
court.

Such a sub-tenant as the second respondent is bound by
the decree of ejectnent. Section 16 of the WB. Act deals
with "creation and termnation  of sub-tenancies to be
notified." Sub-section (1) of Section 16 relates to sub-
tenanci es created after the comencenment of the WB. Act.
Sub-sections (2) & (3) deall with sub-tenancies created
before the comencenent of the WB. Act. As all the sub-
tenancies in this case were created after the comrencenent
of the WB. Act it is not necessary to consider the latter
two sub-section. Hence Section 16(1) alone is extracted
bel ow

"(1) Where after the conmmencenent

of this Act, any prem ses are sub-

let either in whole or in-part by

the tenant with the previ ous

consent in witing of the |andl ord,

the tenant and every sub-tenant-to

whom t he premnises are sub-Iet shal

give notice to the landlord in the

prescri bed manner of the creation

of the sub-tenancy within one nonth

fromthe date of sub sub-letting

and shall in the prescribed manner

notify the ternination of such sub-

tenancy within one nmonth of such

term nation."

A reading of the sub-section reveals that  three
additional requisites are al so necessary for a sub-tenant to
get wiggled into the contours of the sub-section. they are
(1) the sub-tenancy should have been created after the
commencement of the WB. Act; (2) the landlord of the
prem ses should have given witten perm ssion to the tenant
to create such sub-tenancy; (3) the tenant and the / sub-
tenancy with in one nonth of such creation. Section 16(2)
and 16(3) deal with sub-tenants who got into possession
bef ore commencenent of the West Bengal Act, and they too are
obliged to notify the landlord within the tinme specified.

The sub-tenants who secure perch in Section 16 -are
afforded with two advantages during any action which the
landl ord may |launch for eviction of the tenant. Those
advantages are incorporated in Section 13(2) of the WB.
Act. One of them is that such sub-tenant is entitled to be
made a party to the suit for recovery of the prem ses by the
l andl ord. Second is that no decree or order for ejectnent
shal | be passed agai nst such subtenant except under certain
specified conditions. Thus, sub-section (2) of section 13
and Section 16 of the WB. Act are inextricable inter-tw ned
with each other.

Sub-section (4) of section 13 of the WB. Act has no
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rel evance in the present case as it only deals with the
claimof a landlord for eviction on the ground that he
reasonably requires the prem ses either for his own
occupation or for the purposed of renovation, re-building
etc. Now we may refer to Sub-section (3) of Section 13 of
the WB. Act. It reads thus:

"Save as provided in sub-section

(2) and sub-section (4), a decree

or order for the delivery of

possessi on of any prenises shall be

bi ndi ng on every sub-tenant."

It is the statutory nandate that the decree for
ej ectment shall be binding on every sub-tenant unless he
falls within the anbit of either sub-section (2) or sub-
section (4) of Section 13. There is no case for the second
respondent that he has given any notice to the Ilandlord
before the expiry of the time schedule fixed in Section 16
of the ~Act. Nor has he a case that he would fall within the
purview of the aforesaid two sub-sections in Section 13 of
the WB. ‘Act.

O course, | earned” counsel for second respondent
contended that the instrument of |ease as between Arun Kumar
Jalan and Ms. Rajiv- Trust contained a termpermtting the
tenant to create ‘sub-tenancy. Learned counsel for the
appel l ant argued that such permssion. cannot be over
borrowed by sub-tenants to create further sub-tenancies, and
he pointed out that even second respondent has no clai mthat
he has notified the landlord as envisaged in Section 16(1)
of the WB. Act.

It is clear from Section 16(1) of the WB. Act that the
previous consent of the [landlord contenplated  therein can
only be availed of by his tenant. |In other words, the tenant
under the Jlandlord can use that consent” to sublet the
prem ses to another person. A |ease between the tenant and
his sub-tenant would be governed by the terms agreed upon
bet ween them and the tenant cannot bind his |andlord by any
such terms.

In Shantilal Ranpuria and ors. vs. Ms Vega Trading
Corporation and ors. [1989 (3) SCC 552] two judge Bench of
this Court considered the scope of. Section 16 of the WB.
Act and held that "previous consent- in witing of the

landlord with respect to each-letting separately i s
essential and a general authority to the tenant in this
regard will not be sufficient inlaw " In that case, none of

the sub-tenant was inpleaded as party, and this Court held
that since notice under Section 16 was not serve don the
| andl ord the non-inpleadment will not affect validity of the
proceedi ngs for eviction. Their Lordships sought support
from anot her two-Judge Bench decision of this Court in Ms.
Shal i mar Tar Product Itd. vs. H C.  Sharma and ors. [ 1988
(1) sCcC 70], in which simlar provision in the Del hi Rent
Control act were considered.

In Juthika Milick and anr. Vs. Dr. Mahendra Yashwant
Bal and ors. [1995 ( 10 SCC 560], provisions of WB. Act
were the subject matter for consideration, but nothing
contrary to eh decision in Shantilal Ranpuria (supra) has
been stated by this Court. Reference was also nade to the
decision in Mahabir Prasad Vernma vs. Dr.Surinder Kaur [ 1982
(2) sSCC 258]. Though it related to the provisions of East
Punjab Urban Rent Restriction Act, 1949 , the question
considered was whether a sub-tenancy created with the
consent of the landlord during the subsistence of the
tenancy woul d continue to be awful even after the expiry of
the period of lease. The answer was in the affirmative. At
any rate that decision does not run counter to the view
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adopted by the two-judge Bench in shantilal Ranpuria
(supra).

Thus, without any difficulty, it can be held that
consent given by the landlord to his tenant for creation of
the sub-tenancy is valid. Only as between the | andlord and
his tenant. Such consent cannot be used by a sub-tenant to
create another sub-tenancy under himso as to bind the
I andl or d.

For the aforenentioned reasons, we allow this appea
and set aside the order wunder challenge. W hod that
appellant is entitled to deliver of possession by renoving
the obstruction/resistance made by the second respondent.




