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Speci al | eave granted.

The Secretary of the Tami| Nadu Wakf Board, Madras, and
the Superintendent of Wakfs, Tirunelveli, he appellants
herein, are aggrieved against an order of the Hi gh Court of
Madras, dated 16.3.1994 in Crl. O/P. No.3557/93 declining to
interfere and quash a proceeding in MC. No.11/92 pendi ng on
the file of the Court of the Judicial ~Magistrate,
Ti ruchendur, in which the respondent-Syed Fatinma Nachi-is
Cl ai m ng mai nt enance as the applicant.

The respondent is a Mislimdivorced wife. She filed a
petition against the appellants wunder Section 4(2) of the
Musl im Wnren (Protection of Rights on Divorce) Act, 1986
(for short ’'the Act’') seeking maintenance  at the rate of
Rs. 750/ - per nmensem The petition was founded on the facts
that she was married to one Syed Ahmed Moul ana on 10. 6. 1980
in accordance with the tenets of Miuslim Law and out of the
wedl ock, she had procreated female twins on 6.4.1981. her
husband di vorced her on 12.6.1986 and since then she has not
remarried. Claimng that the respondent had no incone or
nmeans to nmaintain herself, as well as her ninor fenmale
children, none of them owning any property she was, 'thus,
unable to maintain herself ant required intervention of the
Court in providing her a suitable sumfor naintenance. She
clainmed that she had earlier been leading a good life as a
married woman but after divorce, was in dire straits and in
suffering. She dainmed that wunder the Mhamedan Law, a
Musl i m worman, in such circunstances can get nai ntenance from
her prospective heirs. According to hers a host of relatives
as given in the Act as well as under the Mohamredan Law are
responsi ble to provide maintenance to her and if those are
unable to do so, the claimof maintenance nust be nmet by the
Wakf  Board. It was also Miintained that neither her
prospective heirs nor her parents were in a position to
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provi de mai ntenance to her and thus there |l ay a bounden duty
on the Wakf Board to that effect; hence claimof Rs.750/-
per mensem

Instead of facing the petition on nerit to its |ogica
end, the appellants, who were the only respondents in that
petition, moved the Hgh Court of Mdras praying for
guashi ng of proceedings in exercise of its diverse powers
under the Code of Crimnal Procedure, but the H gh Court
declined to do so. They have, in turn, approached this Court
for the same purpose, basing their claimon the same grounds
as before the High Court.

The Parliament enacted the Act to unto the effect of a
Constitution Bench decision of this Court in Mhd. Ahmad
Khan v. (1985 2 SCC 556) " because the said decision was
strongly opposed to by a sizeable section of the Mislim
Conmunity. The Act, ~as the  Preanble suggests, cane to
protect the rights of Mislimwonen who have been divorced
by, or ~obtained divorce from their husbands and to provide
for matters connected therewith or incidental thereto. The
brief text ~of the Act enbodies the all inportant Section 4
wher eunder _orders can be nmade for —paynent of Maintenance.
The said provision is reproduced hereunder:

"4. O der f or payment of f
mai nt enance. -

(1) Not wi t hst andi ng anyt hi ng
cont ai ned in t he f or egoi ng

provisions of this Act or in _any
other law for the tine being in
force, where a Magistrate is
satisfied that a di vorced woman
has not remarried-and is not able

to maintain herself after the
i ddat period, he way nake an
order directing such of her

relatives as would be entitled to
inherit her property on her death
according to Muslimlaw to pay such
reasonable and fair maintenance to
her as he may deternine fit and
proper, having regard to the needs
of t he di vor ced worran, the
standard’s of I|ife enjoyed by her
during her marriage and the neans
of such relative’'s and such
mai nt enance shal | be payable by
such rel atives in t he
proportions in which they would
i nherit, her property and at such
periods as he may specify in his,
order:
Provi ded that where such
di vorced woman has children, the
Magi strate shal | or der only
such children to pay naintenance
to her, and in the event of any
such children being unable to pay
such nmaintenance, the Magistrate
shall order the parents of such
di vorced womman to pay maintenance
to her
Provided further that if any
of the parents is unable to pay
his or her share of the
mai nt enance or der ed by the
Magi strate on the ground of his or
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her not having the neans to pay

the same, the Magistrate may, on

pr oof of such inability being

furnished to him order that the

share of such relatives in the

mai nt enance ordered by him be paid

by such of the other relatives as

nay appear to the Magistrate to

have the neans of paying the sa ne

in such proportions as t he,

Magi strate May think fit to order

(2) Were a divorced woman isS

unable to mai ntain herself and

she has no relatives as nentioned

in sub-section (1) or such

rel atives our _-any one. of them

have not enough nmeans to. pay the

mai nt.enance or der ed by the

Magi strate or ~the other relatives

have not the nmeans to pay the

shares of - those rel atives whose

shares have been order ed by

the Magistrate to be paid by such

other relatives under the proviso

to sub-section (1) the Magistrate

nay, by order,” direct the State

Wakf Board est abl i shed under

Section 9 of the Wakf Act, 1954 (29

of 1954), or under any other  |aw

for the tinme being in force in a

State, functioning in the area in

whi ch the wonman resides, to pay

such mai ntenance as determ ned by

hi m under sub-section (1) or, as

the case my be, to pay the shares

of such of the relatives who are

unable to pay, at such periods as

he my specify in his ‘order."

[ enphasi s suppli ed]

A bare reading of the provision shows that a divorced
worman is entitled to claima reasonable and fair maintenance
fromsuch of her relatives as would be entitled to inherit
her property on her death, according to Mislim Law, provided
she has not remarried and is not able to maintain herself.
Such mai nt enance, however, shall be payable by~ such
relatives in proportion to the share which they would
i nherit in her property and at such periods as the
Magi strate may specify in his order. If the divorced wonan
has children, the first proviso to sub-section (1) of
Section 4 mandates that the liability to mmintain her
firstly lies on them |In the event of her children being
unable to maintain her, the liability shifts to her parents
under the same proviso. The liability of the relatives other
than the children and the parents, follows sequentially,
subject to tire conditions as enbodied in the proviso. The
liability of the relatives does not depend on the
contingency that the divorced woman has property which they
woul d inherit. It looks incongruous though that a divorced
worman having property would yet be wunable to maintain
hersel f. Seemingly, the phraseology has been enployed to
ascertain firstly such of those relatives who could have
inherited her property, fictionally on the basis that she
coul d be having property, and secondly as if she had died on
the date when the need for identification arose. The
specul ative plea of any relative that he or she may not be
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available to be ap heir on the date when the di vorced wonman
would actually die, would neither be here nor there.
dinbing down, if the divorced wonan has no relatives as
mentioned in sub-section (1) or relatives who have not
enough neans to pay her mmintenance, the State Wakf Board
functioning in the area, in which the divorced wonman is
resident, has been foisted with the Iliability to pay
suitable naintenance to her, on the Magistrate' s order
and/ or direction.

We have taken care to underline and enphasis certain
words in the text of Section 4 (supra). As is evident, there
fire nore than one orders which are contenplated or
Concei ved of, to be passed by the Magistrate in the norass
of fluctuations, depending upon the existence of Children
parents and the heirs ~and their capability or inability of
maki ng paynment of maintenance and as to its proportions. The
St ate Wakf Board comes at the bottomof the list to shoul der
the onus of paynent ~of maintenance. The schenme of the
provision'is, ~in a manner, unique in character, in grading
down the " responsibility of ~paynent of maintenance from one
to the other and finally comng to rest on the State Wkf
Board, which is the last in line to bear the burden.

The appel |l ants woul d have us hold that sub-sections (1)
and (2) of Section 4 are nutually exclusive and the separate
| anguage enployed /'therein, to cover different situations,
breeds further exclusivity, as it is Contenplated that
orders after orders might have to  be -passed by the
Magi strate in the 'pursuit to grant the 'divorced wife
mai ntenance. It has been vehenently argued on behal f of the
appel l ants that unl ess sub-section (1) of ~Section 4 gets
exhausted by proper orders, sub-section (2) of Section 4 (in
which the Iliability of the State Wakf Board is to be found)
cannot be invoked. In other words, it is contended that in
the present set of proceedings, the appellants cannot be
made to face or litigate about before the Magistrate trying
the matter. W regretfully do not  agree to such line of
thinking. The appellants would( have us hold that the
provi sion concedes nmultiplicity of proceedings, broadly in
the following manner : (1) the proceedings shall in the
first instance be initiated against the children of the
di vorced worman; (2) if the <children are wunable to pay
mai nt enance then the second proceedings shall be initiated
against the parents of the divorced woman; (3) if the
parents or any one of themis unable to pay the respective
share of nmmintenance then fresh proceedings be started
against the relatives; (4) in case the relatives are unable
to neet the claim of maintenance, fresh proceedings be
initiated against "other relatives" ; and (5) finally, when
no relative exists as nentioned in sub-section (1) or such
relatives or any one of themunable to pay nai ntenance then
another set of proceedings be initiated against the State
Wakf Board; all backed by the orders of the Magistrate And
since the State Wakf Board cones last, it is naintained that
its turn instantly has not yet arrived because  no
proceedi ngs have been initiated against the relatives.

Going by the argunments find the reasoning adopted by
the appellants, it would, in our way of thinking, have a
devastating effect on the purpose for which the provision
was enacted. the Drafter’s pattern in sub-dividing the
provision into sub-sections (1) and (2) evidently was not to
cause many split in the legislative thene because the
provision, as it appears to us, is an integrated whole. One
step is dependent on another. It is futile for a divorced
worman seeking succour to run after relatives, be it her
children, parents, relatives or other relatives, who are not
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possessed of neans to offer her maintenance and in fighting
litigations in succession against them dragging them to

courts of law in order to obtain negative orders
justificatory to the last resort of noving against the State
Wakf Board. In our considered view, she would instead be
entitled to plead and prove such relevant facts in one
proceedi ng, as to the inability of her rel ations

af orenmentioned, maintaining her and directing her claim
against the State Wakf Board in the first instance. It is,
however, open for the State Wakf Board to controvert that
the relations nmentioned in the provision, or some of them
have the neans to pay nmaintenance to her. In that event the
Magi strate would perfectly be justified in adding those
relatives as parties to the litigation in order to determ ne
as towards whomshall ~he direct his orders for paynment of
mai nt enance. In one and the same proceeding, one or nore
orders concei vably  can be passed in favour of the divorced
woran, subj ect of course to her not remarrying and remaini ng
unabl e to maintain herself. W _hold accordingly.

We are thus satisfied that the H gh Court conmitted no
wong in —declining to interfere at the initial stage of the
proceedi ngs at the behest of the appellants. They are at
liberty to take before the Magistrate hearing the matter,
such defences as are open to themon the nmerit of the matter
and within the framework of the |egislative scheme enbodi ed
in Section 4 of the Act.

Before parting with the judgnent, it need be taken into
account that notice to the respondent was issued, subject to
the appel |l ant depositing a sum of Rs.10,000/- in this Court,
irrespective of the result of this case, for the benefit of
the respondent, to obtain it and defray the litigation
expenses. The respondent, in turn, didnot engage a counse
but despatched a letter to this Court, praying that sone
counsel be arranged by the Court to represent her and that
she be remtted the said sum of Rs.10,000/-. 1In such a
situation, we had appointed M. Uday Umresh Lalit, |earned
counsel as an amcus curiae to (assist us in the matter on
her behalf. W had the advantage of his able assistance in
appreciating this nmatter. |In our. view, he -deserves a
remuneration of Rs. 3,000/ -. The Registry is .directed
accordingly, to nmake paynent to M. Lalit out -of the sum
deposited. The bal ance sum of Rs.7,000/- be remtted to the
respondent as succour, to tide over her financi a
difficulties, which is ordered not to be taken into account
of reckoned in determ ning any claimfor naintenance.

For the afore reasons, this appeal is dism ssed.




