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ACT:

Service Law-Constitution of Selection Cormmttee--U P. Ja
Ni gam - Superi nt endent Engi neer--Sel ection for Addi ti ona
Chi ef Engi neer--Government Order requiring nomnation of
expert in Selection Committee--Nomination of Chairman Ja
Nigam on Selection Commttee instead of nom nation of an
Expert--Validity of--Held in the absence of any indication
or order requiring that the expert nom nated nust be expert
in the field of Engineering--Appointrment of Chairman Ja
Ni gam havi ng special know edge in adm nistrative set up of
Jal Nigam as expert on Selection Conmmittee was valid.

Wrds and Phrases : ’'Vishesagya’' --Meaning of.

HEADNOTE:
A CGovernnent Order dated Decenber 14, 1979 provided that the
Sel ection Committee for the post of Chief Engineer in the

U P. Jal Nigamshall, inter alia, consists of an Expert G
working as Superintendent Engineer in the Jal N gam was
selected as Additional Chief Engineer, Level-Il by the

Sel ection Conmittee in 1985 but was not offered appointnment.
In 1989 fresh selections were held by the Sel ection
Commttee in which T and R working as Superintendent
Engineers in the Jal Nigam were selected and prompted to
the post of Additional Chief Engineers. G was not found fit
by the Selection Commttee.

G filed a Wit Petition in the Allahabad H gh  Court
chall enging the selections nade in 1989 on the ground that
the Selection Conmittee was not properly constituted because
i nstead of noninating an expert, the Chairman U. P. Jal N gam
was nominated as a nenmber of the Committee. During the
pendency of the Wit Petition the Hgh Court passed an
interim order pursuant to which T and R were reverted from
the posts of Additional Chief Engineer. High Court allowed
the petition and set aside the selection nade in 1989, and
directed that G be appointed on the basis of his selection
made in 1985. Against the judgnent of the High Court, T, R
and U.P. Jal Nigamfiled appeals in this Court. During the
pendency of the proceedings before this Court fresh
sel ections were made in 1992 in

21

whi ch T was selected but R was not sel ected and
consequenti al appointments were al so made.
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In appeal to this Court It was contended on behalf of T & R
that the on Committee was properly constituted because as a
| ong standing practice the chairman of the Jal N gam was
al ways included as an Expert Menber of the Commi tt ee;
besi des the Chairman the Managing Director of the Jal N gam

who was a technical expert in the field of engineering, was
al so one of the nenbers of the conmittee; (2) nere inclusion
of a candidate’s nanme in the panel does not confer on him a
right to appointnent; selection of G made in 1985 cane to an
end with the I apse of time and (3) both T and R should first
be appointed pursuant to the selection made in 1989 and
thereafter selections made in 1992 should be given effect
to.

On behalf of Git was contended (1) that in the context in
which the sel ection of “Additional Chief Engineer is to be
made the expression ' Expert’ must nmean technical expert In
the field concerning the Jal N.gam and accordingly the High
Court was right in holding that the Chairman U P. Jal N gam
cannot | be held tobe an expert; (2) since the Selection
Conmittee of 1989 was not properly constituted G by virtue
of his ‘inclusion in the 1985 panel was entitled to
appoi ntnent before other eligible officers were considered
in 1989.

On behalf of the State it was contended that the pendency of
the proceedings before this Court did not stand in the way
of nmaking selections in 1992 as also the consequentia

appointnents; (2) in viewof altered position in 1992
because of the selection and consequential appointnents no
further directions should be given by this Court

Di sposi ng the appeal s; this court

HELD: 1. In the absence of any indication or any
CGovernment Order indicating that in the context of « exercise
to be nade by the Selection Comrittee to prepare a panel of
officers fit to be pronoted to the post of Additional | Chief
Engi neer Level-1l1 of the Jal Ngam the expert to be
nom nated by the Chief Secretary tothe Selection Committee
shoul d be an expert in the field of Engineering or for that
matter in the particular speciality of Engineering nanely
irrigation and waterways, it cannot be held that appoi nt nment

of Chairman Jal N gam as a 'Vishesagya' was per se illega
and as such the
22

constitution of the Selection Conmittee was invalid and
sel ection nmade by such commttee is liable to be annul led.
[ 28E- F]

2. Literally the expression ’'Vishesagya’ in H ndi neans a
person having special knowl edge. Such expression has not
been expl ai ned ei t her explicitly or by necessary
i mplication. In the circunstances of the case it does’ not
appear that the Vishesagya to be nominated in t he.
Sel ection Committee must necessarily be a ’Vishesagya in a
particular field of speciality. The Chairnman of the Ja
Ni gam was a person with wi de experience in admnistration
over the years and by virtue of his position as Chairman  of
Jal Nigam he had al so special know edge in the adm nistra-
tive set up of Jal NNgam He is, therefore, a ’'Vshesagya’
particularly fromthe point of view of adm nistration. [28C

D]

3. Since the selection made by the Committee constituted
in 1989 Is legal and valid the panel prepared by Selection
Conmittee in 1985 cane to an end. Consequently it will not

be proper to cancel the selection of T and R nade by the
Sel ection Conmittee constituted in 1989. Further, in view
of the fact that the selection nade by the Cormittee of 1985
was not challenged and it is otherwise not illegal and
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invalid the life of the panel fornmed in 1985 had conti nued
till new selection was nade by the Selection Committee in
1989. Consequently, it will be unjust and unfair to deny
prompbtion to G al so against the avail abl e vacancy existing
in 1989. [29E, 30A- B]

4. The Admi nistration should not have acted wth undue
haste ilk appointing persons included in the panel of 1992
bef ore the di sposal of the pending appeals before this Court
or atleast without taking |eave fromthis Court to fill up
such posts. Such appointnment having been nade during the
pendency of these appeal s nust abide by the result of these
appeal s. [ 29F]

4.1. Accordingly, it is directed that against all the
avai | abl e posts of Additional Chief Engineer, Level Il prior
to selection nmade by the Selection Conmittee constituted in
1992, G T and R should be considered first for appointnment
by pronotion to the post of Additional Chief Engineer, Leve

Il and thereafter on the basis of the respective nmerit
position i'n the panel reconmended by the Selection Commttee
of 1992, selected candidates should be considered for
appoi nt nent _agai nst the re vacanci es. [ 30C D

23

4.2. In the matter of ‘inter se seniority anmongst G T and R
G having been included in the panel of 1985 and al so being
the senior nost, should get seniority and thereafter on the
basis of. nerit position inthe list prepared by the
Sel ection Committee of 1989, the inter se seniority of T and
R should be fixed. T and R shouldbe seniors to other
persons to be appointed in ternms-of selection made in 1992.
[ 30E- F]

State of Haryana v. Subash Chander Marwaha & Ors., [1974] 1
S.C.R 165; Jatinder Kumar and Ors. v. State of Punjab &
Haryana, [1985] 1 S.C.R 899 and State Bank of India and
Os. v. Mohd Mynuddin, A l.R 1987 S.C. 1889, cited.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 940 of 1992.
Fromt he Judgnent and Order dated 1.5.1991 of the Al'l ahabad
H gh Court in WP. No.9066 of 1989

W TH
Cvil Appeal No. 941 of 1992.
Harish N Salve, S.C Mnchanda, Sunil K Jain, Vijay
Hansaria, Ms. Sandhya Goswam , |.M Quddusi and P.S. ~Tonar
for the Appellants.
Manoj Swarup and Ms. Lalita Kohli for the Respondents.
The Judgrment of the Court was delivered by
G N RAY, J. Cupta, Tripathi and Rizvi are working as
Superi ntendent Engineers in the service of U P. Jal- N gam
Gupta was selected for the post of Additional Chi ef
Engi neer, Level 11 by the Selection Commttee in 1985 and
his nane was brought on the merit list. Unfortunately, he
was not offered the appointnent and in 1989 fresh sel ections
were held by the Selection Commttee. Tripathi and Rizvi
were selected by the Selection Conmmittee in the year 1989
whereas Gupta was not found fit by the Selection Conmittee
on the basis of his service record. Tripathi and R zvi were
promoted to the post of Additional Chief Engineer as a
result of their selection in the year 1989.
Gupta chal |l enged the selection nade in the year 1989 before
t he
24
Lucknow Bench of the Allahabad H gh Court by way of a wit
petition wunder Article 226 of the Constitution of India.
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The nmain ground of attack was that the Selection Conmmttee
was not validly constituted. Gupta also contended that
before the fresh selection could be nade in the year 1989 he
was entitled to be appointed as Additional Chief Engi neer on
the basis of the merit list prepared in the year 1985 which
was operating even in the year 1989. The H gh Court all owed
the wit petition, set aside the selection nade in the year
1989 and further directed that Gupta be given appoi nt nent on
the basis of his selection made in the year 1985. It may be
mentioned that Tripathi and Rizvi were reverted from the
posts of Additional Chief Engineer by the interimorder of
the H gh Court during the pendency of the wit petition.
These appeals by Tripathi, R zvi and U P. Jal N gam are
agai nst the judgnent of the H gh Court.

It is not disputed that under the Governnent order dated
Decenber 14, 1979 the Sel ection Committee for the post of
Chi ef Engi neer was to consist of the foll owi ng persons:

(i) A Secretary nom nated by the Chief Secretary

(ii) An Expert nom nated by the Chief Secretary

(iii) Secretary Appoi ntnent Depart nent

(iv) Director General Bureau of Public Enterprises

(v) Secretary of the Departnent concerned.

The contention before the H gh Court was that instead of
nom nati ng an expert on the Selection Commttee the Chairnan
of the Jal N gam was nom nated as a nmenber of the Committee.
The Hi gh Court accepted the contention and set aside the
selection on the ground that there was no -expert on the
Sel ection Conmittee. . The Hi gh Court rejected the contention
that the Chairnman Jal. Nigam having vast experience in the
field of selection to various offices of Jal" Ngam was an
expert and in his presence no other expert was necessary.

M. Salve, learned Senior counsel ~appearing for t he
appellants in Cvil Appeal No. 940 of 1992 nanely Shri A
Tripathi and Shri MA. Rizvi has contended that the High
Court on a very flinsy ground has held that the Selection
Conmittee was not properly constituted because no expert

25

was nonminated in the Selection Conmittee and the ~Chairman,
U.P. Jal N gam Shri Venkataramani, could not be held'to be
an expert. He has subnitted that. nowhere it has been
nmentioned that any nenber not having expertise in any
particular field can not be treated as an expert. There is
no rmanner of doubt that the then Chairman U P. Jal N gam
Shri  Venkat aranani being a very senior I.A'S. Oficer had
wi de experience in the adm nistration of Jal N gam and by
virtue of his vast experience in the adnm nistrative set up
he was entitled to be treated as an expert. He has further
submitted that it was stated in the counter affidavits of
the State Governnent and also of the Jal Nigamthat ~as a
long standing practice, the Chairnan of the Jal N-gam was
al ways included as an expert menber of the Committee and
besides the said Chairman, the Managing Director ‘of Ja

Ni gam who had technical expertise in the field of
engi neering was al so one of the nenbers of the committee.
M. Salve has contended that even assuming for argunent’s
sake that expert as contenpl ated under the Governnment Order
in question should be A technical expert and not an expert
in the administrative set up, the Managing Director being a
technical Expert was already there in the Committee. M.
Sal ve has contended that the selection to the post of Chief
Engineer which is one of the very top posts in the
hi erarchy, was essentially a selection on nerit and not on
the basis of seniority. For the purpose of being selected,
the candidate nust have an outstanding record all through

It has been very specifically stated in the count er
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affidavits filed on behalf of the State CGovernnent and also
on behalf of the U P. Jal Nigamthat Shri Qupta, had no
outstanding record and he had suffered adverse renmarks in
1983-84, 1984-85 and 1985-86 and even prior to that he was
war ned. Adverse remark for 1985-86 was however expunged on
his representation but the other adverse entries in the
service record remained in force. Comng to the question of
his selection nade in 1985 M. Salve has contended that
such selection even if any cane to an end with the | apse of
time. He has stated that it has been persistently followed
that the selection list will remain in force for about a
year. He has further contended that in any event, such
guesti on becones academ ¢ because though he was included in
the panel of selected candidates, the Wit Petitioner, Sri.
Gupta, could not be given appointnment in view of his |ower
position in the merit |list against the available vacancies.
As subsequently a new selection list was made, in Novenber
1989 before he could be absorbed, the said list of 1985 had,
cane to an end. M. Salve has contended that it was really
unfortunate that the appellants had to be

26

reverted fromthe post of Additional Chief Engineer Level |
because of the interimorder passed by the High Court in the
said Wit Petition. M. Salve has also stated that in 1992
when the Special Leave Petitions was pending in this Court,
a fresh selection was nade and seven  persons have been
sel ected. The appellant, Shri Tripathi -has been included in
the said selection list but, unfortunately, Shri Rizvi has
not been included in this selection fist. He has submtted
that if the Wit Petition is dism ssed and the selection
made in 1989 is upheld, the subsequent selection nade in
1992 cannot operate agai nst the appellants in Cvil Appea
No. 940 of 1992, particularly the appellant Shri Rizvi. He
has submitted that both Shri Tripathi and Shri Rizvi 'should
first of all be appointed pursuant to the wvalid selection
made in 1989 and thereafter against any other available
vacancy the effect of the subsequent selection nade /in 1992
should be given. M. Salve has further submitted 'that the
Sel ection Conmittee of 1989 was constituted by the Bureau of
Public Enterprise. Such Selection Comrittee was quite |ega
and no interference is called for against the selection nmade
by the said Selection Committee. He has also submtted that
even for the sake of argunent that the Wit Petitioner, Sri
Gupta, was entitled to get the advantage of his inclusion in
the said list of 1985 because, such list remained in force
until subsequent valid selection was made, the H gh Court
clearly erred in directing to give the appointment to Sr
Gupta to the post of Additional Chief Engineer Level 1I.
M. Salve has contended that nmerely because a candidate’s
nane has been included in the panel such candidate has no
right to claimappointnment by way of mandanus. In this
connection, reliance has been placed on the decisions made
by this Court in the cases of State of Haryana v. ' Subash
Chander Marwaha and others, reported in [1974] 1 SCR 165 and
Jatinder Kumar and others v. State of Punjab and others
reported in [1985] 1 SCR p.899. M. Salve has contended that
the direction of the High Court to appoint Sri Cupta is
contrary to the decision of this Court made in the cut of
State Bank of India and others v. Mhd Mynuddin reported in
Al R 1987 SC 1889.

The |learned counsel for the State of U P. has however,
stated that since the Chairman was not a technical expert,
the consideration of Selection Coomittee has been held
illegal by the High Court and it has also been held that the
i ncl usi on of t he Managi ng Director in t he
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Conmittee could not cure the defect of nominating an expert
in the Commttee inasnmuch as such Managi ng Director was not
appoi nted qua expert. As the Adnministration was suffering

for not filling up the vacant posts of Additional Chief

27

Engi neer Level |1 the Selection Conmittee was again
constituted in 1992 ants have been made. The | ear ned

counsel has submtted that pendency of the proceeding
before this Court did not stand in the way of rmaking
selection in 1992 and giving appointments pursuant to such
sel ection. He has therefore, submtted that in view of the
altered position in 1992 because of the selection and
consequential appointnents in 1992 no further direction
should be given by this Court. He has also subnitted that
al though there were adverse remarks in the service record of
Sri Qupta but in the selection nade in 1985 he was i ncluded
in the panel of selected Oficers. The |earned counsel has
made it clear that the State Governnment or Jal Nigam has no
objection if the Wit Petitioner, Sri Gupta, is considered
for pronotion because of his earlier selection nade in 1985.
The |earned counsel appearing for the Wit Petitioner, Sri
Gupta has contended that the plea of |ong standing practice
shoul d not be accepted because the rules clearly indicate
how the Selection Conmttee is to be constituted. He has
al so stated that under the existing rules and the Governnent
orders, the penal of the selected candidates should renain
in force until the same is exhausted or a new selection is
made. since the Selection Conmittee of 1989 was not properly
constituted, the petitioner reminded in the panel by virtue

of his inclusion in 1985 and admttedly there was
vacancy when the new Selection Commttee was sought to be
constitution 1989. It was therefore a bounded duty of the

authorities of the Jal N gamand the State of U P. ‘to give
appointnent to the wit petitioner, Sri-Gupta, to the post
of Additional Chief Engineer, Level 11 before maki ng
exerci se of considering the cases of other eligible officers
agai nst available vacancies by (constituting a Selection
Conmittee. The | earned counsel has subnitted that a just
claim of Sri Qupta, should not —be frustrated by any
approach. He has subnitted that the selection to the Post of

Addi ti onal Chi ef Engineer Level Il in the Jal ~Ni gam was
meant to select proper persons having sufficient technical
expertise to Man a high Post in the hierarchy. In such

circunst ances, the expert to be nomnated in the Selection
Conmittee nmust be a person having technical expertise and
not expertise in any other field or in the field of
admi ni stration. In the context in which the selection of
Addi ti onal Chief Engineer Level is to be | made, the
expression 'expert’ nust nean technical expert in the field
the Jal N gam |In the aforesaid circunstances, the Hgh
Court has correctly read the expression 'expert’ ~-and has
hel d that the

28

Chairman, U.P. Jal N gam cannot be held to be an expert as
contenplated in the rules. The |earned counsel has further
contended that if the statutory rule indicates the nmanner in
which the Selection Conmmittee nust be constituted, any
departure from such manner must be held to be illegal and
void. The nere fact that the Managi ng Director was al so one
of the menbers of the Selection Commttee having technica
expertise, his inclusion in the Committee could not cure the
def ect because admttedly the said Managi ng Director was not
nom nated by the Chief Secretary, CGovernment of U P. as an
"expert nmenber’ in the Comittee.

After considering the facts and circunmstances of the case
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and the subm ssions of the |earned counsels appearing for
the parties it does not appear to us that 'Vishesagya' to be
nomnated in the Selection Commttee nmust necessarily be a

"Vishesagya’ in a particular field of speciality. Such
expression has not been explained either explicitly or by
necessary i mplication. Literally the expr essi on
" Vi shesagya’ in Hndi means a person having speci a

know edge 'Vishes' neans special and ' Agya’ neans person
havi ng know edge. M. Venkataranmani was a person with w de
experience in administration over the years and by virtue of
his position as Chairman of Jal N gam he had al so specia

know edge in the adm nistrative set up of Jal Nigam He is,
therefore, a ’'Vishesagya' particularly fromthe point of
vi ew of administration. In the absence of any indication or
any Government Order placed before us that in the context of
exercise to be nade _by the Selection Committee to prepare a
panel of Oficers fit~ to be pronoted to the post of
Addi tional, Chief Engineer Level 11 of the Jal N gam the
expert to be nomnated by the Chief Secretary to the
Sel ection Conmittee should be an expert in the field of
Engi neering or-for that matter in the particular speciality
of Engi neering nanely irrigation and waterways, it cannot be
hel d t hat appoi ntment of M. Venktaramani as a ' Vishesagya’
was per se illegal and as such the constitution of the
Selection Conmmittee was invalid and sel ection nmade by such
commttee is liable to be annulled. Since the exercise to
be made by the Selection Comrittee is to find out suitable
persons to be pronoted to the post of Additional Chief
Engi neer Level 11, it is reasonably expected that the
Conmittee should be constituted in such a manner that
techni cal expertise of the selected candidates in the field
of operation to which their services w ll be required may be
reasonably assessed. It is quite likely that since the
Managi ng Director of the Jal ~Nigam having techni ca

expertise in the field of engineering was included in the
Conmittee, the Chairman who is also-an expert in general ad-
29

mnistration was appointed in the, comittee as an expert
nmenber . The Additional Chief " Engineer is reasonabl y
expected to look after administrative set —up wunder its
control besides the technical works involved in the field of
his activities. It has been specifically stated in- the
counter affidavits of the State of Utar Pradesh and the Ja

Nigam that the Chairnman of the Jal N gam was earlier
appoi nted as an expert menber in the Selection Committee.
The Selection Committee of 1989 was constituted by the
Bureau of Public Enterprise. This high power commttee has
made all the exercises to select officers to be included in
the panel and on such sel ection, recommendati ons were / nmade
to the State Governnent and the State Governnent has/ also
approved the panel. No other officer coming in the zone of
consi deration except the Wit Petitioner Sri Cupta, has
chal l enged the constitution of the Selection Conmittee and
the wvalidity of the panel of the selected officers. Such
chal | enge has been nade just at the nick of time when the
selected officers were going to be appointed pursuant to
their nmerit positions in the selection list. But for the
Wit proceedings, and interimorder passed therein, both Sr

Tripathi and Sri R zvi, would have got the appointnents in
the post of Additional Chief Engineer Level 11, and would
have continued in such post. As a matter of fact, they had
been given appointnents to the post of Additional Chief
Engi neer but in view of the interimorder passed in the Wit
proceedi ngs such order were recalled and they were reverted
to the post of Superintending Engineer. |In the facts of the
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case, we do not think that it will be proper to cancel the
sel ection of Sri Tripathi and Sri Rizvi, made by Sel ection
Conmittee constituted in 1989. Since the selection nmade by
the Committee constituted in 1989 is legal and valid the
panel prepared by Selection Committee in 1985 came to an
end. It al so appears to us that the Adm nistration should
not have acted wth undue haste in appointing persons
included in the panel of selected officers on the basis of
recomendati ons nmade by the Selection Cormittee constituted
in 1992 before the disposal of the pending appeals before
this Court or atleast without taking | eave fromthis Court
to fill up such posts. _Such appointnents having been made
during the pendency of these appeals nmust abide by the
result of these appeals. It however appears to us that Sri
Gupta was included in the list of selected officers in 1985
and if diligent steps had been taken to fill up available
vacanci es on the basis of merit-positions in the select |ist
of 1989,  Sri @upta should have been absorbed even before
exerci se /of selecting suitable officers fit for pronotion
was nmade by the Sel ection Committee of 1989.

30

Admittedly there were vacancies available in 1989 when such
exerci se was nmade. Since selection made by the Comm ttee of
1985 was not challenged and it is no body’'s case that such
sel ection is otherwiseillegal and invalid, we are inclined
to hold by accepting the contention of the |earned counse
of Sri Gupta that the Iife of the panel  formed in 1985 had

continued till now selection was made by ‘the Selection
Conmittee in 1989.

Consequently, it appears to us that it will be wunjust and
unfair to deny pronotion to Sri GQupta to the post of
Addi tional Chief Engineer, Level Il ~of U'P. Jal N gam
agai nst the available vacancy existing in 1989. We

therefore, direct that against all the available posts of
Addi tional Chief Engineer, Level 11 prior to selection nade
by the Selection Commttee constituted in 1992 the Wit
Petitioner Sri Gupta and appellants in Civil Appeal 'No. 940
of 1992 nanely Sri Tripathi and Sri Rizvi should be
considered first for appointnent by pronotion to the post of
Addi tional Chief Engineer, Level Il of U P. Jal N-gam and
thereafter on the basis of the respective nerit position _in
the panel recommended by the Selection Conmittee of 1992,
sel ected candi dates shoul d be considered for appointnent to
the said post of Additional Chief Engineer against the
remai ni ng vacancies. |In the absence of any chal l'enge about
the wvalidity of the Constitution of Selection Conmittee of
1992 and selection nmade by it, we assunme that ~the pane
prepared by such Conmittee and approved by the concerned
authority is a wvalid panel. In the matter of inter se
seniority anongst Sri QGupta, Sri Tripathi and Sri Raizvi Sri
Gupta having been included in the panel of 1985 “and also
being the senior nobst, should get seniority and thereafter
on the basis of nerit position in the list prepared by the
Selection Committee of 1989, the inter se seniority of Sri
Tripathi and Sri Rizvi should be fixed. By way of abundant
caution it is made clear that Sri Tripathi and Sri R zvi
shoul d be seniors to other persons to be appointed in terns
of selection nmade in 1992.

The appeal s are accordingly di sposed of w thout any order as
to cost.

T.N A Appeal s di sposed of.
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