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ACT:

I ndian Penal Code (Act 45 of 1860), ss. 96 to 106-Ri ght of
private defence-Scope of -Pl ea not raised by accused--Duty of
Court, when there is evidence showing right of private
def ence.

HEADNOTE

Wth respect to a kunta, which~ was -~ governnent property,
certain persons who had occupied apart of the land in the
kunta and the accused, were asserting their respective
claims, the former to the use of the land in the kunta for
cultivation and latter, to the use of the kunta as a 'source

of irrigation. The occupiers and accused belonged to
opposite political factions. A suit was filed by the
occupi ers and the «civil ~court passed two orders of

injunction, one restraining the accused from interfering
with the occupiers’ possession, and the other, restraining
the occupiers fromopening sluices in the bund of the kunta.
Wil e the suit was pendi ng the occupies raised corps on
their Jland and the accused rai sed a new bund. Since their
crops were being danaged as a result of the raising of the
new bund, the occupi ers approached the police ‘authorities
and tahsildar for the renoval of the bund, but they did
not give any effective help. The accused were not willing to
all ow the renoval of the bund wi thout any CGovernment | order

Ther eupon, the occupiers and their supporters, nunbering not
less than twenty went to the spot to renove the bund by
force, but the accused were present at the spot determned
not to allowthe bund to be renmbved. In the fight that
ensued, the first accused, aged about 60 years, received ten
infjuries on the vital parts of his body and the G vi

Assi stant Surgeon who attended on himthought it was neces-
sary to take a dying declaration from him The second
accused who was about 50 years old, was also subjected to
severe beating. Sone of the other accused also received
injuries. The tenth accused, who had a gun in his hand, and
who was the son-in-law of the first accused, shot at the
actual aggressors and killed three of them and injured
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another. The party of the occupiers asserted that they went
to the scene of occurrence unarmed and with the intention of
peacefully persuading the accused to renove the bund and
that when beaten by the: accused they snatched the sticks
and spears fromthemand retaliated. The tenth accused put
forth a plea of alibi. The other accused asserted that the
party of the occupiers were the aggressors and that they
acted in self defence. Holding that it was not material to
consi der whether the occupiers 'and their supporters had
brought with them sticks or snatched themfromthe accused,
that the accused had attacked first, and that the injuries
to the accused did not give rise to any right of private
defence, the High Court convicted sone of the accused for
the of fence under ss. 147 |.P.C., to,- the offence under s.
148 | .P.C., and the tenth accused for the offences of nurder
and grievous hurt w th a dangerous weapon.

In appeal to this Court,

HELD : (1) Wen they went to the scene, the occupiers knew
that determ ned not to allow the renmoval of the bund wi thout
an order. fromdetermned not to allow the renoval of the

bund wi t hout an order ’'fromthe Government authorities. In
the circunmstances the occupiers and their
424

supporters must have gone to the kunta fully arned, and it
was not possible to accept their version. [434 E-Q

(2) The occupiers noved in the natter only after the new
bund was rai sed by the accused. They had anple opportunity
of approachi ng public authorities to have the bund renoved.
When the occupiers ‘and their supporters found that the
police were guilty of a grave dereliction of their duty,
they could have approached the higher authorities or the
civil court in which the suit was pending: | nstead of
having recourse to those steps they decided to go. to the
scene in large nunbers fully determ nedto renove the bund
by force. Wen that attenpt was foiled by the accused wth
show of force, the nmenbers of occupiers’ party nercilessly
beat up sone of the accused persons who were advanced in
age. In such a situation it was not possible for an average
person placed in the position of the tenth accused, to take
a calmand objective view and calculate wth arithnetica

precision as to how nmuch force would effectively serve the
pur pose of self-defence and when to stop. He only used the
gun against the real aggressors fromwhom he apprehended
grave danger to the lives of the other accused persons -and
to hinself. Therefore, he was fully justified in using his
gun in the exercise of the right of private defence against
the party of the occupiers. [438 CD, E-H 439 A-E]

Except as against acts of public servants acting in . good
faith and when there is time to have recourse to the
protection of public authorities, under s. 97 |.P.C., /every
person has a right to defend : (1) his own body and t he body
of any other person agai nst any offence affecting the | human
body, and (2) the property of hinmself or of any other person
against theft, robbery, mschief, of crimnal trespass.
Such a right is basically preventive and not punitive, and,
nothing is an offence which is done in the exercise of the

ri ght. Under s. 100 one of the circunmstances in which the
right of private defence of the body extends to the
voluntary causing of death of the assailant, 1is, if the
assaul t, which occasions the exercise of the right,

reasonably causes the apprehension that death or grievous
hurt woul d ot herwi se be the consequences thereof. [437 B-D
E- F]

(3) Wen there is evidence proving that a person accused of
killing or injuring another-acted in the exercise of the
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right of private defence, the court would not be justified
in ignoring that evidence and convicting the accused nerely
because he had set up a defence of alibi and set forth -a
plea different fromthe right of private defence. Courts
are expected to administer the |law of private defence in a
practical way with reasonable liberality so as to effectuate
its wunderlying object. Therefore, the Court was not
precluded fromgiving the tenth accused the benefit of the
right of private defence. [439 F-H|

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTI ON: Criminal Appeal No. 75 of
1967.

Appeal by special |eave fromthe judgnment and order dated
April 8, 1966 of the Andhra Pradesh H gh Court in Crimna
Appeal No. 636 of 1963.

Nur-ud-din Ahned, A V. Rangam A. Vedavalli and D. Gopal a
Rao, for the appellants.

P. Ram Reddy and A V. V. Nair, for the respondents.

425

The Judgnent of the Court was delivered by

Dua, J. In this appeal by special |eave directed against.
the order of the Andhra Pradesh H gh Court, the only
guestion canvassed on behalf of the appellants before us
relates to the plea of private defence raised by themat the
trial. The appel lants who are ten in nunber were tried on
as many is 22 charges by the Court of Additional Sessions
Judge, WMasulipatam and acquitted of all the charges. On
appeal by the State against their acquittal there was a
di fference of opinion between the two Judges of ‘the High
Court constituting the Division Bench hearing the  appeal
Wher eas Sharfuddi n Ahned, J., upheld the order of acquitta
on the basis of the plea of private defence, Mhd. Mrza
J., was of the opinion that the prosecution case was proved
by overwhel mi ng evidence. The case was in consequence laid
bef ore Basi Reddy, J., as provided by s. 429, C. 'P.C That
| earned Judge accepted the prosecution case and convicted
the appellants on sonme of the charges. He —-expressed his
final conclusion thus :

"I shall now indicate the charges upon which the accused
should be convicted and the sentences that should be
i mposed:

On charge no. 21 woul d convict accused 1, 3-and 5 to 9 under
section 147, |.P.C. and on charge no. 3 accussed 2, 4 and 10
and sentence each of accused 1, 2,3, 4 and 5 to pay a fine
of Rs. 5001/- in default each to suffer six nmonths’ rigorous
i mprisonment. | would sentence each of accused 6 to 9 /(who
are farmservants) to pay a fine of Rs. 100/- in default to
suffer two nmonths’ rigorous inprisonment. | would -sentence
accused 10 to suffer rigorous inprisonnent for two years.

2. On each of charges nos. 4, 5 and 6 which pertain to the
three counts of nurder, I would convict and sentence
accused 10 to suffer inmprisonment for life wunder section
302, |.P.C..

3. On charge no. 11, | would convict and sentence accused
no. 10 to suffer two years’ rigorous inprisonnent under
section 326, |.P.C. for having caused grievous hurt to P.W
6 by shooting at himw th the gun

4, On charge no. 221 would convict accused 10 under
section 19(a) of the Indian Arns Act and sentence him to
suffer one year’s rigorous inprisonnent.

I would direct all the sentences of inprisonnent passed on
accused 10 to run concurrently. | would uphold the order of
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acquittal on other charges.

426

The net result will be that accused 10 wi
i mprisonnent for life; accused 1 to 5 wil
a fine of Rs. 500; and accused 6 to 9 w |
a fine of Rs. 100/-".

The final. order of the Hi gh Court on appeal followed the
opi ni on expressed by Basi Reddy, J. The charges on which the
appel l ants were convicted are there

[l have to undergo
| each have to pay
| each have to pay

Secondly : that you accused nos. 1, 3 and 5to 9 along wth
accused nos. 2, 4 and 10 at about 10 a.m on 10-9-61 at the
sanme place and in the course of the same transaction as set
out in charge no. 1 above, formed your the conmon object of
such assenbly viz : beating and the occupiers
of Gabbilal akunta, conmitted an offence of
assenbly, ~viz. < beating and killing the
menbers ~ of the | akunta, commtted an offence
of rioting and that at that weapons to wt,
"spears’ and the 10th accused was arnmed and
within nmy cogni zance
Thirdly : that you accusednos. 2, 4 and 10 along wth
accused nos. 1, 3 and 5to 9 at the same time and place in
the course of the sanme transaction as set out in charge no.
2 above, were nenbers of an unlawful assenbly and did in
prosecution of the common object of ~such assenbly, viz
:beating and killing the menbers of the party that came in
support of the occupiers of Gabbilalakunta, —comritted an
offence of rioting and that at that tine, the accused nos. 2
and 4 -were arned with deadly weapons to wit, ’'spears’ and
the 10th accused was arned with a D.B.Bl Gun and thereby
conmitted an offence punishabl e under section 148 " of the
I ndi an Penal Code and within ny cognizance;
Fourthly : that you accused no. ~JO at the sane tinme and
place and in the course of the same transaction as set out
in charge no. 2 above, did comrmit nmurder by intentionally or
knowi ngly causing the death of Anne Ranmarao, son of Seetha
Ramarao of Atkur by shooting himwith a D. B. BL' gun and
thereby comitted an offence puni shabl e under section 302 of
the I ndian Penal Code and within my cogni zance;
Fifthly : that you accused no. 10 at the sane tinme and pl ace
and in the course of the sanme transaction-as set out in
charge no. 2 above, did commit nmurder by intentionally or
knowi ngly causing the death of Bodapati China Anjaiah s/o
Danai ah of Mistabada by shooting
427
him with a D.B.B1 gun and thereby committed an offence
puni shabl e wunder section 302 of the Indian Penal Code. and
wi thin my cogni zance;
Sixthly : that you accused no. 10 at the sane tinme and pl ace
and in the course of the sanme transaction as set- out in
charge no. 2 above, did commit nmurder by intentionally or
knowi ngly causing the death of Boddapati Lakshmaiah s/o
Kot ai ah of Medari pal em hanml et of Verudupavul uru by shooting
him with a D.B.Bl gun and thereby commtted an offence
puni shabl e under section 302 of the Indian Penal Code and
wi thin nmy cogni zance;
El eventhly : that you accused no. 10 at the sane time and
place and in the course of the sane transaction as set out
in charge no. 2 above, voluntarily caused grievous hurt to
Kol I'i Nagabhushanam son of Venkai ah of Davaji gudem by neans
of a D.B.BL gun an instrunent for shooting and thereby
conmitted an offence punishable under section 326 of the
I ndi an Penal Code and within ny cognizance and that the said
act having been done in pursuance of the common object of
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the wunlawful assenbly consisting of you all the accused
herein, all of you are guilty of the offence under section
326 of the Indian Penal Code read with section 149, |Indian
Penal Code and within nmy cogni zance, or alternatively under
section 326 read with section 34, Indian Penal Code and
wi thin my cogni zance,;

Twentysecondly : that you accused no. 10 at about the sane
time and place and in the course of the sane transaction as
set out in charge no. 2 above, were arned with a D.B.Bl gun
without Ilicence wunder the Indian Arms Act and thereby
conmmitted an offence punishabl e under section 19(e) of the
I ndian Arms Act and within ny cogni zance."

In this Court, as already observed, the appellants’ |[earned
Advocate confined his- submission only to the question of
right of private defence. According to the prosecution
case, there is a lowlying area covering. about 11 acres
known as Gabbil alakunta (hereafter to be referred as the

Kunta) ~about one mle away from Suranpalli village but
within its limts.  This Kunta serving as a tank is fed by
rain water. The village of Suranpalli was a Mdkhasa vill age

in the erstwhile zam ndariof Mrzapuram Under

428

t he provisions of “the Madras Estates (Abolition and
Conversion into Ryotwari) Act, 1948, the zami ndari of
M rzapuram was taken over by the Governnment in 1950. As a
result thereof the entire estate including Sur anpal |
village and the Kunta becane vested in the Government free
from all encunbrances. This Kunta thus belonged to the
Governnment. Sone poor | andless persons |like P.W 13 and 14,
Shai k Madar saheb and Kandaval i Anandam began cultivating a
part of this Kunta and started raising wet and- dry crops.
This started in the year 1953. Their occupation being
unaut hori sed the Revenue Authorities collected penalty Ilist
from the occupants. Accusedd nos. 1 to 4, Cottipulla
Venkat asi va Subbarayanam CGottipulla Bapaiah, Gottipulla
Seshaiah and Gottipulla Subba Rao, who are the ,forner
Mokhasadars have their | ands measuring about 80 acres to the

south of the Kunta. 'There is a big tank called Erracharuvu
| ocated about three or four furlongs to the north of the
Kunt a. There are sone channel s through which water flows

fromthis tank to various fields and one such channel serves
toirrigate the field of the accused nos. 1 to 4. According
to the prosecution the |ands of these accused persons should
be irrigated by neans of the channel running along the
western side of the Kunta. According ~to the accused
persons, however their fields should receive water from the
Kunta through sluices in its southern bund.  In~ 1958 the
Settlement Authorities registered the Kunta as a source of
irrigation for an ayacut of 34 acres. Prior. to  that,
sonetinme in August 1957, the occupiers of the Kunta had
instituted a suit for injunction restraining accused nos. 1
to 4 frominterfering with the possession of the occupiers
and also clainming danmages on the allegation that the
def endants had spoiled their crops and an interiminjunction
was actually granted on August 21, 1957.

Accused nos. 1 to 4 also filed an application seeking to in-
junct the occupiers fromopening the sluices (out-lets) or
maki ng breaches in the bund of the Kunta during the pendency
of the suit. On this application also the court, by an
order dated August 29, 1957, granted a tenporary injunction
inthe following terns

"Pending disposal of this petition, the respondents are
restrained fro -in opening the sluices or outlets or cutting
any breaches to the bund of the tank situated in S. No. 44
if there is any bund...... "
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On February 3, 1960 the Court confirmed both the orders of
i njunction nmentioned above. The land in the Kunta was not
cultivated in the years 1958 to 1960 because, of failure of
rains. 1In June, 1961 cultivation was resuned by P.W 13 and
P.W 14, along with four other persons, raising paddy crop
in a part of the Kunta. Another part of the Kunta was
prepared for raising

429

jonna crop. The suit nentioned above was still pending when
on Septenber 4, 1961 it was adjourned to some other date.
It rained heavily that night and the,, rain water collected
in the Kunta. On the follow ng norning- when PPW 13 and
P.W 14, along with sonme ot her occupiers passed by the side
of the Kunta they saw a new bund raised on its western side
so as to prevent therainwater collected therein from
flowing westwards. This resulted in submerging the crop
grown on the eastern portion of the Kunta. The new bund was
about 3 high, 2-1/2 wide and 25 yards in |length. There
being 'no one present at the bund P.W 13 and 14 and their
conpani ons ~nmade ~a breach thereinto let the water flow
westwards. I nthe eveni ng-when they cane back to the Kunta
they found that the breach in-the bund had been repaired and
the bund restored to its original position. There were also
two i nprovised huts set up to the south of the bund and al
the ten accused were present keeping a watch. The occupiers
pl eaded with the accused persons to rempve the bund pointing
out that otherwise their crops would be danmaged but the
accused persons did not listen to their entreaties and
threatened to beat themif they dared to interfere with the

bund. The occupi ers thereupon went back totheir village.
On the following day, Septenber 6, 1961, P. W 12,
Yel amanchili Ml i kharjuna Rao, a nedical practitioner at
Suranpal li and a | eadi ng nmenber of the Communi st Party was

approached by the occupiers to assist themin representing
to the authorities against the high-handed action of the
Mokhasadar s. A report was prepared by P.W 12 which was
addressed to the Sub-Inspector of ‘Police. The Sub-Inspector
promsed to send his constables to the spot and’ on this
assurance the occupiers went back to their village. On
Septenber 7, 1961 under the direction of the Police Sub-
I nspector two police constables went to the Kunta with the
object of getting the bund renpved and if possible to bind
over the parties. The Kunta was full of water and the paddy
crop was subnerged. Six of the occupiers were also present
at the spot. The-police Constables inforned the persons
present keeping a watch on the bund, which included  accused
no. 1 Gottipulla Venkatasiva Subbarayanam accused no. 2
Cottipulla Bapai ah and accused no. 10, Charugul I a
Vijayaramarao, that the Sub-Inspector had directed the
western bund to be renpbved so that water may fl ow westwards.
Accused nos. 1, 2 and 10 asked for Covernnent orders to that
effect and declined to allow the bund to be renoved in the
absence of such an order. The police constables asked the
parties present to neet the Sub-Inspector on the follow ng
day. Neither party, however, went to the police station as
required. The Tahsildar also appears to have been
approached to get the bund renpved but he declined to do so
on the ground that it was not his business and that it was
for the Revenue Divisional Oficer to look into the matter.
On Septenmber 9, 1961 the Sub-Inspector sent a head constable
along with

430

the constabl e who had gone there on Septenber 7, to enquire
into the complaint made to the police earlier. According to
the report prepared by the head constable accused no. 10 was
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firmand enphatic that the bund could not be renoved in the
absence of a CGovernment order to that effect. Bonds were,
therefore, secured fromaccused nos. 2 and 3 and also from
the occupi ers for appearance before the Sub-Inspector on the
foll owi ng norning. It appears that these steps by the
pol i ce produced no tangible result. The occupiers realising
that their crops were being irreparably damaged nade frantic
efforts to get the bund renoved and with that object they
approached sonme ryots of the surrounding -villages to
i ntervene on their behalf and to persuade the Mkhasadars to
renove the bund. After the police party had |eft Suranpall

on the -evening of Septenber 9, P.W. 13 and 14 and sone
ot her occupiers proceeded to Gannavaram and approached sone
persons bel onging to the Comruni st Party and apprised them

of their plight. The occupiers were assured of their
support on the follow ng norning. On the norning of
Sept enber 10, PW I, Kat r agadda Pedavenkat ar ayudu

acconpani ed by P.W 6, Koli Nagabhushanam and Anne Rama Rao
(deceased’ no.~ 1) ~went to Mistabada on their way to

Sur anpal I . At~ Mustabada they contacted Chinna Anjayya
(deceased no. 2) and P.W 15, Pendyal'a Venkat eswara Rao, and
from there they all proceeded to Suranpalli. At the

Panchayat Board O fice at Suranpalli they collected PPW 1,
Madhukul uri  Sat yanarayana, P.W 4, Kol anpatta Venkata Sub-
bayyachari, P.W /5, “Jasti Ramarao, P.W 7, Garinella
Subbarao, P.W 8, Garinella Venkataiah, P.W 9, Mikkala
Veer ai ah and deceased no. 3, B. Lakshmayya and al so the six
occupi ers of the Kunta and two or three other persons. P.W
12, Y. Mallikarjuna Rao also arrived there. A message was
sent through P.W 13 to bring accused nos. 1 to4 to the
Panchayat Board office but they were reported to be at the
Kunta. Then all the persons gathered at the Panchayat Board
of fi ce nunbering about 20 proceeded to the Kunta at about 10
a.m on Septenber 10. Accused nos. 1 to 9 were found near
the huts whereas accused no. 10 with'a gun was standing
about 25 yards to the southeast of the huts. Accused nos. 2
and 4 had spears whereas accused nos. 3 and 5 to 9 had
sticks with them P.W. 1, 4, deceased no. 1, PW Il and
others are stated to have requested accused nos.” 1 to 4 to
renove the bund and save the growi ng crop belonging to the
poor men. The accused declined to do so. Thereupon the six
occupi ers went towards the bund about 25 yards to the north
of the huts and started thenselves renoving a portion

Accused nos. 1 to 9 thereupon rushed at themto beat them
At that stage P.W 5, Jasti Ramarao, P.W 7, Garinella Subba
Rao and sone others who had conme to nmediate intervened but
they were beaten by the accused. The, prosecution w tnesses
in turn snatched the sticks fromsome of the accused persons
and retaliated causing injuries to sone of them

431

At this point of time accused no. 10 who was standing near
the huts shouted that the party of the occupiers would not
go back wunless shot at and asked his companions to  come
back. Accused nos. 1 to 9 started retreating towards the
hut s. Deceased no. 1 and P.W | who was about 10 yards
sout heast of the huts at that time went towards accused no.
10 challenging himto shoot if he dared and saying that they
were prepared to be shot for a just cause. Accused no. 10
then stepped forward and fired at deceased no. 1 from a
di stance of about 10 yards. Crying out "Abba" deceased no.
1 fell down and died on the spot. A pellet grazed the nose
of P.W | who was a couple of yards behi nd deceased no. 1
and he too fell down. According to the prosecution version
accused no. 2 hit PPW | at the back as a result of which
P.W | also fell down unconscious., Accused no. 10 is stated
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to have fired another shot towards the west as a result of
which P.W 6 was injured. Accused no. 10 then re-|oaded his
gun and fired a shot towards the west and this hit deceased
no. 2 who also fell down dead. The fourth shot was fired by
accused no. 10 in the northwestern direction which hit
deceased no. 3 who was about 25 yards away fromthe huts and
he too fell down dead. P.W. 2, 3, 8 9 and 10 also
received pellet injuries in the course of this firing.
This, broadly speaking, is the prosecution case.

According to the defence version sought to be supported by
,four defence witnesses the gun used during the occurrence
was brought by accused no. 1 who holds the necessary
licence for this firearmand it was he who wused it in
exercise of the right of private defence after accused nos.
2 to 4 had received injuries at the hand of about 200 or 300
conmuni st & who had conme to the place of occurrence from
the house of P.W 12. They were armed wth sticks and
spears and were al so carrying their flag. They were raising
party sl ogans and shouting that Gottipulla people should be
killed. '‘They tried forcibly to renove the bund and on being
obstructed by accused nos. 2 to 4 and their servants working
at their farmthe occupiers and the comruni sts gave a severe
beating to the latter. Accused no. 1 came to the spot wth
his gun and fired at the aggressors in exercise of the right
of private defence. Accused no.10, according to this
version, was not present at the spot. In his statenent under
S. 342, O .P.C this accused pl eaded alibi by stating that
he was at Sivapuram Kadapa district on the fateful day
having gone there weeks beforeand that he knew nothing
about this occurrence; according to him he stayed in
Si vapuram for about one nonth-and hinself surrendered in the
Magi strate’s court on hearing that he was naned as an accus-
ed in this case. The trial court did not accept his plea of
alibi nor did the High Court accept it and we do not. find
any cogent ground for disagreeing with this concl usion.

432

Now, the facts in the background of which, the question of
Tight of private defence is to be considered are ‘that the
Kunta was the property of the Governnent and it was
registered as a source of irrigation-in the year 1958 or
1959. The occupiers were thus cultivating the Kunta in _an
unaut hori sed manner. Both sides had al so secured injunction
orders fromthe civil court against their opponents and the
orders secured by the accused restrained the opposite party
(plaintiffs in the suit) fromcutting any breaches in the
bund. The accused no doubt seemed to have put up the
present bund after the occupiers had grown their crops but
it is clear that for a couple of years previously there was
insufficient rain and there was also no cultivation in the
Kunta. The present bund was apparently rai sed on Septenber
4, because it was on the norning of Septenmber 5, “that the
exi stence of the bund is stated to have been noticed by the
occupi ers. Thereafter the occupi ers approached the police
authorities for assistance in getting the bund renoved but
unfortunately the matter was not dealt wth by t he
authorities in an effective manner as they ought to have.
Having failed in their attenpt to have the bund renoved, the
occupiers with their conmuni st hel pers seemto have gone to
the spot on the day of the occurrence to help thenselves.
Up to this stage there does not seemto be any controversy.
The only difference between the rival versions relates to
the question, whether or not the party of the occupiers was
armed and their nunber. The prosecution wtnesses would
have us believe that they (the occupiers) along with sone of
their friends and supporters had gone to the Kunta unarmed
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to peacefully persuade the accused persons to renove the
bund and that the accused persons beat themtip with sticks
and spears. The occupiers, acting nerely in self-defence,
snatched the sticks and spears fromsone of the accused
persons and gave them a beating whereupon accused no. 10
used his gun indiscrimnately firing at the party of the
occupi ers. The accused, on the other hand, clainmed that the
party of the occupiers, hel ped by prom nent comuni sts which
far outnunmbered the accused persons were armed with sticks
and spears and they forcibly tried to renove the bund and
when the accused objected they were beaten up. Apprehendi ng
danger to their lives, the gun was used on behalf of the
party of the accused persons. It was thus in exercise of
the right of private defence that this gun was used. It may
at this stage be pointed out that the accused persons had
al so reported the matter to the police but on the plea that
the police was siding with the occupiers and favouring them
the accused persons filed a conplaint in the court of a
Magi strate agai nst 35 persons and both the cases were tried
si mul t aneousl y.

As each side is blaning the other of being the aggressor and
the witnesses for the prosecution deposing to the occurrence
as eye witnesses are clearly interested in the occupiers the
nature and
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extent of the injuries suffered by the nmen of the two
factions would serve as nore reliable material for arriving

at the truth. It is.in this connection noteworthy that even
according to the prosecution witnesses the party of the
occupi ers consisted of not |essthan 20, persons. W may

now turn to the wound certificates of the accused persons.
Cottipulla Venkata Siva Subbarayanam aged 60 years, accused
no. 1, had 10 injuries on his person nainly on the head,
base of the neck and the shoul ders and dyi ng decl aration was
consi dered necessary by the G vil Assistant Surgeon. Cotti-
pul | a Bapai ah, aged about 50 years, accused no. 2 had the
following injuries on his person :

1. A contusion 12" in length x 1/2" wth raised  edges
pl aced di agonally across the upper 1. /3 of left half of the
back, the [lower and towards the spine and the upper end
towards the shoulder. Brownish red in colour;

2. A contusion brownish red in colour 1" in dianeter
situated on the right shoul der

3. Wol e of the right shoulder joint swollen and - browni sh
red in col our. Movenents at right shoul-der j oi nt
restricted;

4, A contusion bluish in colour 3" in diameter on the
outer aspect of upper 2-1/2 of the right arm

5 A contusion 6"X1/2" wth raised edges si‘t uat ed

di agonal |y across the right side back, the outer end towards
the axilla and the upper end towards the neck. Brownish in
col our;

6. VWol e of the right hand swollen and tender brownish red
in colour;

7. A lacerated injury 2" x 1/2" scal p deep situated on the
| eft parietal, em nence 4" above Pinna of left ear. Cotted
bl ood seen in the wound and is placed transversely;

8. An incised wound transversly placed on the right half
of centre of occiput at the back of head 1-1/2" x 1/4" scalp
deep. Cotted blood found in the wound.

X-ray report disclosed MC. dislocation of right acromo
clavicul ar joint.

Cottipulla Seshayya, aged 50 years, accused no. 3, had two
injuries on his person one of which was incised wiund scalp
deep situated diagonally on the front half of right parieta
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bone. Dying declaration was not considered necessary and he
was di scharged fromthe hospital on the 16th Septenber, 1961
after six days.
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Cottipulla Subba Rao, aged 48 years, accused no. 4 had a
br owni sh red contusion with raised edges and small abrasion

over it situated transversely on the right forearm 1/3 of
which was swollen and tender. There was a fracture of the
bone bel ow. -He also renained in the hospital from Septenber
10, to Septenber 16.

Korl agunta Narayana Rao, aged 35 years, accused no. 5 had
four injuries on his person including a |l acerated injury 2"
x 1/2 " scalp deep on the front of the right parietal bone,
1/2" to the right of md line of skull and another simlar
infjury 1" x 1/2" scal p-deep on a contusion 3" in dianeter,
brownish red in colour at the back of junction of both
pari etal bones in between parietal em nences.

Shai k /Madarsaheb, aged 25 years, accused no. 6, had five
injuries ‘on his _person including a contusion. He too
remained " in the hospital for six days upto Septenber 16,
1961.

Thota Seet haramayya, aged 40 years, accused no. 7 had a
simple injury on his right hand ring gi nger

Accused no. 8, Thota Subba Rao, aged 22 years had only a
contusi on on right buttocks.

These injuries quite clearly suggest that the party of
occupi ers did not consist of a -few unarnmed persons who had
no design to forcibly renove the bund. It is t he
prosecution case that the accused were determned not to
allow the bund to be renoved without an order -from the
Governnent authorities-and that they were prepared to use
force to protect the bund. The accused were also arnmed with
the gun belonging to -accused no. | and this was fully known
to the occupiers. 1In this background it is not possible to
accept the story that the prosecution wi tnesses had -one to
the Kunta unarnmed and it was only when they were beaten by
the accused persons that -they in(self-defence snatched the
sticks and spears from sonme of the accused persons and beat
up the others Wth "those- sticks -and spears. Sonme of the
injuries found on the persons of -the prosecution wtnesses
were of course caused by blunt weapons but nost of the
injuries were, according to the nedical evidence caused by
gun shots.

According to -the trial court both parties asserted their
respective clainms, the occupiers to the use of the land in
the Kunta for cultivation and the accused to the use of the
Kunta as a source of supply of rain water for ~irrigating
their land and these conflicting rights could not co-exist.
-\When the prosecution witnesses attenpted forcibly to renove
the bund the trouble flared up. The two factions had / also,
affiliations with two different political parties
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the occupiers had -full support of the Conmmunist Party and
accused no. 10 was a nmenber of the Mandal Congress. The
court also did not believe the prosecution version that
prosecution wtnesses had gone to the Kunta to peacefully
persuade the accused persons to renove the bund. It held
the occupation of the Kunta by the occupiers to be
unaut hori sed after its registration as an irrigation tanks.
It further held that the bund as it existed on Septenber 5,
1961had been raised by the accused persons but there were
sluices and vents in the southern bund. The court also
found that water from Errache-uvu used to flow into the bund
of the Kunta fromwhere it passed on to the fields of the
accused nos. 1 to4 with the result that the accused
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persons were justified in raising the bund and if there was
any contravention of the civil <court’s injunction the
occupi ers shoul d have approached that court for -appropriate
relief. It was on this line of reasoning that the action of
the accused in protecting the bund was upheld. Oh a
consi deration of the prosecution evidence the trial court
observed that notw thstanding the denial of his presence at
the spot by accused no. 10 it was open to himto say that on
the prosecution evidence itself he nust be held to have
acted in exercise of the right of private defence and so
observing that court expressed its conclusion thus :
"The facts and circunstances elicited in the prosecution
evidence referred to above clearly establish that the
accused 1 to 9 were naintaining a right at
that tinme, that the bund was being renoved by
men on the other side and the nmen on the other
si de also inflicted sinple and grievous
injuries on the accused 1 to 9. In such a
situation it was open either to any of the
accused 1 to 9 or even to the 10th accused to
do sonething to avert further beating. The
beating to theextent to which it took place
resulted in grievous injuries to sone of the
accused. Under these circunmstances it has to
be held that the facts disclose a situation in
whi ch the 10th accused can well claimto have
acted in the exercise of the right of private
def ence. Charges 4 to 6, 10 to 13, 15 to 17
against = the 10th-accused, therefore, fail
Consequently, the-charges 7, 8 and 9 agai nst
the remaining accused also fail."
In regard to the other charges, after _discussing the
evidence, in the case and other material on the record and
criticising the failure on the part of t he police
authorities to take effective and tinely neasures in advance
to prevent the occurrence in question the trial court cane
to the conclusion that in regard to the actual beating
suffered by the nenbers of both parties the evidence was so
conflicting and their respective versions so distorted that
436
no definite finding could safely be arrived at. Al that
emerged fromthe material in the court’s view was that the
accused wanted to retain the bund which the prosecution
party wanted to renpove and the fight ensued. On this view
the accused were acquitted.
On appeal Basi Reddy J., who disposed it of "in the Hi gh
Court under S. 429, Cr.P.C. felt that the case put forward
by the prosecution was substantially true and the case. set
up by the defence pal pably false. According to the learned
Judge neither the accused had a right to put up the bund nor
had the occupiers a right to encroach on the bed  of the
Kunt a. The injunction order in favour of the accused was
only based on the existence of a bund at the tine of the
order and thus did not entitle the accused to raise a new
bund whereas the injunction order in favour of the occupiers
restrained the accused persons frominterfering with the
enjoynment of the Kunta by the occupiers. The accused who
had raised the bund and who being fully armed wer e
determned to guard and preserve it by use of force were
held by the Ilearned Judge to constitute an unl awf u

assenbl y. Accused nos. 2, 4 and 10 were held to be arned
with deadly weapons and therefore guilty of s. 148, |.P.C
and the other accused were held guilty under s. 147, |.P.C

The right of private defence was also negatived by the
| earned Judge. It was observed that this right had not been
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pl eaded by accused no. 10 and on the prosecution evidence
the accused had first attacked the nmediators on their inter-
vention to prevent the occupiers being beaten up and it was
thereafter that P.W. 5 and 7 and others beat the accused
persons in retaliation. The H gh Court did not consider it
material whether the prosecution w tnesses and others had
brought with themsticks or had snatched the same from the
accused persons and sustenance of injuries by accused nos. 1
to 8 in this connection was held not to give rise to any
right of private defence. Holding the use of the gun by
accused no. 10 to be his individual act independent of the
object of the assenmbly he alone was held guilty of the
of fence of nurder.

In our opinion the H gh Court has msconceived the law in
regard to the right of private defence and the appeal has,
therefore, to be allowed. ~The right of private defence of

person and property is recognised in all free, «civilised,
denocratic societies within certain reasonable [imts.
Those limts are dictated by two considerations : (1) that
the same right “is clainmed by all  other nenbers of the

society and (2) that it is the State which generally
undert akes the responsibility for the maintenance of |aw and
order. The citizens, as a general rule, are neither
expected to run away for safety when faced with grave and
i mm nent danger to their person or property as a result of
unl awf ul aggressi on, nor are they expected, by use of force,
to right the wongs done to
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them or to punish the wongdoer for comm ssion of offences.
The right of private defence serves a social purpose and as
observed by this Court nore than once there is nothing nore
degrading to the hunman spirit than to run away in. face of
peril; (Munshi Ramv. Delhi Admi nistration(l) and Kishna v.
State of Rajasthan(2). But this right is basi cal ly
preventive and not punitive. lt-is in this background that
the provisions of ss. 96 to 106, |.P.C. which deal with the
right of private defence have to be construed. According to
S. 96 nothing is an offence which is done in the exercise of
the right of private defence and under s. 97 subject to the
restrictions contained in s. 99 every person has a right to,
defend : (1) his own body and the body of any other person
against any offence affecting the human body and (2) the
property whether novable or i movable of hinself or of any
ot her person against any act which is an offence failing
under the definition of theft, robbery, nischief or crimnal
trespass or which is an attenpt to commit these offences.
The right of private defence, according to section 99, does
not extend to an act which does, not reasonably cause. the
apprehension of death or of a grievous hurt if done or
attenpted to be done by a public servant acting in  good
faith etc., and there is also no right of private “defencein
cases in which there is tine to have recourse to the
protection of the public authorities. Nor does it extend to
the inflicting of nore harmthan is necessary to inflict for
the purpose of defence. Section 100 lays down t he
circunstances in which the right of private defence of the
body extends to the voluntary causing of death or of any
other harmto the assailants. They are: (1) if the assault
whi ch occasions the exercise of the right reasonably causes
the apprehension that death or grievous hurt woul d ot herw se
be the consequence thereof and (2) if such assault is
inspired by an intention to commt rape or to gratify
unnatural lust or to kidnap or abduct or to wongfully
confine a person under circunstances which may reasonably
cause apprehension that the victimwould be unable to have
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recourse to public authorities for his release. In case of
| ess serious offences this right extends to causing any harm
other than death. The right of private defence to the body
conmences as soon as reasonabl e apprehensi on of danger to
the body arises froman attenpt or threat to commt the
of fence though the offence may not have been commtted and
it continues as long as the apprehension of danger to the
body continues. The right of private defence of property
under s. 103 extends, subject to s. 99, to the voluntary
causing of death or of any other harmto the wongdoer if
the offence which occasions the exercise of the right is
robbery, house-breaking by night, mschief by fire on any
building etc., or if such offence is, theft, ms-

(1) Cl. A No.. 124 of 1965 decided on 27.11.1967.

(2) Cl. A No. 23 of 1960 deci ded on 30.10. 1962.
L7Sup. Cl (NP)/ 70- 13
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chief ~or  house trespass in such circunstances as my
reasonably cause apprehension that death, or grievous hurt
wi Il be the consequence, if the right of private defence is
not exercised. This right comences when. reasonabl e
apprehension of danger to the property comences and its
duration, as prescribed in S. 105 in case of defence
against crimnal trespass or mschief, continues as |long as
the offender continues in the conmm ssion of such offence.
Section 106 extends the right of private defence against
deadly assault even when there is risk of harmto innocent
persons.

In the case in hand it is undoubtedly-true that the accused
persons are found to have rai sed the bund after the rainfal
of Septenber 4, 1961. But-it is indisputable ‘that the
occupi ers had anpl e opportunity of approaching the public
authorities concerned if they felt that their right had been
encroached wupon. it is noteworthy that the accused ' persons
had acconplished the raising ,of the bund long before the
occupiers noticed it. A civil ~suit had already been
instituted by themas far back as 1957 in respect of their
right to cultivate the Kunta. In that suit a permanent in.
junction had been sought agai nst the defendants ~ and  their
agents etc., restraining themfrom interfering with the
plaintiffs possession and enjoyment of the disputed I and.
Damages anounting to Rs. 300/- were also clained in -that
suit for loss suffered by the plaintiffs as a result of
trespass alleged to have been conmitted by the defendants on
the said land. This suit was pending at the tine of the
occurrence in question and as observed earlier in February,
1960 both sides had secured injunctions in this suit. The
police authorities had al so been approached by the occupiers
with a conplaint against the recent raising of the bund by
the accused persons a couple of days prior to the  present
occurrence. I f the Sub-Inspector concerned was guilty of
grave dereliction of duty (as in our opinion he clearly was)
the higher authorities could easily have been approached by
the occupiers and their supporters. Even the <civil court
could have been noved with a conplaint that the accused
persons were interfering with the occupiers’ possession and
enjoynment of the Kunta. But instead of having recourse to
these steps the occupiers and their supporters decided to go
to the spot in large nunmbers fully determ ned to remove the
bund by use of force. Wen this attenpt was foiled by the
accused persons wth show of force the party of the
prosecution wtnesses nercilessly beat up sone of the
accused persons who were advanced in age. This conduct on
the part of the occupiers and their supporters was, in our
opi nion, sufficient, on the facts and circunstances of this
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-case, to give rise to a reasonabl e apprehension in the m nd
of accused no. 10 that the victins of this assault would
have been killed had he not exercised the right of private

defence. -The use of the gun by accused no. 10 agai nst the
menbers of the opposite faction would thus seem to be
justified. It may be
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recal l ed that accused no. 1 aged about 60 years, who is the
father-in-law of accused no. 10 had received as many as 10
injuries mostly on vital parts of the body and accused no. 2
about 50, years old had also been subjected to severe
beating. In a situation like this it is not possible for an
average person whose nental excitenent can be better
i magi ned than described, to weigh the position in golden
scales and it was, in_our opinion, wellnigh inpossible for
the person placed in the position of accused no. 10 to take
a calm and objective view expected in the det ached
atnosphere of ~a court, and calculate wth arithnetica
precision’  as to how nmuch force would effectively serve the
pur pose. ‘of “sel fdefence and when to stop. It appears that
the persons -against whomthe gun was used were the rea
aggressors from whom accused no. 10, agitated in mnd as he
must be at that tine, apprehended grave danger to the |Iives
of the other accused persons and ultimately to hinself. We
are, therefore, satisfied that accused no. 10 was fully
justified in wusing his gun in exercise of. the right of
private defence against the party of the prosecution wt-
nesses who had conme to the spot in support of the occupiers
to wuse force in renoving the bund and who actually did use
it and nmercilessly beat up the accused persons. and that
accused no. 10 did-not exceed this right.

The fact that the plea of self-defence was not raised by
accused no. 10 and that he had on the contrary pleaded alib
does not in our view, preclude the Court-fromgiving to him
the benefit of the right of private defence, if, on proper
apprai sal of the evidence and other relevant material on the
record, the Court concludes that the circunstances in which
he found hinself at the relevant tinme gave himthe right to

use his gun in exercise of this right. Wen there is
evidence proving that a person accused of killing or
injuring another acted in the exercise of the right  of
private defence the Court would not be justified.” in

ignoring that evidence and convicting the accused nerely
because the latter has set up a defence of alibi ~and set
forth a plea different fromthe right of private defence.
The anal ogy of estoppel or of the technical rules of civi

pl eadings is, in cases |like the present, inappropriate and
the Courts are expected to administer the law @ of private
defence in a practical way with reasonable liberality so as
to effectuate its underlying object, bearing in mnd that
the essential basic character of this right is preventive
and not retributive. The approach of the Hgh -Court in

this matter seenms to us to be erroneous. We accordingly
all ow the appeal and acquit the appellants.
V.P.S. Appeal all owed.

440




