http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

PETI TI ONER
| NDORE MALWA UNI TED M LLS LTD.

Vs.

RESPONDENT:
THE COWM SSI ONER OF | NCOVE- TAX( CENTRAL) BOVBAY

DATE OF JUDGVENT:
19/ 02/ 1962

BENCH

ACT:

I ncome Tax --Proceedings under s. 24 of the Indian |ncone-
tax Act-Scope and effect of section and its proviso-Set-off
of loss-Indian Incone-tax Act, 1922 (11 of 1922) ss 24(1),

(2) 14(2) (c), 4(1) (&), (c).

HEADNOTE
The assessee conpany carried on a business of manufacture
and sale of textile goods. The manufacture was made at its
mlls in Indore which was an Indian State ‘before integra-
tion and had its own law as to inconme-tax - known as the
Indore Industrial « Tax Rules, 1927. ~The sales of textile
goods so manufactured were made at various = places, some
inside and some outside the taxable territories of the then
British India. For and upto assessnent vyear 1949-50 the
assessee conpany was treated as a non-resident.|ndore becane
a part of the taxable territories within the meaning of the
I ndi an
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I ncome-tax Act, 1922 in the two assessment years 1950-51 and
1951-52 and the asscssee conpany was held to be "resident
and ordinarily resident" within the neaning of that Act.
Upto the assessnment year 1949-50 that part of its profits
whi ch was received by the assessee conpany in-British India
was subjected to tax together with it.,; other income which
accrued in British India. In making the calculation of
busi ness profits or loss received or arising in the taxable
territories, a proportion was struck between the tota
turnover and its sales the proceeds whereof were received in
the taxable territories. The assessee conpany raised two
guestions in the course of the assessnent proceedi ngs, one
of which with regard to the entire loss of Rs. 5,19,590/- of
the vyear 1948-49 which it clained to set-off against’ the
profits nmade in its business in the two assessment’ years.
The assessee conpany contended that the business was one and
under s. 24 it was entitled to set off the |osses which it
had sustained in 1948-49. The High Court decided this
guestion agai nst the assessee conpany, but gave a
certificate under s. 66A of the Act.

Hel d, on appeal, that the Hi gh Court correctly answered the
guestions the provisions of s. 24 of the Act read with the
provisions ins. 4(1) (a) and (c) and s. 14(2)(c) nake it
clear that sub-s(1) of s: 24 when it talks of profits or
gai ns has reference to taxable profits or taxable gains ; it
has no reference to inconme accruing or arising without the
taxable territories which were not liable to be assessed in
the case of non-residents. |In determining the nature of the
| osses wunder consideration in these appeals the relevant
year was 1948-49, the year in which the | osses occurred, and
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the H gh Court rightly took the view that for the
application of sub-s (2) of s. 24, the |losses nust be such
| osses as coul d have been set-off under sub-s.(1) of s. 24.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 149 and 150
of 1961.

Appeals from the judgment and order dated Septenber 23,
1968, of the Bonbay Hi gh Court in I.T.R No. 86 of the 1957.
R J. Kolah, J. B. Dadachanji, O C Mathur and Ravinder
Narai n, for the appellants.

K. N. Raj agopala Sastri and D. Gupta, for the respondent.
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1962, February 19. The Judgnent of the Court was delivered
by.

S.K. DAS, J.-These -are two appeals on a certificate of
fitness granted by the H gh Court of Judicature at Bonbay
under, % ' 66A(2) ~of the Indian Incone-tax Act, 1922. The
rel evant —facts which have given rise to them are shortly
stated bel ow.

The Indore Malwa United MIls, alimted liability conpany,
is the appellant before us and will be- -referred to in this
judgrment as the assessee conpany. The respondent is the
Conmi ssioner of Income-tax(Central), Bonmbay. The assessee
conpany carried on a business of manufacture and sale of
textile goods. The manufacture was made at its mlls in
I ndore which was Indian State before integration and had its
own | aw as to i ncome-tax known as the Indore Industrial Tax
Rul es, 1927. The sales of textile goods were nmde at
various places, sone inside and sone outside the taxable
territories of British India. For and upto the assessnent
year 1949-50 the assessee company was treated as ' a non-
resident within the nmeaning of s:4A of the Indian |Incone-tax
Act, 1922. For the assessnment years 19-50-51, and  1951-52
which are two assessnment years (under consideration, the
account years were the cal endar years 1946 and 1950 respec-
tively. I ndore becane a part of the taxable territories
within the nmeaning of the Indian Incone. tax Act is the two
assessnment years and the assessee conpany was held to be
"resident and ordinarily resident” with the meaning of that
Act . Upto the assessnment year 1949-50 that part of its
profits which was received in British India was subjected to
tax together with its other incone which accruedin British
India, namely, interest on securities and interest on bank

accounts. In the assessnments nmade for the assessnent years
1948-49 and 1919-50 the
313

position of the assessee conpany was stated to be as
fol | ows:

1948- 49
I ncone tinder the head 'Interest on

securities’ - Rs. 1,032
I ncomre under the head ' O her sources’

i nterest from banks - Rs. 231

Rs 1, 263

Busi ness loss Rs. 1,992/-. Bal ance of |ossRs. 729/ -

carried forward.

1949- 50
I nterest on securities - Rs. 1,023
Bank i nterest . Rs. 2 13
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Less : | oss of 1948-49 set off e Rs. 729
Total incone Rs. 507

In making the calculation of business profits or |oss
received or arising in the taxable territories, a proportion
was struck between the total turn-over of the assessee
conpany and its sal es the proceeds whereof were received in
the taxable territories. The following table, which is part
of the order of assessnent of 1950-51, shows clearly how the
cal cul ati on was made.
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1 2 3 4 5
Rs Rs Rs Rs
Net profit Depr eci a- Busi - Tot al
of the as per ness t ur nover
Assess- conpany the Indian incone of the
ment bef or al - I ncome- of the conpany
year | owance Tax Act com
of “depr e- pany
ciation (Col.2
m nus
col . 3)
6 7 8 9
Rs Rs Rs Rs
Sal es for Busi ness profit ot her Total in
whi ch consi dered as i ncone cone for
proceeds havi ng been accrui ng t he prupose
wer e received . in the in the of assess-
recei ved taxabl e terri- t axabl e ment - under
in the tories(by appor- terri- the I ndian
t axabl e tioning the tories | cone- Tax
territories amount in Act . (Col . 8)
col. 4 in the
proportion of
col 5: col.6)
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Dari ng the course of the assessnent proceedi ngs for 1950-51
the assessee conpany clained that it was entitled to a set
off of the entire |osses of the assessnent year 1948-49
which it was common ground before the Tribunal, came to  Rs.
5,19,590/-, and not nerely the proportionate | oss. The
assessee conpany also clainmed that t he depreci ati on
al l owances of the two years 1948-49 and 1949-50 to which
effect could not be given in those years ‘and which had,
therefore, to be carried forward should be added to the
depreci ati on all owance of 1950-51 and be set off against the
profits and gains of the assessee conpany |iable to
assessment in the assessnent years in question. It is/'to be
noted that the assessnment of the assessee conpany  for the
assessment years 1948-49 and 1949-50 was nade both under the
Indian Income-tax Act and under the Indore |Industrial Tax
Rul es, 1927. Now the assessee conpany made two clains in
the course of the assessnent proceedings for 1950-51. e
was Wwith regard to the loss of Rs. 5,19,590/- and the
assessee conpany’'s contention was that it was entitled to
set off this |loss against the profits made in its business
in that year and it also contended that it was entitled to
carry forward the unabsorbed depreciation into that year

The first contention of the assessee conpany was rejected by
the Tribunal but the second was all owed. Two questions were
then raised, one at the instance of the assessee conpany and
the other at the instance of the Conmissioner, dealing wth
the aforesaid two claims of the asseessee conpany. These
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two questions were :
" 1. Whether the loss of Rs. 5,19,590/- of the
year 1948-49 is liable to be set off against
t he assessee’s business incone for the assess-
ment years 1950-51 and 1951-52 ?

2. VWet her the unabsorbed depreciation of
the years 1948-49 and 1949-50 is liable to
316

be set off against the incone of the assessee

for the eassessnent years 1950-51 and 1951-

52."
On being satisfied that aforesaid two questions arose out of
its order, the incone-tax Appellate Tribunal, Bonbay Bench
A referred themto the H gh Court of Bonbay under s, 66(1)
of the Indian Inconme-tax Act. The Hi gh Court answered the
first question against the assessee conpany and the second
question in its -favour by its judgnent and order dated
Sept enmber . 23, ’ 1958. The assessee company then noved the
High Court for a certificate under s. 66A(2) of the Indian
I ncome-tax ~Act with regard to the answer given by the High
Court to the first question and having obt ai ned a
certificate of fitness has preferred the two appeals to this
Court. W are concernedin these two appeals wth the
correctness or otherw se of the answer given by the High
Court to the first question; the second question does not
fall for our consideration.
On behalf of the assessee conpany s. 24(2) of the Indian
I ncome-tax Act has been relied on - in support of the claim
that the assessee conpany is entitled to carry forward and
set off the entire loss of Rs. 5,19,590/- incurred in the
year 1948-49 agai nst the assessee conpany’s business incone
for the assessnent years 1950-51 and 1951-52. M. Kol ah
appearing on behalf of the assessee conpany has 'put his
argunent in the following way. First of all, 'he has
submitted that the Income-tax Oficer wongly proceeded on
the footing as though the assessee company was carrying on
two separate businesses, one within the taxable territories
and the other outside them M. Kolah has contended that
t he busi ness was one busi ness within the neaning of s. 10 of
the Indian I nconme-tax Act and in the two assessment years in
guestion Indore having becone a part of the taxable terri-
tories provisions in sub-s. (2) of s.—24 canme -into
operation; therefore, the | osses which the assessee
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conpany sustained in 1948-49, being a previous year not
earlier than the previous year mentioned in the sub-section
and the | osses not having been set off under sub-s.(1) of s.
24, the assessee conpany was entitled to carry forward the
| osses and set them off against the profits and gai ns of the
assessee conpany fromthe sane business under any /other
head, as the tine limt of six years had not expired. As
against this argument, the contention on behalf O the
respondent has been that s-24 has no application in the
facts of the present case inasmuch as in the year 1948-49 in
whi ch year the | osses had occurred, the assessee conpany was
treated as a nonresident. On behalf of the respondent it
has been subnmitted that the provisions of s. 24 are
applicable only to profits and agai ns which are assessable
under the Indian Incone-tax Act and in the case of non-
residents who were assessees in British India or in the
taxable territories. The claimto set off is only allowable
in respect of loss of profits or gains incurred by the
nonr esi dents under any of the heads nmentioned in s. 6, and
s. 24 is applicable only to such loss of profits arid gains
which if they had been profits and gains would have been
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assessable in British India or the taxable territories.It is
contended that in the case of nonresidents, incone accruing
or arising without British India or wthout t axabl e
territories is not liable to be assessed and the |oss of
such profits and gains is not contenplated to be set off
within the provisions of sub-ss. (1) and (2) of s. 24 of the
I ndi an | nconet ax Act, .
Bef ore we consider these contentions it is necessary to set
out the material provisions of the Indian |Incone-tax Act as
they stood at the relevant tine.
"14. (1) Subject to the provisions of this
Act, the total incone of any previous year of

any personincludes all income, profits and
gai ns from what ever source derived
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whi ch-

(a) are received or deermed to be received in
British- India in such year by or on behalf of
such person, or
(b)) x X X X
(e) if such person  is not resident in
British |India -during such year, accrue or
arise or are deenmed to accrue or arise to him
in British-1ndia during such year
X X X
14, (1) X XX
(2) The tax shall _not be -payable by an
assessee-
(a) x X X
(b) x X X
(c) in respect of any incone, profits or
gains accruing or arising to him wthin an
Indian State, unless such incone, profits or
gai ns are received or deened to be received in
or are brought ‘into British India in the pre-
vious year by or on behalf of the assessee, or
are assessabl e under section 12B or section
42.
24. (1) \Where any assessee sustains loss of profits or
gains in any year under any of the heads nmentioned in
section 6, he shall be entitled to have the ambunt of the
| oss set off against his income, profits or gains under — any
ot her head in that year
Provi ded that, where the |lose sustained is a | oss of profits
or gains which would but for the | oss have accrued or arisen
within an Indian State and woul d, under the provisions of
clause (c) of subsection (2) of section 14, ~have been
exenpted from tax, such |oss shall not be set [off except
against profits or gains accruing or arising. wthin an
I ndi an
319
State and exenpt fromtax under the said provisions.
X X X
(2) Were any assessee sustains a loss of profit or gains
in any year, being a previous year not earlier than the
previous year for the assessnent for the year ending on the
31lst day of March, 1940, under the head "Profits and gains
of busi ness, profession or vocation", and the | ose cannot be
whol Iy set off under sub-section (1) the portion not so set
off shall be carried forward to the follow ng year and set
off against the profits and gains, if any, of the assessee
from the sane business, profession or vocation for that
year; and if it cannot be wholly so set off, the ampunt of
| oss not so set off shall be carried forward to the follow
ing year, and so on; but no loss shall be so carried forward
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for nore than six years:

Provi ded that -

(a) Were the loss sustained is a loss of profits and gains
of a business, profession or vocation to which the first
proviso to sub-section (1) is applicable and the profits and
gains of that business, profession or vocation are, under
the provisions of clause (c) of sub-section (2) of section
14, exenpt fromtax, such |loss shall not be set off except
against profits and gains accruing or arising in an Indian
State from the same business, profession or vocation and
exenpt fromtax under the said provisions;

(b) Where depreciation allowance is, under clause (b) of
proviso to clause (vi) of sub-section of section 10, also to
be carried forward, effect shall be given to the provisions
of this sub-section

X X X

It may perhaps be stated here that M. Kol ah has placed no
reliance on the provisions of the Taxation Laws (Part B
States) (Renobval of
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Difficulties) Order, 1950. Clause 3 of the said Oder
provides that |osses suffered in Indian States can be
carried forward and set off only if under the State | aw they
could be so carried forward or set off.  Admittedly, Under
the I ndore Industrial Tax Rules, 1927 there was no provision
for the carrying forward of |osses; therefore, cl. 3 of-the
Taxation Laws (Part B States)(Renoval of Difficulties)
Order, 1950 was of no assistance to the assessee conpany.
This view of the Hi gh Court has not been contested before us
and we need, therefore, nake no further reference to this
aspect of the case.

The answer to the question which we have to consider depends
on the true scope and effect of s. 24 of the Indian' |ncome-
tax Act. Under the Indian Incone-tax Act, 1922, assessees
are divided into three categories (a) resi dent and
ordinarily resident, (b) resident but not ordinarily
resident, and (c) not resident. W are concerned’ in the
present’ case with, an assessee who in the year in‘'which the
loss which is sought to be carried forward occurred, 'was a
nonr esi dent . Sub-section (1) of s.4, the material ~portion
of which we have quoted earlier, states that person Wwo are
not resident in Indiaire liable to charge under cl. (a) or
cl.(c) of the said subsection. They may be taxed under cl
(a) on inconme received or deenmed to be received in |India
even if it accrues elsewhere, or under on incone which
accrues or arises or is deemed to corue or arise in India
even if it is received elsehere. The liability to tax in
respect of income received inlIndia is combn to both
residents and non-residents and is inposed by the genera
clause (a). A non-resident, unlike a resident, “is not
argeable in respect of incone accruing or arising  wthout
India and not received in India. Section 4(2) (c), whichis
now deleted, had great inportance when British India was
distinct from Indian states, because it exenpted inconme
whi ch accrued
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or was received in the Indian States but was not brought
into British India. The deletion of this clause becane
inevitable wupon,the merger of the Indian States. Thi s
cl ause which wan inserted in 1941 exenpted i ncone accruing
or arising within the Indian States; but the exenption did
not apply if the inconme was received or deened to be
received in or was brought into the taxable territories in
the previous year by or on behal f of the assessee or if the
i ncome was assessabl e under s. 128 or s. 42. The Position
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therefore, was that |osses nade in British India could not
be reduced by adjusting against themthe profits in the
I ndi an States which were exenpted under the clause, but the

income exenmpted from the clause had,, however, to be
included in the assessee’s total income for the purpose of
determining the rate applicable to his taxabl e incone. But

so far as a non-resident was concerned the clause had no
application, because a nonresident was not chargeable in
respect of’ income accruing or arising without India and not
received in India. Now, we conme to s. 24, sub ss.(1) and
(2) with the provisos appended thereto which we have quoted
earlier in this judgnment. It appears that prior to 1950
profits accruing in the Indian States, later called Part B
States, were exenpt fromtax under s. 14(2)(c), unless they
were, received in or-brought into the territories then
referred to as British India or were assessabl e under s. 128
or s. 42. The first proviso to sub-s.(1) as it stood at the
relevant tine dealt with |osses accruing in the gaondam
Indian. States and  provided that |osses incurred in the
Indian States should be set off only against profits
accruing -in -the Indian States. This was a reasonable
provi si on, because an assessee who was not liable to tax in
respect of his profits arising in the Indian States could
not be allowed to set off his losses incurred in the Indian
States against his profits arising in British India. that
losses incurred in/an Indian State could be Sinmlarly
cl.(a) of the provision to sub-s.(2) enacted that |osses
incurred in an Indiian State could be
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carried forward and set off onlyagainst profits accruing in
an Indian State fromthe sanme business in a Subsequent year
The -argunent on behal f of the respondent is that so far as
a non-resident is concerned, he is not chargeable in respect
of incone accruing or arising without India and not received
in India. Therefore, in his case it i's unnecessary to go to
the provisos, but s. 24 itself has no application  because
sub-s. (1) of s. 24 when it refers to loss of profits or
gai ns, has reference to taxable profits or taxable gains and
sub-s.(2) of s. 24 can only be applied in a case where the
loss cannot be set off under sub-s.(1) because of the
absence or inadequacy of profits etc. - In other words, the
argument is that s. 24 is applicable only to such 1oss of
profits and gains which if they had been profits and  gains
woul d have been assessable in British India or the taxable
territories; but in the case of nonresidents, i'ncome
accruing or arising without British India or wthout the
taxable territories not being liable to be assessed, the
| oss of such profits and gains is not contenplated to be set
off within the provisions of s. .24, sub-ss. (1) and (2).
M. Kol ah has pointed out that sub-s.(2) of s. 24 ~as’ also
sub-s. (1) talk of "any assessee" and he has argued that
there is no reason why the provisions of sub-s.(2) of s. 24
should not the applicable to a non-resident assessee. He
has further argued that whatever m ght have been the effect
of the provisos in 1948-49, in 1950-51 | ndore becane part of
the taxable territories and the assessee conpany becane
entitled to carry forward the losses up to six years and
there is nothing in s. 24(2) to prevent’ himfrom making the
claim We are unable to accept this argument as correct.
Reading the provisions ins. 24 with the provisions in
s.4(1)(a) -and s. 1.4(2)(c) it seens clear to us that s.
(24)(1) when it talks of profits or gains has reference to
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taxable profits or taxable gains in other words, it has
reference to such profits and gains as would have been
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assessable in British India or the taxable territories. It
has no reference to inconme accruing or arising wthout
British India or without the taxable territories which were
not liable to be assessed in the case of non-residents. We
are further of the viewthat for determning the nature of
the | osses under consideration in the present appeals, the
rel evant year was 1948-49, the year in which the |osses
occurred and the Hi gh Court rightly took the viewthat for
the application of sub-s. (2) of s. 24, the |osses nust be
such | osses as could have been set off under sub-s.(1) of s.
24. W agree with the view expressed by the Hi gh Court that
the I oss &munting to Rs. 5,19,590/- was not such a loss as
could have been set off either under sub-s. (1) or sub-s.
(2) of s. 24.

W have, therefore, come to the conclusion that the High
Court correctly answered the question which was referred to
it. Accordingly, the appeals fail and are dismssed wth
costs, one hearing fee.

Appeal s di'sm ssed
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