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CASE NO. :
Appeal (civil) 7535 of 2005

PETI TI ONER
N. K. Rajgarhia

RESPONDENT:
Ms. Mahavir Plantation Ltd. & O's.

DATE OF JUDGVENT: 16/ 12/2005

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
[ Speci al Leave Petition (Civil) No.17920 of 2005]

S.B. SINHA, J :
Leave granted.

Interpretation of a consent order falls for determination by this Court
in this appeal which arises out of a judgnent and order dated 17.05.2005
passed by a Division Bench of Hi gh Court of Delhi in EFA(OS) No.
22/ 2004.

The Respondent herein took an advance of certain sum of noney from
the Appellant herein. A suit for recovery of Rs. 75 | akhs towards refund of
the said ambunt with interest and damages was filed by the Appellant. The
parties, however, entered into a conpronise in terns whereof the Appell ant
was to receive a sumof Rs. 41,69, 110/-, the rel evant clause whereof reads as
under :

"\ 005lt is specifically made clear that on di shonour of the
sai d cheques or any one of themon any ground

what soever then and in that event the entire remaining

bal ance anmount shall becone payable at one tinme and the
plaintiff shall be entitled to execute the decree for
realization of the entire remaining balance amount whi ch
shal |l remain payable plus interest to be calculated @5%
p.a. and shall also be entitled to take all |egal steps as
may be perm ssible under the law to the plaintiff."

It is not in dispute that the Respondent herein paid a sumof Rs. 5
| akhs to the Appellant and as it failed and/ or neglected to abide by its
undertaki ng as regard paynment of the bal ance sum_  an execution application
cane to be filed which was marked as Execution Application No. 58 of
2001. In the said execution proceedings again, the parties entered into a
settlenent and a | earned Single Judge of the Del hi High Court by an order
dated 13.9.2001 recorded the sane which reads as under

"\ 005These undertaki ngs are accepted. He further agrees
that in case any of the cheques is dishonoured he will be
liable for not only contenpt for violating these
undertaking. The decree hol der shall be entitled to
execute the bal ance decree inmediately. It is also agreed
between the parties that the decree hol der shall wi thdraw
all civil/ crimnal cases after the entire paynent is nade
by judgnent debtor in the nanner stated above.

However, the decree hol der shall not pursue these cases
and get these cases adjourned after 20.3.2002 by which
time the judgnent debtor is supposed to clear the entire
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decretal anpunt.

The execution petition accordingly is disposed of."

Al |l egedl y, the Respondent became a defaulter again. As three
cheques out of six post dated cheques were di shonoured, another execution
application was filed by the Appellant herein which was narked as
Execution Application No. 45 of 2002. The Respondent, however, filed an
application for extension of tine and a | earned Single Judge of the Del hi
Hi gh Court, relying on or on the basis of the decision of this Court in Snt
Periyakkal and others v. Snt. Dakshyani, [AIR 1983 SC 428], granted such
ext ensi on stating:

"\ 005It is on account of the'illness of the Managi ng
Director of the judgment debtor conpany and on account

of the fact that the conpany is facing financial problens,
ext ensi.on/ enl argement of tine for the payment of

bal ance decretal anpbunt is nmade. The judgnment debtor is
al so agreeable to pay interest at the rate of 15% per
annum on the reduced bal ance anpunt.  Though

ordinarily time for payment should not be extended on

the mere asking of the judgnment debtor, but in the present
case disallow ng the judgnent debtors’ request would
cause great injustice to the judgnent debtor.

Accordingly, in order to neet the ends of justice, the
application for extension of tinme is allowed.. The decree
hol der woul d present 't he cheque dated 20th January, 2002
and 20th February, 2002 for Rs. 6 lakhs each on 20th
March, 2002 along with the third cheque dated 20th

March, 2002 for Rs. 2,04,222/-. The judgment debtor
woul d al so pay Rs. 22,500/- towards interest calculated at
the rate of 15% per annum on that date. The judgnent
debtor woul d, thus, clear the entire decretal anount on
20t h March, 2002. The application is accordingly

di sposed of . "

The Appel | ant preferred an appeal thereagai nst and by an order dated
20t h March, 2002, a direction was issued by the Division Bench of the Delh
H gh Court. The Division Bench directed the Respondent to present three
cheques on that day itself and in case those cheques were not enchased, it
was threatened that appropriate proceedings would be initiated. It does not
appear that any notice was issued to the Respondent in the said appeal. By
an order dated 1.4.2002, the said appeal was disposed of stating:

"W have perused the record and al so the application
filed today indicating that two of the cheques given by
the judgnent debtor have been di shonoured and the fate
of the third cheque is not known. The respondent
primarily filed an application before the |earned Single
Judge for grant of extension of tinme for naking payment.
The | earned Single Judge granted the extension for
maki ng paynent until 20.3.2002. Since the extended

time has already cone to an end the appeal to our mnd
has becone infructuous. The appellant will be, however,
within his rights to approach the | earned Single Judge for
execution as well as for contenpt. The filing of the
appeal will not conme in the way of the appellant in
pursuing his renedy before the | earned Single Judge."

The said order of the Division Bench is said to be still in force. The
Respondent, however, obtained anot her extension from another |earned
Singl e Judge of the H gh Court in ternms of an order dated 28.8.2002. The
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Appel l ant, herein did not question the said order. The said order, thus,
attained finality.

It is, however, not in dispute that the judgment debtor has paid the
entire amount together with interest in terms of the consent order dated
5.2.2002 passed in the aforenentioned execution petition. It is, furthernore,
not in dispute that the contenpt application filed agai nst the Respondent
herein by the Appellant for violating the undertaking by himhas ultimtely
been di sm ssed.

The short question which, thus, arises for consideration is the
interpretation of the words "bal ance decree" occurring in the order dated
13.9.2001, as extracted supra.

The contention of the |earned counsel appearing on behalf of the
Appellant is two-fold.: Firstly, the H gh Court of Delhi had no jurisdiction to
grant extension of time for payment of the decretal dues w thout his consent
and secondly, having regard to the fact that the Respondent failed to abide
by its undertaking, the original claimof the Appellant revived.

The contention of M.  C. N._ Sree Kumar, |earned counsel appearing on
behal f of the Respondent, on the other hand, was that despite Rule 4 of
Order XXII'l of the Code of Civil Procedure, there does not exist any bar to
enter into a conprom se at the execution stage and, in any event, with regard
to the fact that the entire anpbunt has now been paid, this Court should not
exercise its discretionary jurisdiction under Article 136 of the Constitution
of India in favour of the Appellant.

The suit was filed for recovery of a sumof Rs. 75 lakhs. The consent
decree passed by the court shows that a decree for a sumof Rs. 41,69, 110/-
becanme payabl e wherefor ni ne cheques were issued. It is also not in dispute
that the plaintiff waived his renaining claimon the prem se that the
Respondent had agreed to settle the disputes.

Cl ause (b) of the Conpronise Petition filed by the parties nerely
shows that in the event, any of the cheque is dishonoured or returned unpaid,
the entire remai ni ng bal ance ampount “shall becone payable at one tine in
whi ch event, the decree holder would be entitled to execute the decree for
realization of the entire renmai niing bal ance anount 'plus interest calcul ated at
the rate of 15% per annum Order XXI1l, Rule 4 of the Code of Cvi
Procedure states that other provisions thereof are not applicable to an
execution proceedings. But, despite the sane, it is now well-settled that the
parties may enter into a settlenent even in a execution proceedings.

In Moti Lal Banker (dead) by his |egal Representative v. Mhar aj
Kumar Mahnmood Hasan Khan [AIR 1968 SC 1087], this Court held such
conpromi se to be permssible in |aw stating:

"\ 0051 ndependently of Order 23, Rule 3, the provisions of
Order 21, Rule 2 and Section 47 enabl e the executing

Court to record and enforce such a conpronise in
execution proceedi ngs. Nor does Order 20, Rule 11(2)
affect this power of the executing Court. Oder 20, Rule
11 enabl es the court passing the decree to order

post ponenent of the paynent of the decretal ampunt on
such terms as to the paynent of interest as it thinks fit on
the application of the judgnment-debtor and with the
consent of the decree-holder. It does not affect the power
of the executing Court under Section 47 and Order 21

Rule 2."

Yet again in Periyakkal (supra), this Court held that, in certain
situations, the court has also jurisdiction to extend the tinme stating:

"\ 005The parties, however, entered into a conprom se and
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invited the court to make an order in terns of the
conprom se, which the court did. The tinme for deposit
stipulated by the parties becane the tinme allowed by the
court and this gave the court the jurisdiction to extend
time in appropriate cases. OF course, tinme would not be
extended ordinarily, nor for the nere asking. It would be
granted in rare cases to prevent nanifest injustice. True
the court would not rewite a contract between the parties
but the court would relieve against a forfeiture clause;
And, where the contract of the parties has nmerged in the
order of the court, the court’s freedomto act to further
the ends of justice would surely not stand curtailed.”

There cannot, thus, be any doubt that the conpronise entered into by
and between the parties hereto in the execution proceedings was valid in
law. The Appell ant noreover does not say that the same was not acted
upon. Admittedly, he received the entire anount thereunder, albeit
bel atedly; but even therefor the Respondent applied for and obtai ned
ext ension of tinme to pay the sane.

Ri-ghtly or wongly, the learned Single Judge of the Del hi H gh Court
by an order dated 28.8.2002 extended the time to the Respondent herein for
payi ng the decretal ampunt with interest upto 23.7.2002. The Appell ant
herei n had accepted such anpbunt and that order was not questioned and,
thus, the sane had /attained finality. Wat was questioned was the liability
i ncurred by the Respondent not being able to adhere to the terns thereof.

If the orders of extension have validly been passed, the order of the
court stood conmplied with. It may be true that the order dated 1.4.2002 was
not questioned by the Respondent before this Court but then no direction
was i ssued therein. No judgnment was passed. The said order was passed
wi t hout issuing any notice to the Respondents. The appeal was di sposed of
as having becone infructuous. It was, thus, not final. Thereby, nmerely a
liberty had been granted to the Appellant to agitate his grievances before the
| earned Single Judge for execution as well as for contenpt. By reason of the
said order, alone the Appellant could not put forth his claim The Appellant,
thus, cannot take any benefit thereof.

An order of a court of law and, in particular, a consent order, nust be
read in its entirety for the purpose of ascertaining its true intent and purport.

The | earned Single Judge in his order dated 13.9.2001 recorded as to
how much anmount was paid by the Respondent to the Appellant before the
execution case was filed. The execution case admttedly was filed for
recovery of the balance sumof Rs. 36,59, 110/- together with interest at the
rate of 15% per annum The settl enent between the parties was arrived at at
this juncture in ternms whereof it was agreed:

"1. The judgnent debtor shall pay the bal ance amount of
Rs. 36,59,110 in the instal nents.

2. For the past period, i.e., fromthe date of Decree til
date the judgnment debtor shall pay the |unp suminterest
of Rs. 6, 35,082.

3. The judgnent debtor shall pay 15%interest on the
princi pal amount of the further period."

Not only the Respondent agreed to pay a lunp suminterest of Rs.
6, 35,082 but al so becane agreeable to pay 15%interest on the principa
amount of the further paynent. On calculation, a sumof Rs. 42,04, 222/ -
was found to be payabl e out of which the judgnent debtor had paid a sum of
Rs. 10, 00, 000/- by way of three denand drafts. Appropriating the said
amount, the outstanding principal sumcane to Rs. 26,69,110. However, the
bal ance armount outstanding as on that day cane to Rs. 32,04,222. It was
that armount which was to be |liquidated by paying instal ment of Rs. 6 | akhs
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each per nonth. It is in the aforenentioned backdrop, the undertaking given
before the | earned Single Judge of the H gh Court by the Respondent herein
is to be construed.

The contention of the | earned counsel appearing on behal f of the
Appellant is that once a default is commtted by the Respondent, the
Appellant in terns thereof , would be entitled to execute the bal ance decree
i medi ately which woul d nmean he would be entitled to a further sum of
about Rs. 41 | akhs, which was waived by him W do not agree. The word
"decree’ after the word 'balance’, in our opinion, has been used |oosely. The
matter m ght have been different if the ampbunt payabl e under the
conprom se entered into by the parties in the execution case woul d have
been | ess than the anpunt paid by the Respondent to the Appellant in terms
of the consent decree passed originally. It is not so. Wereas under the
original decree, a sumof Rs. 41,69,110/- was payable, in ternms of the
consent order passed in the execution case, a sumof Rs. 42,04, 222/- becane
payabl e. The sum whi ch was waived by the Appellant did not form part of
the consent decree. It was nerely a claim Such a claimnever fructified
into any decree andin that view of the matter the plea of Respondent being
liable to pay the said ampbunt to the Appellant despite the fact that no decree
inrelation thereto was passed cannot be count enanced.

For the reasons aforenentioned, we are of the opinion that the
i mpugned judgnent and order cannot be faulted. This appeal is dismssed.
However, in the facts and circunmstances of .this case, there shall be no order
as to costs.




