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ACT:
Mahar ashtra Co-operative Societies Act, 1960
Section 73 (2) (As/inserted by Maharashtra Amendment Act XX
of 1986).
Speci fied Soci ety-Co-operative  Bank-Board of
Di rectors-El ection-Provision requiring Registrar to describe
t he maxi mum nunber of menbers on-the Society held directory-
Pur pose of Section 73 (2) Explained.
Section 27 (3)-Proviso-Deletion of Proviso-Effect of.

HEADNOTE

El ection to the Board of Directors of the appellant
Bank, a specified co-operative Soci ety under the
Maharashtra Co-operative Societies Act, 1960, were to be
held as provided under Section 73 (G of the Act read wth
Mahar ashtra Specified Co-operative Societies (El ections to
Conmittees) Rules, 1971. By the Maharashtra Act No. XLV  of
1983 the Maharashtra Co-operative Societies Act was anended
and a proviso was added to sub-section (3) of Section 27.
This amendnent was chal l enged and the Hi gh Court ~declared
the proviso to sub-section (3) of Section 27 as void and
i noperati ve. Thereafter respondent. No. 1 and 2 filed a
wit petition in the Hgh Court which was allowed by
directing that all steps taken on the basis of (proviso to
section 27(3) were null and void. The parties aggrieved
against the aforesaid decision filed appeals before this
Court. During the pendency of the appeals Section 73 of the
Mahar ashtra Co-operative Societies Act was anended and sub-
section (2) was added to it. Further by Act No. X of « 1988
st proviso to Section 27(3) was deleted. After the
af oresaid changes in the 1960 Act, this Court, by its order
dated March 13, 1989, disposed of the appeals directing that
elections to the Co-operative Societies may be held in
accordance w th the anended law. Thereafter the Collector
decl ared the el ection progranme of the appellant bank under
which last date for filing nom nations was 23.10.1991 | ast
date for scrutiny was 25.10.1991, |last date for wthdrawa
was 11.11.1991 and the date of polling was fixed on
27.11.1991. By a notification dated 27th Decenber
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1991 the State of Maharashtra postponed el ections upto 15th
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April, 1992.

Respondents No. 1 and 2 filed a wit petition in the
Bonbay High Court challenging the election programe. By
its judgnent dated Novenber 19, 1991 the High Court allowed
the petition holding that (i) in view of the mandatory
provi sion of section 73(2) it was incunbent on the Registrar
of Co-operative Societies to prescribe the maxi num nunber of
nmenbers on the Committee of the appell ant bank by publi shing
an order in the official gazette; (ii) since no such order
was published, the election process fixed by the Collector
was illegal and invalid; and (iii) the election process was
in violation of this Court’s order dated March 15, 1989.
Agai nst the decision of the Hi gh Court the Co-operative Bank
filed an appeal in this Court.

On behal f of the appellant bank it was contended that
(i) wth the deletion of proviso to section 27(3), section
73(2) has beconme redundant; (ii) that the word ‘may’ in
section 73(2) clearly nmeant that it was an enabl i ng
provi sion and the said sub-section does not cast any duty on
the Registrar to exercise the power of prescribing naximm
nunber in_every case but only <confers wupon him the
discretion to make such an- order if the circunstances
enunerated in the said provision necessitated the exercise
of such power; and (iii) since bye-law No.28 of the Bank
already prescribed the maxi mum nunber of = nenbers in the
Conmittee to 21 nenbers and as such there was no question of
passi ng any order under section 73(2)-.

For the respondents it was contended that wunless the
Regi strar applied his mnd in the light of Section 73(2) no
el ections coul d have been declared by the Collector. It was
necessary for the Registrar to apply his mnd as to whether
the nmaxi mum nunber prescribed in the bye-laws of a  society
was justified or not and thereafter issue-an order and to
publish the sanme in the official gazette:

Al'l owi ng the appeal, this Court,

HELD: 1. The mmin purpose of introducing proviso to
sub-section (3) of Section 27 was to widen and nake the
scope of voters as broad based while electing nenbers to the
Conmittees of a federal society. It was laid down that al
the nmenmbers elected as well as co-opted shall have the right
to vote on behalf of such society while electing the nmenbers
to the Committee of a federal society. The provision  was
declared invalid by the High
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Court and thereafter it was also deleted by a Legislative
fiat by Maharashtra Act No. (X) of 1988. The position as
now stands is that in case of an election to the nmenbers of
the Commttee of a federal society, any nmenber of _ such
soci ety shall not have nore than one vote. [305 C E

The purpose of inserting sub-section (2) of Section 73
of the Act was that there was a necessity to control the
large nunber, if any, of the elected and co-opted nenbers
getting a right of vote allowed under the proviso to sub-
section (3) of section 27 of the Act. However, when the
provi so to sub-section (3) of Section 27 was struck down by
the Hi gh Court and also deleted by the legislature itself,
the purpose of introducing sub-section(2) in Section 73,
lost its thrust and relevance and even if it continued in
the Statute, it would be considered as directory and not
mandatory. [305 E-F]

1.1 It is no doubt that sub-section (2) of Section 73
of the Maharashtra Co-operative Societies Act starts with a
non obstante clause overriding anything contained in any bye
laws of a society, but at the same time the discretion has
been left to the Registrar to prescribe the maxi num nunber
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of nmenmbers of Committee of the society or class of
soci eties. This provision does not conpel the Registrar nor
nakes it obligatory to prescribe nmaxi mum nunber even when
the Registrar my be satisfied with the naxi num nunber
al r eady prescribed in the bye-laws of such soci ety.
[305 F-@

2. The order dated 27th Decenber 1991 issued by the

Covernment postponing the elections upto 15th April, 1992
woul d not apply to such co-operative societies in whose case
the election process fromthe stage of 1991. In view of

this, the notification dated 27th Decenber, 1991 cannot
apply in the case of the appellant Beed District Central Co-
operative Bank as the election process of filing nom nations
was fixed for 23.10.1991 and even the date of polling was
27.11.1991 i.e. much before 26th Decenber, 1991. [306 B-(C

3. The Collector District Beed shall complete the |eft
out stage for election'to the Board of Directors of the
appel | ant - Bank. {306- D]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1111 of
1992.
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From the Judgnent and Order dated 19.11.91 of the
Bonbay Hi gh Court in WP. No. 3398 of 1991

Sol i J. Sorabjee and A M Khanw | kar for t he
Appel | ant s.

UR Lalit, V.N Ganpule and K Mdhava Reddy, V.B.
Joshi, S.M Jadhav and A.S Bhasne for the Respondents.

S. K. Dhol akia, R B. Masodkar and K. L. Taneja for the
I ntervenors.

The Judgnent of the Court was delivered by

KASLI WAL, J. Speci al leave granted.

This appeal is directed against th Judgment of @ High
Court of Judicature of Bonmbay at 'Aurangabad dated Novenber
19, 1991. Brief facts of the case are that elections to
the Board of Directors of the Beed District Central ~Co-op
Bank Linmted a specified co-operative society under the
Maharashtra Co-operative Societies Act, 1960 (hereinafter
referred to as ‘the Principal Act’) were to be held for the
years 1991-1996. The elections are held as provided  under
the provisions of Section 73(G of the Act read with
Maharashtra specified Co-operative Societies (Elections to
Conmittees) Rules, 1971 (hereinafter referred to as ‘the
Rul es of 1971'). The Constitution of the Board of Directors
of the Beed District Central Co-op. Bank Ltd.,  (hereinafter
referred to as ‘the Beed Co-op. Bank. The el ections of the
Board of Directors for the years 1991-96 had beconme due in
Novenber, 1990. Wth a view to conduct the elections, voters
lists were initially finalised on 28.2.1990 but the sane
wer e post poned on account of CGover nirent di recti ons,
Eventual ly the Col |l ector declared the elections of the Beed
Co-op. Bank under Rule 16 of the Rules of 1971 on 8.10.1991
According to the election programme |ast date for filing
nom nations was 23.10.1991, last date for scrutiny on
25.10.1991, last date for withdrawal 11.11.91 and the date
of polling was fixed on 27.11.91, Jagannath, respondent No.
1 and individual nmenber of the Beed Co-op. Bank and
Ranki rshana Maroti being nenber of Agriculture Service Co-
operative Society, Bhayala and del egate of the said society
in the Beed Co-op. Bank filed wit petition in the Bonbay
High Court challenging the aforesaid el ection. The High
Court took the viewthat the election process had been
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started in derogation and violation of Section 73(2) of the
Act and as such
300

the same was declared is illegal and invalid . It was
directed that it will be open to the authorities to start a
new el ection programre adhering to the nandatory requirenent
of Section 73(2) of the Act taking every step in a proper
and careful manner. The Beed Co-op. Bank and its Chairnman
have cone in appeal before this Court challenging the order
of the H gh Court.

In order to appreciate the controversy we find it
necessary to nention the background of the litigation as
wel | as the various changes brought fromtinme to tinme in the
rel evant provisions of |aw.. The Maharashtra Legislature by
the Mharshtra Act No. (XLV) of 1983 sought severa
amendnments in the Maharashtra Co-operative Societies Act,
1960. The relevant amendnment for our purpose is the
foll owing proviso added to sub-sec. (3) of Sec. 27 of the
Act :

“Provi ded that, notw thstandi ng anythi ng contai ned
in this Act or in the rules made thereunder or in
any bye-laws ~of any society, where such other
society is-a federal society belonging to any of
the categories specified in Section 73-G then al
the nenbers elected to , and the nmenbers, if any,
co-opted or appointed under Section 73-B on the
commttee of such first society shall have the
right towvote on its behalf in the affairs of such
ot her society;

Provided further that, ~where the election is to a
reserved seat under Section 73-B, no person shall have nore
than one vote".

The aforesaid amendnent was challenged by filing wit
petitions Nos. 2170 and 2054 of 1984 and the Hi gh Court by
its order dated 8.1.1985 declared the aforesaid proviso to
sub-section (3) of Section 27 as- void and inoperative.
After the said decision a wit petition No. 787 of 1984 was
filed by four petitioners i ncl udi ng Jagannat h and
Ranmakri shan, the present respondents Nos. 1 and 2 and the
H gh Court following its earlier decision dated 8.1.1985
rendered in Wit petition Nos. 2170 and 2054 of 1984, by _an
order dated 15.1.1985 allowed the wit petition and gave a
declaration that all steps taken by the Beed Central co-op.
Bank Ltd., for holding elections of the Bank and “all the
steps taken on the basis of Proviso to sub-s.(3) of Section
27 were null and void. The parties aggrieved against the
af oresai d decision filed Special Leave Petition before this
Court . This Court granted Special Leave and registered
Cvil Appeals Nos. 1907 and 1908 of 1989. Bef ore’ the
af oresaid appeals cane up for final hearing by
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this Court the Mharashtra Legislature br ought the
Maharashtra Act No. (XX) of 1986 an Act further to anend the
Maharashtra Co-operative Societies Act, 1960. By this
amendnment Act, Section 73 of the Principal Act was
renumbered as sub-s. (1) thereof; and after sub-s.(1) as so
renunbered, the follow ng; sub-s.(2) inserted:

"(2) Notw thstanding anything contained in any
bye-laws of a society or class of societies, the
Registrar may, having regard to the area of
operation, subscribed share capital or turnover of
a society or class of societies, by general or
special order, published in Oficial Gazette,
prescribe the maxi mum  numnber of menber s on the
conmittee of such society or cl ass of soci eti es,
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as may be specified in such order".

The Mahar ashtra Legi sl ature further br ought an
amendnment by Maharashtra Act No. (X) of 1988 to anend the
Maharashtra Co-operative Societies Act, 1960 and the |Ist
proviso to sub-s.(3) of section 27 was deleted. After the
af oresai d changes in the principal Act, this Court by order
dated March 13, 1989 di sposed of the Cvil Appeal Nos. 1907
and 1908 of 1989. This Court passed the followi ng order:-

“I't is brought to our notice by the |earned
counsel for both the parties that subsequent to
t he Judgnent of the Hgh Court Section 73 of t he

Mahar asht r a Co- operative Societies Act has been
anmended by addition ‘of sub-section (2) of Section
73 of t he Act in 1986. In view of t he above
amendnent it is submtted by | ear ned counsel for
bot h t he parties that the elections to t he co-
operative societies in question have to be held in
accor dance wi th t he amended I aw. We accordi ngly
make an’/ order in substitution of the order of t he
Hi gh Court that el ections to t he co-operative
soci eti es nay be hel'd in accordance with t he
amended law as early as possible. The appeal s are

di sposed of accordingly."

Thereafter the Collector fixed the progranme of
el ection nmentioned above and the respondents Jagannath and
Ranmakri shna filed the wit petition chal | engi ng t he
programme of election and the wit petitionfiled by them
was allowed by order dated Novenmber 19, 1991 which is now
the subject matter of chall enge before us.
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We have heard | earned counsel for the parties and have
thoroughly perused the record. The short controversy raised
before wus is regarding sub-s. (2) of Section 73 of ‘the Act
inserted in the Act by Mharashtra Arendnment Act (XX) of
1986, to be mandatory or directory. ~The H gh Court has
taken the view that the above provision is mandatory and it
was i ncunbent on the Registrar of (the co-operative societies
to prescribe the maxi mum nunber of nenbers of the 'Conmittee
of the Beed Co-operative Bank by issuing a specific  order
and to publish such order in the Oficial Gazette. The High
Court further held that in the absence of such - order _in
respect of the Beed Co-operative Bank fol | owed by
publication in the official Gazette, the election process
fixed by the Collector was liable to be declared illegal and
invalid. The H gh Court also took the viewthat this Court
also in its order dated 15.3.1989 had clearly given a
direction to conply with the provisions of sub-s. (2) of
Section 73 and as such the programme of election fixed by
the Collector was in violation of the order of this  Court
al so.

Shri Soli J Sorabji, Learned Senior Counsel, <appearing
on behalf of the appellants subnitted that sub-s. (2) of
Section 73 was inserted only with a view to curtail the

unequal voting rights conferred on the nenbers of the
soci ety circunstanced on account of insertion of proviso to
sub-s. (3) of Section 27 of the Act. It was contended that
adnmttedly the aforesaid porviso to sub-s. (3) of Section 27
was deleted on 22.4.1988 by Maharashtra Act No. X of 1988.
Wth the deletion of the above proviso sub-s. (2) of Sec. 73
became redundant. It was contended that the insertion of
sub-s. (2) of Section 73 was necessitated for validating the
proviso to sub-s. (3) of Section 27 as both these provisions
were conplinmentary to each other. It was contended that
prior to the insertion of sub-s. (2) of Section 73, the
constitution of the Commttee of the Beed Co-operative Bank
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was dependent on its own bye | aws which were dully approved
by the Registrar of the co-operative societies. The bye | aw
No. 28 of the Beed Co-operative Bank al ready prescribed the
maxi mum nunber of nenbers in the commttee to 21 menbers and
as such there was no question of passing any order under
sub-s. (2) of Section 73. It was subnmitted that the word
‘may’ in sub-s. (2) of Section 73 clearly neant that the
said provision was an enabling provision and not nandatory
as held by the High Court. The said sub-section does not
cast any duty on the Registrar to exercise the power of
prescribing maxi mum nunber in every case but only confers
upon him the discretion to nake such an order if the
ci rcunst ances enunerated in the
303

sai d provision necessitated the exercise of such power. It
was al so contended t hat such power coul d al one be exercised
by the Registrar where either the maxi nrum nunber of menbers
on the Commttee fixed in the bye laws was required to be
changed in the opinion of the Registrar or where the the bye
laws of ‘a society may not have fixed the maxi mum nunber at
all. In that kind of case, if any , order was passed by the
Regi strar then such order was required to be published in
the official Gazette.

It was al so contended that if this provision is held to
be nmandat ory, it would result in i.nval i dating the
constitution of nunerous managing Conmittees of the co-
operative societies in the State of Maharashtra and this
coul d never have been the intention of the Legislature.

On the other hand Sh. U/R~ Lalit, Learned Senior
counsel for the respondents Nos. 1 and 2 _Sh. Dholakia |,
Learned Seni or Counsel for one of the Intervenors supported
the inpugned Judgnent of the Hi gh Court. It was contended
that wunless the Registrar applied his mind in the light of
the provisions contained in sub-s.(2) of Section 73 no
el ecti ons coul d have been declared by the Collector. It was
necessary for the Registrar to apply his mnd as to  whether
the maxi mum nunber prescribed inthe bye laws of a ' society
was justified or not and thereafter issue an order and to
publ i sh the same in the official Gazette. In t he
alternative it was subnitted that in the event of this
Hon’ bl e Court taking a different view fromthat of the High
Court, it was necessary to issue a fresh election progranme
in viewof the fact that all the contesting candi dates were
i nforned that the el ection programe fixed by the Collector
had been set aside by the H gh Court. It was also submtted
that the State of Maharashtra has now i ssued a Notification
on 27th December, 1991 postponi ng such el ections upto 15th
April, 1992.

It is worthwhile to note that the stand taken by the
State of Maharashtra before us is that proviso to sub-s. (3)
of Section 27 was inserted in order to make the electorate
broad based and nore representative in character, where the
other society was federal society belonging to any of the
category nmentioned in sub-s. (3) of Section 27 of the Act,
it was proposed to provide that the right to vote on behalf
of the nenbers of society should be conferred on all the
el ected nenbers and co-opted nenbers appointed on the
comm ttee under Section 73 instead of single representative
exerci sing such right of vote. The said provision was
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declared invalid by the Hgh Court of Bonbay by its
Judgnentde dated 8.1.1985 and the said proviso was deleted
by Act No. (X) of 1988. As the said proviso has been
del eted, the sub- s.(2) of Section 73 has lost its rel evance
now and it has remained only as an enabling provision
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i nstead of a nandatory one.

We shall have to consider the question of sub-s. (2) of
Section 73 being nmandatory or directory in the background of
changes made fromtime to time in the Principal Act and the
effect of the directions given by this Court in its order
dated 13.3.1989. The Beed District Central Co-operative
Bank is a specified Co-operative Society having a federa
character. The elections to the Board of Directors have to
be held according to the provisions of the Rules of 1971 in
conformity wth the provisions of the Act and the bye |aws
made by it. The constitution of the Board of Directors is
provided in bye |aw No.28 which clearly states that the
managenent of business and affairs of the bank shall be
entrusted to a Board of Directors which shall hold office
for five years consisting of not nore than 21 menbers. Thus
the bye-laws clearly specify that the maxi mum nunber of the
Board of Directors-woul d be 21.- The bye | aws have been nade
with the approval of the Registrar Co-operative Societies.
Proviso to Sub-s.(3) of Section 27 was inserted by Act
No. (XLV) " of 1983. Section 27 dealt with voting powers of
nmenbers. After deletion, of the proviso to Sub-s. (3) of
Section 27, by Maharashtra Act (XX) of 1988, Sub-s. (3) of
Section reads as under : (p:-103) (Annexure-D)

S. 27 Menbers and their Rights and Liabilities :

Voting powers of nenbers. 1[(1) Save as
otherwi se /provided in sub-sections (2) to (7),
both inclusive, no menber of any  society shal
have nore than one vote in its affairs; and every
right to vote shall be exercised personally and
not be proxy :

Provided that, in the case of -equality of
votes of the Chairman shall have a casting vote;]

(2) Wiere a share of a society is held
jointly by nore than one person 2 [the person
whose nanes stands first in the share certificate,
if present, shall have the right to vote. But in
his absence the person whose name stands  second,
and in the
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absence of both, the person whose nane
stands next, and likewi se, in the absence of the
precedi ng persons the person whose name is next  on
the share certificate, who is present and who 1is
not, mnor, shall have the right to vote.]

(3) A society which has invested any part of
its funds in the shares of another society, nay
appoi nt one of its menbers; to vote on its behalf
in the affairs of that other society; and
accordingly such menber shall have the right to
vote on behal f of first society;

The main purpose of introducing proviso to sub-s.(3) of
Section 27 was to wi den and nake the scope of voters as
broad based while electing nenbers to the committee of a
federal society. It was laid down that all the nenbers
el ected as well as co-opted shall have the right to vote on
behal f of such society while electing the nenbers to the
Conmittee of a federal society. The provision was declared
invalid by the High Court and thereafter it was al so del eted
by a Legislative fiat by Maharashtra Act No.(X) of 1988.
The position as now stands is that in case of an election to
the nenbers of the conmttee of a federal society, any
nmenber of such society shall not have nore than one vote.
The purpose of inserting sub-s. (2) of Section 73 of the Act
was that there was a necessity to control the large nunber,
if any, of the elected and co-opted nenbers getting a right
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of vote allowed under the proviso to sub-s. (3) of Section
27 of the Act. However, when the proviso to sub-s. (3) of
Section 27 was struck down by the Hgh Court and also
del et ed by the Legislature itself, the pur pose of
i ntroducing sub-s.(2) in Section 73, lost its thrust and
rel evance and in our vieweven if it continued in the
Statute, it would be considered as directory and not
mandatory. It is no doubt that sub-s. (2) of Section 73
starts with a non obstante clause overriding anything
contained in any bye |laws of a society, but at the sanme tinme
the discretion has been left to the Registrar to prescribe
the maxi mum nunber of menbers of the Committee of the
society or class of societies. 1In our viewthis provision
does not conpel the Registrar nor nakes it obligatory to
prescri be maxi mum nunber even when the Registrar nmay be
satisfied with the maxi mumnunmber already prescribed in the
bye |aws of such society. As already nentioned above the
State of Mharashtra has also taken the stand in their
witten subnmi ssions placed before us that after the deletion
of the prioviso to sub-s. (3) of Section 27 the provision of
sub-s. (2) of Section 73 has lost its rel evance
306

and it has remmined only as an enabling provision instead a
mandat ory one.

Thus we find force in the subnissions nade on behal f of
the Beed Co-operative Bank, the appellant before us that the
provi sion of section 73(2) are directory and not nandatory.

As regards the order dated 27th Decenber, 1991 issued
by the Governnent postponing the elections upto 15th April
1992 and placed on the record of the case suffice to say
that the sane woul d not apply to such co-operative societies
i n whose case the el ection process fromthe stage of naking
nom nati ons has already comrenced  on or before 26t h
Decenber, 1991. |In viewof this, ~the notification dated
27t h Decenmber, 1991 cannot apply in the case of the
appel l ant Beed District Central Co-operative Bank ' as the
election process of filing nomnations was fixed for
23.10.91 and even the date of polling was 27.11.1991 i.e.
much before 26th Decenber, 1991. In view  of t hese
circunstances we allow this appeal, set aside the Judgnent
of the H gh Court and dismss the Wit petition filed by the

respondents Nos. 1 and 2. In the facts and ci rcumnst ances
of the case we pass no order as to costs. As a result of
the above order the Collector District Beed shall ~conplete

the left out stage for election to the Board of Directors of

the Beed District Central Co-operative Bank |imted.

T.N A Appeal al | owed.
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