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ACT:

I ncome-tax--Rectification, scope of--I1f can be equated with
revi ew under the Code--Advance Paynent of tax-Penal interest
due to additional tax on rectification, if could be inposed-
Code of Civil Procedure (V of 1908), O 47, r. 1-Indian
| ncome-tax Act, 1922 (11 of 1922), ss. 18A (8), 35.

HEADNOTE

After the respondents net assessable income for the \years
, 952- 53 was determned, it declared di vi dends whi ch
attracted provisions of the Finance Act, 1952, and becane
liable to the
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paynment of additional incone-tax, which fact was overl ooked
by the Income-tax O ficer, who, after giving notice under s.
35 of the Inconme-tax Act, rectified the errorand i nposed an
additional tax at the rate of one anna in the rupee. He
| ater discovered that this was al so erroneous and the rate
should have been five anmas in a rupee and rectified the
error; by the same order the omission to inpose pena
interest wunder s. 18A(8) was rectified and penal interest
was inposed. The respondent’s case before the |'Hi gh Court
was that s. 35.of the Act did not apply and that on the
nerits the additional tax could not be inposed. The/ Hi gh
Court held that the necessary foundation for the exercise of
the powers under S. 35 bad not been laid and therefore the
Income-tax O ficer had no jurisdiction to make the ' order
and al so that the penal interest under s. 18A(8) of the Act
for failure to make advance deposit was also without
jurisdiction.

Hel d, that the |anguage and scope of S. 35 of the Indian
I ncome-tax Act, 1922, could not be equated with that of O
47, r. 1 of the Code of Civil Procedure. The | ncone-tax
Oficer could under S. 35 of the Act exam ne the record and
if he discovered that a m stake had been nade, could rectify
the error both of law and fact. The restrictive operation
of the powers of review under 0. 47, r. of the Code of G vi
Procedure was not applicable in the case of s. 35 of the
I ncone-tax Act.
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Held, further, that the s. 18A(8) was a nmandatory one and
the Income-tax Oficer was required to calculate t he
interest in the manner provi ded under the provisions of that
sub-section and had to add it to the assessment.

Maharana MIlls (P.) Ltd. v. Incone-tax Oficer, [1959] 36
. T.R 350 and M K. Venkatachal amv. Bonbay Dyeing & Manu-
facturing Co. Ltd., [1958] 34 |.T.R 143, discussed.
Conmi ssi oner of I ncone-tax v. El phinstone Spinning & Waving
MIls Co. Ltd. [1960] 40 |.T.R 142, Conm ssioner of |ncome-
tax, Bonmbay City v. Jalgaon Electric Supply Co. Ltd., [1960]
40 | . T.R 184 and Comm ssi oner of |ncone-tax, Bonbay Gty v.
Khat au Makanji Spng. & Weavg to. Ltd., [1960] 40 I.T.R 189
not applicable.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 311 of 1959.
Appeal . from the judgnent and order dated Cctober 31, 1955,
of the Triavancore Cochin H gh Court, Ernakulam in Oigina
Petition No. 75 of 1955.

A. N Kripal and D. Cupta, for the appellant.

Sardar Bahadur, for the respondent.

1960. Decenber 13. ~ The Judgnment of the Court was delivered
by
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KAPUR, J.-This is an appeal pursuant to-a certificate of the
Hi gh Court of Kerala against the judgment and order of that
court and the question for decisionis the applicability of
s. 35 of the Indian | ncome-tax Act (hereinafter terned
the "Act’).

The facts which have given rise to the appeal are these: The
respondent is a limted conpany which owns a spinning nills

at Alwaye. |t commenced business in January, 1951, and its
first accounting year ended on Decenber 31, 1951, and the
rel evant assessment year is 1952-53. It filed its return

showi ng an incone Rs. 3,211,284 without taking into/ account
the anount all owable under s. 15C of the Act. On  February
2, 1953, the net assessable income of the respondent was
determined at Rs. 1,47,083 after deducting Rs. 1,79,081
under s. 15C. The respondent however decl ared a divi dend of
Rs. 4,72,415 which attracted the application of s. 2 of “the
Fi nance Act, 1952, read with Part B, proviso (ii) of  First
Schedule and thus it becane liable to the paynent  of
additional income tax and this fact was overlooked by the
I ncome-tax OFficer. After giving notice under s. 35 of the
Act, the Income-tax Oficer by an order dated January 25,
1954, rectified this error and i mposed an addi tional tax at
the rate of one anna in the rupee. He l|later discovered that
this was also erroneous and the rate should have been 5
annas in a rupee. By an order dated August 12, <1954, he
rectified the error. Under s. 18A, advance income tax had
to be paid and the respondent conpany had deposited only Rs.
5,000 and therefore becane liable to penal interest under s.
18A(8) of the Act. By the sane order this omssion to
i npose penal interest was’ corrected and this error was thus
rectified.

Agai nst this order the respondent conpany went in revision
under s. 33A(2) to the Conmi ssioner of |Incone-tax but the
revision was dismssed. Thereupon the respondent conpany
filed a petition in the H gh Court of Kerala under Art. 226
of the Constitution on the ground that s. 35 of the Act did
not apply and that on the nmerits additional tax could not be
i mposed. The High Court by its judgnment dated Cctober 31
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1955 held that the orders nade were without jurisdiction and
therefore granted a wit of certiorari quashing the orders
and the Incone-tax Officer has brought this appeal pursuant
to a certificate of that H gh Court.
According to the Hgh Court, s. 35 of the Act was a
provision for rectification of "m stakes apparent on the
record" and in the opinion of the Hgh Court it was a
nm stake analogous to O 47, r. 1 of the Code of Cvi
Procedure for grant of review on the ground of mistake or
error apparent on the face of the record and it construed it
in the foll owi ng words: -
"i.e. an evident error which does not require
any ext raneous matter to show its
i ncorrectness. The error nmay be one of fact
but is not Ilimted to matters of fact and
include al so-errors of law. But the |law nust
be definite and capable of ascertainment. An
erroneous view of llaw on a debatabl e point or
a wong exposition of thelaw or a wong
application of the law or a failure to apply
the appropriate 1aw cannot be considered a
nm stake or error apparent on the face of the
record. See Chitaley’'s CP.C. Col. 11l pp.
3549-50, 5th edition."
On the ground that 'the applicability of proviso (ii) of Part
B of the First Schedule of the Finance Act was a conplex
guesti on which could not be said to be "apparent on the face
of the record", ‘the High Court held that ‘the necessary
foundation for the exercise of the powers under s. 35 had
not been laid and therefore the Income-tax Oficer had no
jurisdiction to make the order that he did. The Hgh Court
al so held that the levy of penal interest under s. 18A(8) of
the Act for failure to make advance deposit under s. ' 18A(3)
was al so without jurisdiction
The |learned Judges of the High Court seemto have fallen
into an error in equating the | anguage and scope of s. 35 of
the Act with that of O 47, r. 1, '[Cvil Procedure Code. The
| anguage of the two is different because according'to s. 35
of the Act which provides for rectification of nistakes the
power is given to the various incone-tax authorities wthin
four years fromthe date of any assessment passed by themto
rectify
240
any mstake "apparent fromthe record" and in the GCvi
Procedure Code the words are "an error apparent on the face
of the record" and the two provisions do not nean the same
t hi ng. This court in Maharana MIlls (Private) Ltd. wv.
I ncome-tax O ficer, Porbandar (1) has |aid down the scope of
s. 35 at p. 358 in the follow ng words: -
"The power wunder section 35 is no /doubt
limted to rectification of m stakes which are
appar ent from the record. A i stake
contenpl ated by this section is not one which
is to be discovered as a result of an argunent
but it is open to the Incone-tax Officer to
exam ne the record including the evidence and
if he discovers any mistake he is entitled to
rectify the error provided that if the result
is enhancement of assessnment or reducing the
refund then notice has to be given to the
assessee and he shoul d be all owed a reasonabl e
opportunity of being heard."
In that case the error arose because of an initial m stake
in deternmining the witten down val ue whi ch was subsequently
rectified. In an earlier case M K Venkatachal amv. Bonbay
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Dyeing & Manufacturing Co. Ltd. (2) where as a consequence
of a subsequent amendnent of the |law having retrospective
effect, the Income-tax O ficer reduced the anount of
interest wunder s. 18A(5) of the Act and the assessee
obtained fromthe High Court a wit of prohibition against
the Income-tax Oficer on the ground that the m stake
contenpl ated had to be apparent on the face of the order and
not a mstake resulting froman anendnment of the Ilaw even
though it was retrospective inits effect, it was held that
it was a case of error apparent from the record.
Gaj endr agadkar, J. in his judgnent said:-
"At the tine when the Incone-tax Oficer
applied his mnd to the question of rectifying
the alleged mstake, there can be no doubt
that he had to read the principal Act as
contai ning the inserted proviso as from Apri
1, 1952."
Thus this court has held that discovery of an error on
(1) [1959] 361.T.R  350.
(2) [1958] 34 I.T.R 143.
241
the basis of assessment due to an initial mstake in
determining the witten down value is a mstake from the
record and so is a misapplication of the |aw even though the
law cane into operation retrospectively. The | ncone-tax
O ficer, can, under s. 35 of the Act, exam ne the record and
if he discovers that he has nmade a mistake he can rectify
the error and the error which can be corrected may be an
error of fact or of law. The restrictive operation of the
power of review under 0. 47 R 1, Cvil Procedure Code is
not applicable in the case of's. 35 of the Act and in our
opinion it cannot be said that the order of the Ilncone-tax
Oficer in regard to assessnent in dispute was Wwthout
jurisdiction.
In regard to s. 18A (8) also the learned Judges have
m sdirected thenselves because that section is mandatory.
It provides:-
S. 18A(8) "Where, on naking the regqgular
assessnent, the Income-tax O ficer finds that
no paynment of tax has been made-in accordance
with the foregoing provisions of this section,
interest calculated in the manner laid down in
sub-section (6) shall be added to the tax as
det er m ned on the basis of the regul ar
assessnent. "
Therefore the Incone-tax Officer was required to calculate
the interest in the manner provided under the provisions of
that sub-section and had to add it to the assessnent.
Counsel for the respondent sought to raise the question as
to the applicability of proviso (ii) of Part B of /First
Schedule of the Finance Act 1952 and relied “upon the
judgments of this Court in Conmi ssioner of Income-tax V.
El phi nstone Spinning & Waving MIIs Co. Ltd. (1) and
simlar cases reported as Comm ssioner of |ncone-tax, Bonbay
Cty V. Jal gaon Electric Supply Co. Ltd. (1) and
Conmi ssioner of Inconme-tax, Bonmbay City v. Khatau Makanji
Spinning and Waving Co. Ltd. (3); but the facts of those

cases were different. |In the first case there was no tota
i ncomre and the

(1) [1960] 40 I.T.R 142. (2) [1960] 40 I.T.R 184.

(3) [1960] 40 I.T.A 189.

31
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Fi nance Act was not applicable in that case. |In the second

there was no profit in any preceding year and therefore the
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fiction failed because it postulates that there should be
undi stributed profits of one or nore years imrediately

preceding the previous year. |In the third case also the
Fi nance Act was inapplicable because the additional tax was
not properly laid wupon the total inconme and what was

actually taxed was never a part of the total income of the
previ ous year.
In our opinion the order of the Hi gh Court was erroneous.
W therefore allow this appeal and set aside the judgnent
and order of the H gh Court with costs in this court and in
the Hi gh Court.

Appeal al | owed.




