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I ncome Tax- Co-operative Bank-Interest received on deposits
wi th ot her banks-Exenption fromtaxation under Notification-
I ndi an | ncone-tax Act, 1922 (XI O 1922) SS. 10, 12.

HEADNOTE:

The Appellant Bank which was registered under  the Co-
operative Societies 'Act, 1922, received, in the relevant
account years, by way of interest on deposits wth the
I nperial Bank of India certain suns of money. The | Incone-
tax O ficer assessed the aforesaid sums under s. 12 of the
Indian Income-tax Act 1922, as inconme from other sources,
but the appellant clained that the deposits were made not
with the idea of making investnments but for the purpose of
carrying on its business as a bank and that as the interest
received on the deposits was profit —attributable to its
busi ness activities it was not subject to inconetax because
of the Notification issued by the Central Governnent under
s. 60 of the Act. Under the Notification profits of any Co-
operative Society are exenpt fromthe tax payabl e under the
Act but not inconme derived from "other sources" referred to
in S 12 of the Act.

Hel d, that the interest fromdeposits received by the Appel-
lant Bank in the present case arose out of a (transaction
entered into for the purpose of carrying on its banking
business and fell wthin the incone exenpted under the
Notification.

The Punjab Co-operative Bank Ltd. v. The Conmi ssioner of
I ncome-tax, Punjab, [1940] 8 I.T.R 635, relied on

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 228 to 230
of 1958.

Appeal s fromthe judgnent and decree dated July 2, 1957, of
the Patna H gh Court in Msc. Judicial Case No. 640 of
1955.
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C. K. Daphtary, Solicitor General of India, R Ganapathy
Ilyer and D. Gupta, for the respondent.
1960. February 22. The Judgment of the Court was delivered

by
KAPUR, J.-The appellant is a. Bank regi stered under the Co-
operative Societies Act, 1912 (Act Il of 1912) and is deemned

to be registered under the Bihar & Oissa Co-operative
Societies Act, 1935 (Bihar Act VI of 1935) which in Bihar
has repl aced. the Cooperative Societies Act of 1912. It was
carrying on banking business in the State of Bihar. One of
the objects of the Bank is to carry on general business of
banki ng not repugnant to the provisions of the Bi har Act and
rul es framed thereunder for the tine being in force (Bye-Law
3(a)vi). In the cal endar years 1945, 1946 and 1947, the
appel | ant Bank received by way of interest on deposits wth
the Inperial Bank of India the sums of Rs. 7,192, Rs. 20,250
and Rs. 22,600 respectively. It is these sunms which are the
subject matter of dispute in these three appeals which
relate to the respective assessnent years 1946-47, 1947-48
and 1948-49. These suns were not assessed when assessment
was  made under s. 23(3) of the Incone-tax Act, but
subsequently under s. 34 they were assessed as being
"inconme’ under the head " other sources’. This order was
upheld by the Appellate Assistant. Comm ssioner and by the
I ncome-tax /Appellate Tribunal. A case was then stated to
the High Court under s. 66(1) of the Act, but was decided
agai nst the appellant. The appellant brought three appeals
in this Court in regard to the three assessnent years. In
each one of ‘themthe respondent is the Conm ssioner of
I ncome-tax, Bihar & Orissa. As the appeals involve a common
guestion of |aw they were consolidated and can conveniently
be di sposed of by one judgnent.

In its return the appellant showed these various suns as |
ot her sources’, but nothing turns-on the nmanner in which the
appel lant chose to showthis incone in its return. The
I ncome-tax O ficer, however, assessed the interest for these
three years
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under s. 12 of the Income-tax Act, as incorme from 1|  other
sources’ . The appellant took-an appeal to the Appellate

Assi stant Conmi ssi oner where it was contended that as the
busi ness of the appellant Bank consisted of |ending noney
and the deposits had been made not for the purpose of
i nvest nent but for that business and thereby fulfilling the
purpose for which the Co-operative Bank was ~constituted,
these various sunms of interest were not subject to income-
tax because of the Notification issued” by the Centra
CGovernment under s. 60 of the Income-tax Act. The relevant
portion of that Notification, C.B.R Notification No. 35
dated Cctober 20, 1934, and No. 33 dated August 18, 1945,
was : -

" The follow ng classes of income shall be exenpt from the
tax payable wunder the said Act, but shall be taken into
account in determning the total incone of an assessee for
the purpose of the said Act :-

(2) The profits of any Co-operative Society other than the
Sani katta Salt Omers’ Society in the Bonbay Presidency for
the time being registered under the Co-operative Societies
Act, 1912 (Act Il of 1912), the Bonbay Co- operative
Societies Act, 1925 (Bonmbay Act VII of 1925), or the Madras
Cooperative Societies Act, 1932 (Madras Act VI of 1932), or
the dividends or other paynents received by the nmenbers of
any such Society out of such profits.

Expl anati on: For this purpose the profits of a Co-operative
Society shall not be deened to include any inconme, profits
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or gains from:-

(1) Investnents in (a) securities of the nature referred to
ins. 8 of the Indian Incone-tax Act; or (b) property of the
nature referred to in s. 9 of that Act;

(2) dividends, or

(3) the ’other sources’ referred to in s. 12 of the Indian
I nconme-tax Act "

The Appel | ate Assistant Comm ssioner, however, repelled the
contention of the appellant. He held that the business of
the appell ant consisted of | |end-
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ing noney, and selling agricultural and other products to
its constituents’ which could be planned ahead and required
no provision for extraordinary clains. He remarked that it
appeared fromthe bal ance-sheets that in the accounting year
1945 the Bank invested Rs. 13,50,000 as fixed deposits,
which, in the followi ng year was raised to Rs. 15, 00,000 and
it was only -in the accounting year 1947 that the fixed

deposits ‘* were realised on naturity with interest’. He was
al'so” of the opinionthat the Iength of the period during
which this noney 1 was kept locked in this way  showed

clearly that | not the exigencies of pressing necessities,
but the notives of investnent of surplus fund had actuated
the deposits’. He therefore held that the fixed deposits
with the Inperial Bank were held as an investnment quite
apart fromthe business of the appellant and the interest
from these deposits was not exenpt from incone-tax. He
further held'that the exenption as to the profit of a Co-
operative Society extended to its sphere of co operative
activities and thereforeinterest frominvestnents was no
part of the appellant’s business profits exenpt from
taxation. Agai nst this order an appeal was 'taken to the
I ncome-tax Appellate Tribunal and-it was there contended
that the Bank did not make the deposits as investnents, but
in order that cash mght be available to the appellant
"continuously’ for the carrying on of the purposes of its
busi ness, and that the deposits -were intimately connected
with the business of the appellant and therefore the
i nterest should have been held to be profits ‘arising  from
the business activities of the Bank, and that the finding
that the short-term deposits.in the Inperial Bank were
separate from the appellant’s banking busi ness was
erroneous. The I ncone-tax Appellate Tribunal, by its order
dated April 11, 1955, held: -

" (1) That the interest was an incone rightly to be included
under the head of | other sources’.

(2) The profits of a Co-operative Society indicates the
profit derived fromthe business which can be truly called
the busi ness of the Co-operative
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Society. Investnments by the society either in securities or
in shares or in bank fixed deposits are nmade out of surplus
funds. The interest or dividend derived from / such

i nvest ment cannot be regarded as part of the profits of the
busi ness (sic) qua such bank and therefore, it is not exenpt
from income-tax (Vide Hoshiarvur Central Co-operative Bank
v. Conmi ssioner of Inconme-tax (1),) "

Against this order a case was stated at the instance of the
appel l ant under s. 66(1) of the Act, and the following two
guestions of law were referred for the opinion of the Hi gh
Court;

(1) Wether, in the facts and circunstances of this case,
the receipt of interest on fixed deposits was an income
under the head of | other sources’: and

(2) Wether in the facts and circunstances of this case,
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the receipt of interest fromthe fixed deposits was an
income not exenmpt from taxation wunder the C  B. R
Notification No. 35 dated 20th October, 1934 and No. 33
dated the 18th August, 1945.

In the H gh Court the appellant’s contention was that the
fixed deposits were made with the Inperial Bank of India not
with the idea of mmking investnments, but for the reason that
cash should be available to the appellant is and when it was
needed for the purposes of its business. It was also
contended that the deposits were short-term deposits and
that the Bank could not carry on its business wi thout such
short-term deposits. In other words, the contention was
that nmaking deposits with the Inperial Bank was intinmately
connected with the business activities of the appellant Bank
and that the interest received on the deposits was profit
attributable to its business activities. But the Hi gh Court

did not accept this contention. It held that if the income
derived by a Co-operative Society was fromthe business of
the Co-operative Society —as such, it fell wthin the

exenption,” but if it arose out of the business wth third
partiesas in the case of investnment of surplus assets, the
exenption was inapplicable because the

(1) [1933] 24 1.T.R 346. 350.
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i nvestment of fluid assets was not a part of the business of
the Co-operative Bank and the reason for the Notification
was to exenpt profits accruing to a Cooperative Society from
‘ carrying on business of a nutual co-operative society and
upon the ground that a man cannot nmake profit or |oss out of
hi nsel .

The ground of nutuality was not relied upon before us by the
| earned Solicitor-General who appeared for the respondent.
So the sole question for determination is whether the
investment by a Cooperative Bank of its assets in fixed
deposits in the manner that the appellant Bank had deposited
its noneys falls within theterm| business’ and is there-
fore assessable under s. 10 of the Income-tax Act, or it s
an investnent the interest fromwhich would fall under the
term | other sources’ and therefore within s/ 12 of the
I ncome-tax Act. It was contended by the | earned Solicitor-
CGeneral that the finding of the Appellate Tribunal as to the
nature of these deposits was one of fact. This contention
is not sustainable. It has not been treated as a finding of
fact either by the Appellate Tribunal or by the Hgh Court.
They have both treated it as a question of law.and it is on
that basis that the reference was made.  The decision of the
guestion depends on what is conmprised within the ordinary
busi ness of a bank and whet her the busi ness of the appellant
bank is in any way different.

Rel yi ng upon the decision of the Privy Council in The Punjab
Co-operative Bank Ltd v. The Conmi ssioner —-of |ncone-tax,
Punjab (1), counsel for the appellant submitted that the
busi ness of a bank is one of dealing in noney and credit and
that laying out nmoneys in deposit with other banks is just
as nmuch a node of conducting business as | ending noneys to
borrowers whether nenbers of the society or to other co-
operative societies, and is therefore a part of t he
appel l ant’ s busi ness. Therefore, where out of noneys in
deposit with a bank a portion is put away or laid out in
securities or in deposits with another banker, two objects
are served: (1) the noneys which are not imediately
required do not renain idle but

(1) (1940] 8 1.T.R 635
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earn interest; and (2) if and when noney is required to neet
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any demand, the investnment i. e. the deposits as well as the
securities provide a source fromwhich these requirenents
can easily be nmet. Thus the credit of the bank renmins
uni npaired and its noneys continue to earn interest.

Counsel for the respondent argued that where nobneys are so
[ aid out they cannot be termed ‘ carrying on business of the
bank’ and therefore any suns comng in fromsuch investnents
cannot be termed profits arising from business, but they are
income froml| others sources,. |In support of this argunent
reliance was placed by counsel on The Madras Central Urban
Bank Ltd. v. Comm ssioner of |Income Tax (1); The WMadras
Provi nci al Co-operative Bank Ltd., Madras v. Conmi ssioner of
Income Tax, Madras (2) ; Conm ssioner of Income Tax, Burnma
v. Bengal ee Urban Co-operative Credit Society Ltd. (3) ;
Comm ssi oner of Income Tax, Madras V. Mdras Provincial Co-
operative Bank Ltd. (4); Hoshiarpur Central Co-aperative
Bank Ltd. v. Comm ssioner of Incone Tax, Sima (5); Cochin
Cottage Industries Cooperative Marketing Society Ltd. wv.
Conmi ssi oner~ of Incone Tax, Mysore & C. (6). But none of
these cases supports the argunment raised on behalf of the
respondent . In the Madras Central Urban Bank case (1) the
society was requiredto invest 40 per cent. of its tota
l[iability under call deposits in a liquid or fluid form and
the society invested it in Governnent securities which
pr oduced i'nterest. It was held that i nterest from
securities was not part of the profits of the business of
the society as it was not obliged to invest in such
securities.  Simlarly in the Madras Provincial Co-operative
Bank Case (2) also the incone which was the subject nmatter
of dispute was interest received by the bank from its
investnments in CGovernment securities and-it was held that it
was not part of the incone derived fromits business. The
Rangoon case, Conmi ssioner of Incone-tax, Burma v. Bengal ee
Urban Co-operative Credit ~ Society (3) was also a case
rel ating

(1) I.L.R 52 Mad. 640 F.B.

(2) I.L.R 56 Mad. 837 F.B.

(3) [1934] 2 1.T.R 121

(4) 1.L.R 1943 Mad. 390.

(5) [1953] 24 1.T.R 346.

(6) (1956] 30 I.T.R 356.
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to inconme derived frominterest on capital  invested in
Covernment securities. At p. 128, Page, C J., said:-

from securities nor incone derived fromCO property are
profits’ wthin the meaning of that termas wused in  the

notification........................ It Cc my be t hat
i nvestment of capital in properties or securities is part of
the business of an assessee, and in such a case, in ny

opi nion, the net incone accruing fromsuch investnents woul d
be, and be chargeabl e as, profits of the business "

(As the matter had not been considered fromthis point of
vi ew the case was sent back for doing so).

These cases before the amendnment of the Notification show
that the incone which was exenpted was profit from business
and not income from sources which fell under ss. 8 and 9 of
the Incone-tax Act. The Conmi ssioner of Incone-tax, Madras
v. The Madras Provincial Co-operative Bank Ltd. (1) was a
case where noneys had been invested in debentures and for
reasons simlar to the ones given in the cases above-
mentioned,, it was held that interest derived therefrom was
not profits of the business.

Counsel for the respondent relied on a judgnment of the
Punj ab Hi gh Court in Hoshiarpur Central Cooperative Bank v.
Conmi ssioner of Income-tax, Sima (2). |In that case the
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Government authorised the Bank to deal in sugar, oil and
st andard cloth and it nmade profit thereform Those
activities were neither its business under the bye-laws nor
within its objects. The question was whether this profit
was exenpt fromincone-tax on account of its being profits
of a co-operative society and it was held that the decided
cases showed that where incone was derived by a co-operative
society, the profits were within the exenption, but not if
the business was of the nature not covered by the objects of
the society. This line of reasoning has not formed part of
the respondent’s argument in this Court and the case
therefore has no application to the facts of the present
case. The decision in Cochin Cottage |Industries Co-
operative

(1) I.L.R [1943] Mad. 390

(2) [1953] 24 1.T.R 346

9
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Marketing Society Ltd. v. Conm ssioner of I|ncone-tax, Msore
& c. (1) proceeded on the sanme ground. In that case the

profit which was hel'd not to be exenpt

under the Notification was the apportioned profit of the
society from its dealings with non-nenbers. In the Surat
Peopl es’ Co-operative Bank Ltd. v. The Conmm ssioner of
| nconme-tax, '/Ahmedabad (2) the profit arose during the course
of banki ng busi ness out of the sale of Government securities
whi ch forned part of the stock-in-trade and as it was a co-
operative bank the profits made from such sales were held to
be exenpt fromtaxation under the Notification

In the instant case the co-operative society (the appellant)
is a Bank. One of its objects is to carry on the genera

busi ness of banki ng. Li ke other _banks noney is its
stock-in-trade or circulating capital and its nor ma
business is to deal in noney and credit. It cannot be said

that the business of such a Bank consists only in receiving
deposits and I|ending noney to its nenbers or @ such other
societies as are nentioned in the objects and that when it
lays out its noneys so that they may be readily available to
nmeet the demand of its depositors if and when they arise, it
is not a legitimate node of carrying on of its banking
busi ness. The Privy Council in The Punjab Cooperative Bank
Ltd. v. The Comm ssioner of Incometax, Lahore (3) where the
profites arose from the sale of Governnent securities
pointed out at p. 645 that in the ordinary -cases the
busi ness of a Bank essentially consists of _dealing wth
noney and credit. Depositors put their nmoney in the Bank at
a small rate of interest and in order to neet their demands
if and when they arise the Bank has always to keep suffi-

cient cash or easily realizable securities. That is a
normal step in the carrying on of the banking business. In
other words | that is an act done in what - is truly the
carrying on or carrying out of a business’. It may be added

that another node of conducting business of a Bank is to
place its funds in deposit with other banks and that also s
to neet demands which nay be made on it. It was however
ar gued

(1) [1956] 30 1.T.R 356 (2) [1958] 33 |I.T.R 396.

(3) [1940] 8 1.T.R 635
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that in the instant case the noneys had been deposited wth
the Inperial Bank on long termdeposits inasnuch as they
were deposited for one year and were renewed from tinme to
time also for a year; but as is shown by the accounts these
deposits fell due at short intervals and would have been
avail able to the appell ant had any need arisen.
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Stress was laid on the use of the word | surplus’ both by
the tribunal as well as by the Hi gh Court and it was also
contended before us that in the byel aws under the heading |

busi ness of the bank’ it was provided that the bank could |

i nvest surplus funds when not required for the business of

the bank in one or nore ways specified in s. 19 of the Bihar
Act (d. 4 111(i) of the Bye-Laws). Whether funds invested
as provided in s. 19 of the Bihar Act would be surplus or
not does not arise for decision in this case, but it has not

been shown that the noneys which were in deposit with other
banks were | surplus’ within that bye-law so as to take it

out of banking business. As we have pointed out above, it

is a normal node of carrying on banking business to invest

noneys in a manner that they are readily avail able and that

is just as mucha part of the nbde of conducting a Bank’'s
busi ness as receiving deposits or lending nopneys or
di scounting- hundies or issuing demand drafts. That is how
the circulating capital i's enployed and that is the nornma

course - of business of a bank. The nobneys laid out in the
form of deposits as in the instant case would not cease to
be a part of the circulating capital of the appellant nor
woul d they cease to formpart of its banking business. The
returns flowing fromthemwould formpart of its profits
from its business. 1In a comercial sense the directors of
the conpany owe it to the bank to make investnments which
earn theminterest instead of |etting noneys lie idle. It
cannot be said that the funds of the Bank which were not
lent to borrowers but were laid out in the formof deposits
in another bank to add to the profit instead of lying idle
necessarily ceased to be a part of the stock-in-trade of the
bank, or that the interest arising therefromdid not form
part of its business profits. Under the bye-1laws
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one of the objects of the appellant bank is to carry on the
general busi ness of banking and therefore subject to the Co-
operative Societies Act, it has to carry on its business in
the manner that ordinary banks do. It may be added that the
various heads wunder s. 6 of the Income Tax Act ’'and the
provi sions of that Act applicable to these various heads are
mutual |y exclusive. Section 12 is a residuary section and
does not cone into operation until the preceding heads are
excl uded. Conmi ssi oner of |ncone-tax v. Basant ‘Rai Takhat
Singh (1).

In our opinion, the Hgh Court was in error in treating
interest derived from deposits as-not ~arising from the
busi ness of the Bank and therefore not falling wthin  the
incone exenpted under the Notification. ~The appeal ' nust
therefore be allowed and the judgment and order of the High
Court set aside. The appellant will have its costs in this
Court and in the Court bel ow

Appeal al | owed.




