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PETI TI ONER
STATE OF KERALA AND ORS

Vs.
RESPONDENT:
M S TRAVANCORE CHEM CALS & MARUFACTURI NG CO. AND ARU.
DATE OF JUDGVENT: 11/11/1998
BENCH

S. P. BHARUCHA, G T. NANAVATI, B. N. KI RPAL

ACT:

HEADNOTE

JUDGVENT:

JUDGVENT

Kirpal.J.

Leave granted. Del ay condoned.

In these appeal s the appellants are aggrieved by the

common judgnent of the Kerala H gh Court which has held

Section 59A of the Kerala General Sales Tax Act, 1963 (for

short 'the Act’) as being invalid.

Respondents in these appeals, nanufacture and sel

various conmodities |like copper sul phate, batteries, battery

pl ates, electrical goods, |aboratory apparatus, battery spare

parts etc. If during the course of their assessnent

proceedi ngs under the Act any question used to arise relating

to the rate of tax |I|eviable on the goods sold by various

deal ers or the entry under which a particular itemsold by a

dealer would fall the sane used to be -decided by the

assessing and the appellate authorities under the Act. By an

amendnent Section 59A was inserted in the Act with effect

fromilst April, 1978. This section sought to give power to

the Government to deternmine the rate of tax and it ~reads as

fol | ows:
"59A, Power of Government to deternmine rate of
tax - If any question arises as tothe rate of
tax leviable wunder this Act on the sale or
purchase of any goods, such question shall be
referred to the GCovt. for decision and the
deci si on of t he Gover nnent thereon shal
not wi t hst andi ng any other provision in this Act,

be final."
In exercise of the powers given by the said Section
59A the State Govt. issued orders, from time to tine,

purporting to «clarify the rate of sales tax. On 23rd April
1984, an order was issued by the State Govt. Purporting to
clarify the rate of sales tax on various itens. One of the
items contained in this order was tinned foods Iike Horlicks,
Viva, Boost, Bournvita, Ovunalt etc. By this order the
Governnment stated that the said itens of tinned food were
covered by Entry-6 of the First Schedul e of the Act.

Ms Parry and Conpany, one of the respondents in

these appeals, wote a letter dated 11th Dec., 1984 to the
Secretary, Boar d of Revenue, with regard to t he
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classification of aforesaid item- Horlicks. It was stated
inthis letter that they were registered dealers since 30th
June, 1957 and all along successive officers had accepted
their classification of Horlicks as a nild product falling
under SI. No. 33 of the First Schedul e and therefore, they
were liable to pay tax at a lesser rate and not at the rate
of ten per cent which was payable under SI. No. 6 of the
First Schedule. To thin letter the reply which was received
was to the following effect :

"No. 0S 2661/85/TX/ Ldis. Ofice of the Board of

Revenue (Taxes) Trivandrum- 1

dat ed

31.1.1985

From

The Secretary,

Board of Revenue (Taxes),

Tri vandrum

To

M's Parry & Conpany Ltd.,

"DARE HOUSE" Post Box No. 12,

Madras - 600001

CGent | eman,
Sub : Taxes - Sales tax rate of tax on Horlicks
etc.

Ref :Your letter dated 11.12.1984

The case at issue has al r eady been

exam ned previously and Govt. In GO Rt.314/84/TD
Dt. 23.4.1984 have clarified that Horlicks would
conme under Entry 6 of the First schedule to the
K.GS. T. Act, 1963.

Yours faithfully

Sd/ -
(Secretary [Taxes]}"
It is in view of such decisions taken by the State
CGovt. in determining the entries under which different itens
woul d fall, in exercise of its power under Section 59A of the
Act, that the respondents in these appeals filed different wit
petitions in t he Keral a Hi gh Court chal'l engi ng the

constitutional validity of Section 59A. The main contention of
the dealers was that Section 59A gave the Govt. arbitrary and
ungui ded power in determning the rate of tax applicable to
different items and furthernore, the said power had in fact
been exercised in an arbitrary manner.

The High Court in the inpugned judgnent referred to an

earlier bench decision of that Court in Dadha Pharnma Pvt. Ltd.
Vs. State of Kerala [1990 (2) KLT 307]. That was a case by way
of revision before the Hi gh Court under Section 41 of the Act.
The Hi gh Court had to deal with the applicability of . Section
59A in that case. As it was exercising limted jurisdiction of
tax revision it obviously could not pronounce on t he
constitutional validity of Section 59A. The Court observed that
if literal neaning was given to the words used in that Section
then such literal interpretation would render the Section
vul nerable to attack of being vague and uncertain and as one
taki ng away guaranteed rights. The Court, however, read down
the section in a drastic manner and sought to provi de sone
saf eguards against the arbitrary exercise of power by the Govt.
In the present case the High Court, exercising its jurisdiction
under Article 226 of the Constitution, felt wunfettered and
proceeded to examne the constitutional validity of the said
provi sion. After anal ysing the provision and seeing the nanner
in which the power had been exercised under Section 59A of the
Act, the Hgh Court came to the conclusion that the said
section had all of the features of del eterious vagueness and it
was unconstitutional being violative of Article 14 of the
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Constitution.
On behal f of the appellants it was contended by M.
K. N.Bhat, |earned senior counsel, that Section 59A is a piece
of del egated |egislation conferring power on the GCovt. to
deci de any question regarding rate of tax. The section, it was
submitted, furnishes the Iimtations subject to which the power
could be exercised. This power, it was contended, was in
respect of classification under the Schedule and not for
l evying a tax.
On the other hand the I|earned counsel for t he
respondents submitted that the effect of Section 59A is that
whenever a direction is issued under the said provision the
statutory right of appeal etc. is taken away and the section
itself contains no guidelines and gives unbridled powers to the
Covt. to act in any manner it feels like.

Li ke other taxing statutes the Kerala Ceneral Sales Tax
Act contains el aborate provisions relating to assessnent of tax
and filing of appeals and revisions to the higher authorities.
Chapter 1V deals with assessnent, collection and levy of tax.
Section. ‘17 contains the procedure which is to be foll owed by
the assessing authority. |If the assessing authority does not
accept the return as submitted by the dealer then he is under
an obligation to give a reasonable opportunity to the deal er of
bei ng heard before finalising the assessnent. In the event of
the dealer being’ aggrieved by the assessnent order so passed
Chapter-VIl contains  provisions for appeals and revisions.
Appeal to the Appellate Assistant Conmissioner is filed under
Section 34; Section 36 gives the power to t he Deput y
Conmi ssioner to revise an order on an application being nade
and power of revision.is also given to the Board of Revenue
under Section 38 of the Act. Section 39 is a provision which
provi des for appeal to the Appellate Tribunals against certain
orders. Section 40 enables an appeal to be filed to the Hi gh
Court by any person objecting to an order affecting ' him which
was passed by the Board of Revenue under Section 37, while
Section 41 gives a person right to file a revision in the High
Court from an order passed by the Tribunal under Section 39 of
the Act. It is apparent fromreading of these provisions that
guestions like the rate of tax or the entry under which sal e of
particular goods are to be taxed can be raised and deterni ned
bef ore various quasi judicial and judicial authorities. There
is a right of appeal and revision whichis given to a person
who is aggrieved by any order.
Pl ai n readi ng of Section 59A shows that if any question
relating to the rate of tax |eviable under the Act on any goods
is referred to the GCovt. t hen its deci si on t her eon
notwi thstanding any other provision in this Act is final".
This section does not indicate as to who can nake a reference
to the Govt. There is no obligation on the Governnment to hear
any deal er before it decides as to the rate of tax leviable on

the sales or purchase of any type of goods. In fact, as we
have noticed earlier, by an omibus order dated 23rd April
1984 the Covt. decided rates of tax payable in respect of

various itens w thout any opportunity of being heard having
been granted to any of the dealers. Lastly section 59A clearly
states that the decision so given by the Govt. shall be fina
and woul d have an over-riding effect.

There is no warrant in our opinionin trying to read

down the provisions of Section 59A. The works of the said
provi sion are clear and unanbi guous. The said section gives
absolute power to the Govt. to decide any question regarding
the rate of tax leviable on the sale or purchase of goods any
manner it deens proper and finality is given to such a
deci si on.

Section 59A  enabl es t he CGovt. to pass an
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adm nistrative order which has the effect of negating the
statutory provisions of appeal, revision etc. contained in
Chapter VI1 of the Act which would have enabled the appellate
or reversional authority to decide upon questions in relation
to which an order under Section 59A is passed. (Quasi judicia

or judicial determ nation stands replaced by the power to take
an admnistrative decision. There is nothing in Section 59A
which debars the Governnent from exercising the power even
after a deal er has succeeded on a question relating to the rate
of tax before an appellate authority. The power under Section
59A is so wde and unbridled that it can be exercised at any
time and the decision so rendered shall be final. It my well

be that the effect of this would be that such a decision may
even attenpt to over-ride the appellate or the reversiona

power exercised by the High Court under Section 40 of the Act
as the case may be. The section enables passing of an
executive order which has the effect of subverting the schene
of a quasi-judicial and judicial resolution of the lis between
the State and the dealer.

We are unable to agree with the subnission of M. Bhat

that the section furnishesa linitation subject to which the
power can be exercised. The section does not contain any
guidelines as to at what stage the power can be exercised and
not does the exercise of such a power nake it amenable to the
appel | ate or reversional provisions provided by the Act. It is
no doubt true that in certain enactnents of « other States the
CGovt. has the power but such power is not unbridled. For
exanpl e under Section 49 of the Delhi Sales Tax Act, 1975,
power has been given to the Conm ssioner of Sales Tax to
determ ne certain disputed questions. The said section reads
as under:

"49 Determ nation of disputed questions - (1) If any
guestion arises, otherwise than in proceedings
before a court, or before the Commi ssioner has
conmenced assessnent or _reassessment or a dealer
under section 23 or. section 24, whether for the
pur poses of this Act.

(a) any person, society, club or association or any
firmor any branch or departnment of any firm is a
deal er; or

(b) any particular thing done to any goods anounts
to or results in the manufacture of goods w thin the
neaning of that term as given in clause (h) of
section 2; or

(c) any transaction is a sale, and if so, the sale
price therefor; or

(d) any particular dealer is required to be
regi stered; or

(e) any tax is payable in respect of any particul ar
sale or if the tax is payable, the rate thereof;

the Conmi ssioner shall, within such period as may be
prescri bed make an order determ ning such question
Expl anati on - For the purposes of this sub-section,
the Conmi ssioner shall be deened to have conmenced
assessnent or reassessnent of a deal er under section
23 or section 24, when the dealer is served with any
notice by the Conm ssioner under section 23 or
section 24, as the case may be.

[ 2] The Conmi ssi oner may direct t hat t he
determ nation shall not affect the liability of any
person under this Act as respects any sale effected
prior to the determ nation

[3] If any such question arises from any order
already passed under this Act or under the Benga
Fi nance (Sal es Tax) Act, 1941, as then in force in
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Del hi, no such question shall be entertained for
determ nati on under this section; but such question
nmay be raised in appeal against or by way of
revi sion of such order."
The aforesaid section itself provides that a question for
determ nation nust arise otherwise than in proceeding before a
Court or before the Conm ssioner has comrenced assessnent or

re-assessnent. Furthernmore  sub-section 2 enabl es t he
Comm ssioner to direct that the deternmination of the question
shall not affect the liability of any person under that Act in

respect to any sale effected prior to the determ nation. No
such safeguard or guideline as provided in said Section 49 of
the Del hi Sales Tax Act is present in the nain provision

W are in conplete agreement with the view of the

Keral a High Court that Section 59A of the Act is violative of
Article 14 of the Constitution and the H gh Court was,
therefore, right in striking down the said provision. For the
af oresai d reasons these appeal s are dismssed with costs.




