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ACT:

Prison Prisoner Legislation vis-a-vis-Code of Crinmina
Procedure Code, 1973 (Act Il of  1974)-Section 433A, as
Indicated with effect from 18th Decenber, 1978, prescribing
a mnimm of 14 years of actual inprisonment for the two
types of lifers, vires of-Pardon Jurisprudence-Effects of
Section 433A on Articles 72 and 161-Whether section 433A 1
isolates Article 14 being wholly arbitrary and irrational -
Wet her section 433A | acked | egi slative conpetency under the
lists and al so contravene Article 20(1) of the Constitution-
VWet her the various provisions for rem ssion ~under the
prison the Prison Act and Rul es and other |egislation had
their full operation not wthstanding section 433A, thanks
to the savings provision in section 5 of the Code of
Crimnal Procedure Code Constitution of India, @ 1950,
Articles 14, 20(1), 72, 161, 246(1), (2) an(l 254, Entry II
List 111 of the Seventh Schedule, Code of Crinina
Procedure, 1973, sections 5, 432, 433, 433A-Prisons  Act,
1894 (Central Act), section 59 (27) read wth Genera
Cl auses Act.

HEADNOTE:

Dismssing the wit petitions but partly allow ng, the
Court
N

HELD: By lyer, J. (on behalf of Y. V. Chandrachud,
C.J., P. N Bhagwati. J. and hinself)
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1. Section 433A of the Code of Crimnal Procedure Code
as i ntroduced Wth ef f ect from 18-12-1978 is

constitutionally valid. My be, penologically the prol onged
terns prescribed by the Section is supererogative [1248 C D

2. Section 433A is suprenme over the Rem ssion Rul es and
short-sentencing, statutes nade by the various States. [1248
Dl

3. All remssions and short-sentencing passed under
Articles 72 and 161 of the Constitution are valid but
release with followin |life sentence case only on Governnent
maki ng an order en masse or individually, in that behalf
[ 124D E]

4. Section 432 and section 433 of the Code are not a
mani festation of Articles 72 and 161 of the Constitution but
a separate, though simlar, power and section 433A, by
nullifying wholly or partially these prior provisions does

not violate or detract from the full operation of the
constitutional power to pardon, comute and the |ike. [1248
E- F]

5. Section 433A° of the Code does not contravene the
provisions of Article 20(1) of the Constitution. [1248G

6. Imprisonnent for life lasts until the last breath
and whatever the length of renissions earned, the prisoner
can claimrel ease only if the remaining sentence is renmtted
by Government. [1248 G

CGopal Vinayak Godse v. State of -Maharashtra & Os.,
[19611 3 S.C.R 440, reiterated

1197

7. Section 433A, in both its linmbs (i.e. both types of
l[ife inprisonment specified in it), 1is ~prospective in
effect. The mandat ory- m nimum  of 14  years act ua
i mprisonment will not operate agai nst those whose cases were

decided by trial court before the 18th  Decenber, 1978,
directly or retroactively as explained in the judgnent when
section 433A cane into force. Al '"lifers’ whose conviction
by the court of first instance was entered prior to that
date-are entitled to consideration by Governnent for rel ease
on the strength of earned rem ssions although a rel ease can
take place only it Government nmakes an order to that effect.
It follows by the same logic, that short-sentencing
legislations if any, wll entitle a prisoner to claim
rel ease thereunder if his conviction by the court of first
instance was before section 433A was brought into effect.
[1248 H, 1249 A]

8. The power under Articles 72 and 161 of the
Constitution can be exercised by the Central and the State
CGovernments, not by the President or Governor on-their own.
The advice of the appropriate Government binds the Head of
the State. No separate order for each individual case is
necessary but any general order nade nust be clear enough to
identify the group of cases and indicate the application of
mnd to the whol e group. [1249-D

9. Considerations for exercise of power under Articles
72/161 may be nyriad and their occasions protean, and are
left to the appropriate Governnent, by no consideration nor
occasi on can be whol |'y irrel evant, irrational,
discrimnatory or mala fide. Only in these rare cases will
the court exam ne the exercise. [1249 D E

10. Al'though the remission rules or short-sentencing
provisions proprio vigore may not apply as against section
433A. if the Government, Central or State, guides itself by
the self-same rules or schenes in the exercise of its
constitutional power. Until fresh rules are nmade in keeping
with experience gathered, <current social conditions and
accepted penol ogical thinking. the present remssion and
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rel ease schenmes may usefully be taken as guidelines under
Articles 72/161 and orders for release passed. Governnent
cannot be faulted, if in some intractably savage
del i nquents, section 433Ais itself treated as a guideline
for exercise of Articles 72/161. [1249E-(Q

11. The U.P. Prisoners’ Release on Probation Act, 1938
enabling limted enlargenent under licence will be effective
as legislatively sanctioned inprisonment of a |oose and
l'i beral type and such licensed enlargenent will toe reckoned
for the purpose of the 14-year duration. Similar other

statutes and rules will enjoy simlar efficacy. [1249 G H|
12. Penal humani t ari ani sm and rehabilitative
desi deratumwarrant |iberal paroles. subject to security

saf eguards, and other humani zing strategies for inmates so
that the dignity and worth of the human person are not
desecrated by nmaking mass jails anthropoid =zoos. Human
ri ghts awareness nmust infuse institutional reformand search
for alternatives. [1250 A-B]

13. Law in action fulfils itself not by declaration
al one and needs the wi ngs of communication to the target

conmuni ty. So,~ the whole judgnent well translated in the
| anguage of the State, nust be kept pronminently in each ward
and nmade available to theinmate, in the jail |library.
[ 1250B- C

14. Section 433A does not forbid parole or other
release within the 14-year span . So to interpret the
Section as to intensify i nner tensi on and t aboo

interm ssions of freedomis to do violence to |anguage and
liberty. [1250 C D
1198

15. Parlianent has the legislative conpetency to enact
the provisions in section 433A of Crimnal Procedure Code.
[ 1214F]

It is trite lawthat the Lists in the Seventh Schedul e
broadly delineate the rubrics —of legislation and nust be
interpreted |I|iberally. Article 246(2) gives power to
Parliament to nake laws wth respect to any of the matters
enunerate ed in List 1ll. Entries 1 and 2 in /List 111
(especially Entry 2) are abundantly conprehensive to cover
| egislation such as is contained in section 433A, which
nerely enacts a rider, as it were, to ss. 432 and 433(a). A
I egislation on the topic of "Prisons and Prisoners"” cannot
be read into section 433A. On the other hand, section 433A
sets a lower limt to the execution of punishnment provided
by the Penal Code and is appropriately placed inthe Chapter
on "Execution and Sentences" in the Procedure Code. Once the
irrefutable position that the execution, rem'ssion and
comutation of sentences primarily fall, as in the earlier
1898 Code, within the 1973 Procedure Code (Chapter XXI11) is
accepted, section 433A can be rightly assigned to Entry 2 in
List Il as a cognate provision integral to renmission and
comutation, as it sets limts to the power conferred by ss.
432 and 433. This Ilimted prescription as a proviso.m the
earlier prescription relates to execution of sentence, not
conditions in prison or regulation of prisoner’s life. The
di stinction between prisons and prisoners on the one hand
and sentences and their execution, renission and conmutation
on the other, is fine but real. To bastardi ze section 433A
as outside the legitimacy of Entry 2 in list IlIl is to
breach all canons of constitutional interpretation of
legislative list [1214B-F]

15. (i) The power of the State to enact the | aws of
rem ssions and short sentencing under Entry 4 of List 11 is
subject to Articles 246(1) and (2) and so parlianentary
| egislation prevails over State legislation. Moreover,
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Article 254 resolves the conflict in favour of parlianentary
legislation. If a State intends to |egislate under Entry 2
of list [I1l such law can prevail in that State as against a
parliamentary legislation only if Presidential assent has
been obtained in terns of Article 254(2). In the present
case, section 433A must hold its sway over any State
| egi sl ation even regarding "prisons and prisoners", if its
provi sions are repugnant to the Central law [1214G 1215 B-
d

15 (ii). Remi ssion schenes do not upset sentences, but
nmerely provide re wards and rem ssions for in prison good
conduct and the like If the sentence is life inprisonnent
rem ssions, as such cannot help. If the sentence is for a
fixed term rem ssions nmay. help, but section 433A does not
cone in the way. Thus inconpatibility between section 433A
and rem ssion provisions exists. [1215 C D

16. The fasciculus of clauses (ss. 432, 433 and 433A),
read as a package, mmkes it clear that while the Code does
confer  w'de powers of rem ssion and conmutation or
sentences, it enphatically intends to carve out an extrene
category from the broad generosity of such executive power.
The non obtained clause, in ternms, excludes section 432 and
the whole nandate cf  the rest of the Section necessarily
subj ects the operation of section 433(a) to a serious
restriction. This /enbargo directs that comutation in such
cases shall not reduce the actual duration of inprisonnent
bel ow 14 years. Section 431 does declare enphatically an
i nperative intent ‘to keep inprisoned for at least 14 years
those who fall within the sinister categories spelt out in
the operative part of section 433A [1216 B-C
1199

It is elenmentary that a non obstante tail should not
wag a statutory dog. A non obstante C ause cannot whittle
down the wide inmport of the principal part. The enacting
part is Clear and the non obstante clause cannot cut down
its scope.[1217 A-B] Aswini Kumar -~ Ghose and Another v.
Aravi nda | oose & Another, [1953] S.C.R 1., followed.

To read down section 433A to give overriding effect to
the Remi ssion Rules of the State would render the purposefu
exercise a ludicrous futility. |If "Laws suffer from the
di sease of Language", courts must cure the patient. not Kkill
him, "Notwi thstanding the "notwithstanding.. " in section
433A, the Remi ssion Rules and |ike provisions stand excl uded
so far as "lifers" punished for <capital offences are
concerned. [1217D E]

17. Sentencing is a judicial function but the execution
of the sentence. after the courts pronouncenment, is
ordinarily a matter for the Executive under the Procedure
Code, going by Entry 2 in List 111 of the Seventh Schedul e.
Once a sentence has been inmposed, the only way to term nate
it before the stipulated termis by action under ss. 432/433
of the Code or Articles 72/161. And if the latter | power
under the Constitution is not invoked, the only source of
salvation is the play of power under ss. 432 and 433(a) so

far as a 'lifer’ is concerned. No release by reduction or
rem ssion of sentence is possible under the corpus juris as
it stands, in any other way. The |egislative power of the

state under Entry 4 of List 11, even if it be stretched to
snhapping point, an deal only with Prisons and Prisoners,
never with truncation of judicial sentences. Rem ssions by
way of reward or otherw se cannot cut down the sentence as
such and cannot grant final exit passport for the prisoner
except by Governnment action under section 432(1). The topic
of Prisons and Prisoners does not cover release by way of
reduction of the sentence itself. That belongs to Crinina
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Procedure in Entry 2 ¢ f List 111 al though when the sentence
is for a fixed termand remnission plus the period undergone
equal that termthe prisoner may win his freedom Any anount
of remssion to result in manuni ssion requires action under
section 432(1), read with the Remi ssion Rules. That is why
Parliament, tracing the single source of remssion of
sentence to Section 43, blocked it by the non obstante
clause. No rem ssion, however 1long. can set the prisoner
free at the instance of the State, before the judicia
sentence has run out, save by action wunder r the
constitutional power or under section 432. So read, section
433A achieves what it wants-arrest the release of certain
classes of "lifers" before a certain period, by blocking of
section 432. [1217 G H, 1218 A-E]

Sentencing is a judicial function and whatever may be
done in the matter of executing that sentence in the shape
of remtting. commuting or otherwi se abbreviating, the
Executive cannot alter the sentence itself. Rem ssion cannot
detract from the quantum or quality of sentence or its
direct and side-effects except tothe extent of entitling
the prisoner to premature freedomif the deduction follow ng
upon the remi ssion has that arithnetic effect. The nature of
alife sentence is -incarceration wuntil death, judicia
sentence of inprisonment for I|ife cannot be in jeopardy
nerely because of 'long accumul ation of rem ssions. Rel ease
would follow only upon an order wunder section 401 of the
Crimnal Procedure Code, 1898 (corresponding to s. 432 of
the 1973 Coded by 'the appropriate  Governnent or on a
clemency order in exercise of power under Article 72 or 161
of the Constitution. [1218 F-& 1219H 1220A, E-F]

Sarat Chandra Rabha and Os. v. Khagendranath Nath &
Os. [1961] 2 S.C R 133; Gopal VinayaK Godse v. State of
Maharashtra & Ors. [1961] 3 S.C. R 440, referred to.

1200

18. Section 433A escapes the Exclusion of section 5 of
the Code of Crimnal Procedure. Athing is specific if it is
explicit. It need not be "express". What is precise, exact,
definite and explicit, 1is specific. Sonetines, what 1is
specific nmay also be special but yet they are-distinct in
semantics. From this angle the Crinminal Procedure Code is a
general Code. The remission rules are special laws but
section 433A is a specific, explicit, definite provision
dealing with a particular situation or narrow class of
cases. as distinguished from the general run of cases
covered by section 432 Crl. P.C. Section 433A picks out of a
mass of i mprisonnent cases a specific class of life
i mprisonnent cases and subjects it explicitly to a
particul arised treatnment. Therefore, section 433A applies in
preference to any special or local |aw because section 5
expressly, declares that specific provisions, if any, to the
contrary will prevail over any special or local law [1225
G H 1226 A-C

Haki m Khuda Yar v. Enperor A.1.R 1940 Lah. ]29; Bal deo
JUDGVENT:

Bi kram Sardar & Ors. v. Enperor A |l.R 1941 Bom 146,
di ssented from

In Re Net Book Agreement 1957 [1962] 3 Al EER @BD
751, quoted with approval.

19. It is trite law that civilised crimna
jurisprudence interdicts retroactive inmpost of heavier
suffering by a later law. Odinarily, a crimnal |egislation
nust be so interpreted as to speak futuristically. Wile
there is no vested right for any convict who has received a
judicial sentence to contend that the penalty should be
softened and that the |aw which conpels the penalty to be
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carried out hl full cannot apply to him it is the function
of the court to adopt a liberal construction when dealing
with a crinmnal statute in the ordinary course if things.
This humanely inspired canon, not applicable to certain
terribly antisocial categories may legitimately be applied
tos. 433A. (The sound rationale is that expectations of
convicted citizens of regaining freedomon existing |ega
practices should not be frustrated by subsequent | egislation
or practice unless the | anguage is beyond doubt). Liberality
in ascertaining the sense may ordinarily err on the side of
liberty where the quantum of deprivation of freedomis in
issue. In short, the benefit of doubt, other things being
equal, nust go to the citizen in penal statute. [1236 A-D

The plain neaning of ' is" and "has been" is "is" and
"has been’ only and, therefore, these expressions refer |lo
"after this Section cones into force". "Is" and "has" are
not words which are weighed in the scale of grammar nicely
enough /in this Section and, therefore, over-stress on the
present tense  and the present-perfect tense nay not be a
clear indicator. ~The general rule bearing on ordinary pena
statutes in their construction nmust govern this. case. [1236
F, G H 1237 A

Boucher Pierre Andre v. Supdt. Central Jail, Tihar.
[1975] | S.C. R 192 at 195, followed.
20. When a person is convicted in appeal, it follows

that the appellate court has exercised its power in the
pl ace of the original court and the guilt, conviction and
sentence nmust be substituted for and shall have retroactive
effect from the date of judgnent ~of the trial court. The
appel l ate conviction nust relate back to the date of the
trial court’s verdict and substitute it. In this view even
if the appel l ate court reverses an earlier acquitta
rendered before section 433A cane into force but allows the
appeal and convicts the accused after section 433A cane into
force, such persons will also be entitled to the benefit of
the rem ssion systemprevailing prior to section 433A on the
basi s

1201

whi ch has been expl ained. An appeal is a continuation of an
appel | ate judgnent as a repl acenent of ~the origina
judgrment . [1237D F]

21. The President is synbolic, the Central CGovernnent
is the reality even as the Governor is the fornmal head and
sol e repository of the executive power but is incapable of
acting except on, and according to, the advice of his
council of mnisters. The upshot is that the State
CGovernment, whether the Governor. |Ilikes it or~ not, can
advise and not under Article 161, the Governor being bound
by that advice. The action of comutation and release can
thus be pursuant to a governnental decision and the order
may i ssue even withhold the Governor’s approval “al though,
under the Rul es of Busi ness and as a mat t.er of
constitutional courtesy, it is obligation that the signature
of the Covernor shoul d authorise the pardon, comutation or
rel ease. The position is substantially the sane regarding
the President. It is not open either to the President or the
Covernor to take independent decision or direct release or
refuse release of any one of their own choice. It is
fundanmental to the Westm nster systemthat the Cabinet rules
and the Queen reigns. The President and the CGovernor, be
they ever so high in textual term nology, are but functiona
euphem sns pronptly acting on and only on the advice of the
Council of Mnisters save in a narrow area of power. So,
even without reference to Article 367(1) and ss. 3(8)(b) and
3(60)(b) of the CGeneral C auses Act, 1897, that in the
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matter of exercise of the powers under Articles 72 and 161
the two highest dignitaries in our constitutional schene act
and nust act not on their own judgnment but in accordance
with the aid and advice of the ministers. Article 74, after
the 42nd Amendnent silences speculation and obligates
conpliance. The Governor vis a vis his Cabinet is no higher
than the President save and narrow area which does not
include Article 161. The constitutional conclusion is that
the Governor is but a shorthand expression for the State
Governnment and the President is an abbreviation for the
Central CGovernment. [1239 CH, 1240A-B]

Shansher Singh & Anr, v. State of Punjab, [1975] 1
S.C. R 814, applied.

22. Victinology, a burgeoning branch of hunmane crinina
justice, must find fulfillment, not through barbarity but
by. compul sory recoupnent by  the wong-doer of the damage
inflicted, not by giving nore pain to the offender but by
| essening the |l oss of the forlorn. The State itself may have
its strategy of alleviating hardships of victins as part of
Article 41. So the mandatory mninumin section 433A cannot
be Iinked up with the distress of the dependants [1251 B-(C
Observati ons:

1. Parlianmentary taciturnity does not preclude forensic
exam nation about | egislative conpetency. Nor does it
relieve the Suprene Court as sentinel on the qui vive, from
def endi ng fundanental rights against |egislative aggression
if any flagrant excess were clearly nade out. [1211 F-Q

2. Courts cannot abdicate constitutional obligations
even if Par | i ament be pachyderni c and politicians
indifferent, with great respect, ordinarily they are not.
i ndeed, Judges nmust ~go further, on ~account of their
accountability to the Constitution and the country and

clarify that where constitutional Iliberties are inperilled
j udges cannot be non-aligned. But ~where counterfeit
constitutional | claims are pressed with forensic fervour

courts do not readily oblige by consenting to be stanpeded.
Justice is made of sterner stuff, though its core is |ike
“"the gentle rain from heaven" being interlaced with nercy.
11213 F-H

1202

Per Fazal Ali, J. (Concurring)-

1. Section 433A of the Code is constitutionally valid
Section 433A is actually a social piece of |egislation which
by one stroke seeks to prevent dangerous crimnals from
repeating offences and on the other protects the society
from harm and di stress caused to innocent persons. [1256 B]

2. The dom nant purpose and the avowed object of the
| egislature in introducing section 433A in ‘the Code of
Crimnal Procedure unmstakably seens to be to secure a
deterrent puni shnment for heinous offences conmitted 'in a
dastardly, brutal or cruel fashion or offences “comitted
agai nst the defence or security of the country. [1251E-F]

Section 433A has advisedly been enacted to apply to a
very small sphere and includes wthin its anbit only
of fences under sections 121, 132. 302., 303., 396 etc., of
the Indian Penal Code, that is to say, only those offence,
where death or life inmprisonment are the penalties but
instead of death life inprisonnent is given or where a
sentence of death is commuted to that of life inprisonment.
Section 433A when it confines its application only to these
categories of offences which are heinous and anbunt to a
cal l ous outrage on humanity, has taken care of the fact that
a sentence out of proportion of the crine is extrenely
repugnant to the social sentinents of a civilized society.
[1252 D-E, 1253 H, 1254 A-B]
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3. The deterrent punishnent prevents occurrence of
of fences by-(i) nmaking it inpossible or difficult for an
offender to break the |aw again,(ii) by deterring not only
the of fenders but also others fromcommitting offences, and
(iii) punishnment or for that matter a punishment in the form
of a long-terminprisonment may be a means to changing a
person’s character or personality so that out of sone
notivation or reasons of a personal or general nature, the
of fender mnight obey the law [1254G H, 1255A]

The Parlianent in its w sdomchose to act in order to
prevent crimnals commtting heinous crines from being
rel eased through easy remissions or substituted form of
puni shnments wi thout wundergoing at |east a mninum period of
i mprisonnent of fourteen years which nay in fact act as a
sufficient deterrent which nmay prevent criminals from
comm tting offences. 1256 E-F]

4. No doubt, the reformative form of punishment on
principle, is infact the prime need of the hour, but before
it can succeed people nust be properly educated and realise
the futility of commtting crines. [1255 E-F]

In the present distressed and disturbed atnosphere if

deterrent punishment is not resorted to, there wll be
conplete chaos in the entire country and crimnals will be
| et 1 oose endangering the |lives of thousands of innocent
people of our country. In spite of all the resources at its
conmands, it wll be difficult for the State to protect or
guarantee the I|ife and liberty of all~ the citizens, if

criminals are let |oose and deterrent punishnent is either
abolished or mitigated. Secondly, ~while reformation of the
crimnal is only one side of the picture, rehabilitation of
the victine and granting relief from the tortures and
suffering which are caused to them as a result of the
of fences commtted by the crimnals is a factor which seens
to have been conpl etely overl ooked whil e defending the cause
of the crimnals for abolishing deterrent sentences [1256H

1257 A-B]
5. A person who has deprived anot her person conpletely
of his liberty for ever and has endangered the liberty of

his famly has no right to ask the court to ~uphold his
liberty. Liberty is not a one-sided concepts nor does
Article 21 of the Constitution contenplate such-a concept.
If a person conmits

1203

a crimnal offence and puni shnent has been given to himby a
procedure established by law which is free and fair and
where the accused has been fully heard, no question of
viol ation of Article 21 arises when the question of
puni shment is being considered. Even so, the provisions of
the Code of Crimnal Procedure of 1973 do provide an
opportunity to the offender, after his guilt is proved to
show ci r cunst ances under which an appropriate sentence could
be i nposed on him These guarantees sufficiently conply with
the provisions of Article 21. Thus, while considering the
probl em of penol ogy courts should not overl ook the plight of
victinology and the sufferings of the people who die, suffer
or are nainmed at the hands of crimnals. [1257C E]

6. In cases where section 433A applies, no question of
reduction of sentence arises at all unless the President of
India or the Governor choose to exercise their w de powers
under Article 72 or Article 161 of the Constitution which
al so have to be exercised according to sound Iega
principles. Any reduction or nodification in the deterrent
puni shment would far fromreforming the crimnal be counter-
productive. [1257 F-G

7. Parlianent by enacting section 433A has rejected the
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reformative character of punishnment in respect of offences
contenplated by it, for the tinme being in view of the
prevailing conditions in our country. It is well settled
that the 1egislature understands the needs and requirenents
of its people nuch better than the courts because the
Parliament consists of the elected representatives of the
people and if the Parlianment decides to enact a | egislation
for the benefit of the people, such a legislation nust be
meani ngful |y construed and given effect to so as to subserve
the purpose for which it is meant. [1257 G H, 1258 A-B]

8. There is no real inconsistency between section 433A
and Articles 7?2 and 161 of the Constitution of India.
[ 1258E]

Doubt | ess, the President of India under Article 72 and
the State CGovernnent under “Article 161 have absolute and
unfettered powers to grant pardon, reprieves, rem ssions,
etc. This power -~ can - neither be altered, nodified or
interfered with ~by any statutory provision. But, the fact
remai ns that higher the power, the nore cautious would be
its exercise. This is particularly so because the present
enact ment - _has~ been passed by the Parliament on being
sponsored by the Central CGovernment itself. It is,
therefore, manifest that while exercising the powers under
the aforesaid Articles of the Constitution neither the
President, who acts on the advice of the Council of
M nisters. nor the State Governnent is likely to overl ook
the object, spirit and philosophy of section 433A so as to
create a conflict between the legislative intent and the
executive power. It cannot be doubted as a proposition of
law that where a power is vested in a very high authority,
it must- be presuned that the said authority  would act
properly and carefully after an objective consideration of
all the aspects of the matter. [1258 B-D

Per Koshal, J. (Generally concurring)

1. The contention that the main object of every
puni shment nust be reformation of the offender and that the
ot her objects-deterrence, prevention and retribution-should
be relegated to the background and be brought into play only
incidentally is not correct for three reasons: (i) There is
no evidence that all or nost of ‘the crinmnals who are
puni shed are anenable to re- formation. The matter has been
the subject of social debate and so far as one can judge,
will continue to remain at that Ilevel in the foreseeable
future; (ii) The question as to which of the various objects
of puni shment shoul d be the basis
1204
of a penal provision has, in the very nature of things, to
be left to the Legislature and it is not for the courts to
say which of themshall be given priority, preponderance or
predom nance. As it is , the choice nust be that of the
| egi slature and not that of the court and it is not for the
latter to advise the |legislature which particular  object
shall be kept in focus in a particular situation. Nor is it
open to the courts to be persuaded by their own ideas about
the propriety of a particular purpose being achieved by a
pi ece of penal | egi sl ati on, while judging its
constitutionality. A contrary proposition would nean the
stepping of the judiciary into the field of the |egislature
which is not permissible. It is thus outside the scope of
the inquiry wundertaken by this Court into the vires of the
provi sions contained in section 433A to find out the extent
to which the object of reformation is sought to be achieved
thereby, the opinion of great thinkers, jurists, politicians
and saints (as to what the basis of a penal provision should
be) notwithstanding; (iii) A careful study of the Pena
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Code brings out clearly that the severity of each
puni shnment sanctioned by the lawis directly proportional to
the seriousness of the offence for which it is awarded. This
is strongly indicative of reformati on not being the forenost
obj ect sought to be achieved by the penal provisions adopted
by the | egislature. A person who has conmitted nurder in the
heat of passion may not repeat his act at all later inlife
and the reformation process in his case need not be tine-
consunm ng. On the other hand, a thief may take long to shed
the propensity to deprive others of their good noney. |If the
reformative aspect of punishnment were to be given priority
and predom nance in every case the nmurderer may deserve, in
a given set of circunstances, no nore than a six nonths’
peri od of incarceration while a thief may have to be trained
into better ways of life fromthe social point of view over
a long period, and the death penalty, the vires of which has
been recently upheld by a magjority of four in a five Judges
Bench of this Court ~in Bachan Singh and others v. State of
Punjab and others, [1980] 2 SCC 684, wuld have to be
exterm nated fromlIndian crinmnal |law. The argunent based on
the object of reformation having to be in the forefront of
the legislative purposes behind punishment is, therefore,
fallacious. [1259B-D, G H, 1260A-H, 1261 A

2. The contents of section 433A of the Code of Crim nal
Procedure (or for /that matter any other penal provision)
cannot be attacked in the ground that they are hit by
Article 14 of the Constitution _inasmuch as they are
arbitrary or irrational because theyignore the refornmative
aspect of punishrment. [1261 A-B]

&

ORIGNAL JURISDICTION: Wit Petitions NOS. | 865/79,
641/ 80, 409, 783, 695, 690, 747, 4346 of 1980, 147/79,
1860/ 80, 2389, 4115, 1365, 457,869, 4311-12, 813, 2505,
1659, 3784-94, 2602-10, 4376-91, | 4392-95, 4404, /1177 of
1980.

(Under Article 32 of the Constitution of |ndia)

Dr. L. M Singhvi, S K Bagga and Ms. S. Bagga and
Nand Lal for the Petitioners in WPs 865 and 695.

DO R  Midul, Nemi Chand Chowdhary —and Sushil Kumar
Jain for the Petitioners in WP 641.

A. K Sen, (409) & Ura Datt for the Petitioners in Wps.
409 and 1365.
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L. M Singhvi. S. K lain, A S Sohal, Sushil Kumar
and A L. K Pandey for the Petitioners in 783. (WP

R K Garg & Ms. Umnmla Sirur for the Petitioners in
WP 690.

K. B. Rohatgi and S. M Ashri for the Petitioners in WP
747.

S. N. Kacker, R N Kataria, G K Bansal & B. S. Mlik
for the Petitioners in WPs. 4311-12. 4376-95, 3784-94. 1177.

P. R Midul and H K. Puri for the Petitioner in W
147.

5. 5. Khanduja for the Petitioner in W 1860.

Arun Madon for the Petitioner in W 2389.

A S. Sohal, M C DbDhingra and P. N Cupta for the
Petitioner in WP 457.

R L. Kohli and R C  Kohli for the Petitioner in WP
869.

P. R Midul, A S Sohal, M C  Dhingra and Lalit
Gupta for the Petitioner in W 813.

L. N CGupta for the Petitioners in WP 2505.
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Srinath Singh, Vijay K jindal, Sarva Mtter and M G
Gupta for the Petitioners in WP 1659.

A. P. Mhanty & S. K Sabharwal, M. C. P. Pandey and
Lalit Gupta for the Petitioners in WP 2602-10.

R K Garg, V. 1. Francis and Sunil K Jain for the
Petitioners in WP 4404.

V. M Tarkunde, Govind Mikhotyy and P. K Gupta for the

Petitioner in 4346 (WP) in person

K. Parasaran, Sol. Ceneral, M K Banerjee, Addl. Sol
Genl. and N. Nettar and Mss A Subhashini for R 1 in al
WPs. except in 457 & 869.

Badridas Sharma for r. 2 in 865 & r. in 147.

O P. Rana, S. C Mheshwari and R K. Bhatt for State
of U P. in 865, 4392-95, 4376-91.

O P. Sharma and M S. Dhillon for r. in 457 & 869

M C. Bhandare, and M N Shroff for r. (State) in WP
2505.

M ~Veer appa for other appearing rr. in W 2602-10.

P. Ram Reddy and G N. Rao for r. in W 4115.

The Judgrment~ of Hon'ble C.J., Bhagwati, and Krishna
lyer, JJ. was delivered by lyer, J. Fazal Ali and Koshal
JJ. gave separate concurring opinions.
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KRI SHNA | YER, J.-A procession of "life convicts well
over two thousand /'strong, wth nore joining the march even
as the arguments were on, has vicariously nobbed this court,
through the | earned counsel, carrying constitutiona
m ssiles in hand and denmanding |iberty beyond the bars. They
challenge the vires of s. 433A of the Cimnal Procedure
Code (Procedure Code;, for short) which conpels ‘caging of
two classes of prisoners, atleast for fourteen eterna
infernal years, regardless of the benign renissions and
conpassi onat e concessi ons sancti oned by prison |aw and human
justice. Their despair is best expressedin the bitter |ines
of Qscar WIde

| know not whet her Laws be right,

or whet her Laws be wong,

Al that we know who |ie in gaol

Is that the wall is strong;

And that each day is |ike a year

A year whose days are |ong.

(Enphasi s added)
But broken hearts cannot break prison walls. Since prisons
are built wth stones of law, the key to liberation too is
inlaw s custody. So, counsel have piled up |ongand | earned
argunents punctuated with evocative rhetoric. But® Judges
thensel ves are prisoners of the aw and are not free to free
a prisoner save through the open sesane of Justice according
to law. Even so, there is a strange nessage for judges too
inthe rebellious words of Gandhiji’s quasi-guru /David
Thor eau:

The law will never make men free; it is nen who
have got to nake the |aw free. They are the | overs of
| aw and order who observe the | aw when the governnent
breaks it.

The case of the petitioners is that Parlianment has broken
the law of the Constitution by enacting s. 433A

Now, the concrete question and the back-up facts. Al
the petitioners belong to one or other of two categories.
They are either sentenced by court to inprisonment for life
in cases where the conviction is for offences carrying death
penalty as a graver alternative or are persons whom the
court has actually sentenced to death which has since been
conmuted by the appropriate Governnments under 5. 433(a) of
the Procedure Code to life inprisonment. The conmon
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factor binding together these two categories of 'lifers' (if

we may use A his vogue word, for brevity) is obvious. The
of fences are so serious that the Penal Code has prescribed
"death’ as an alternative punishnent although, in actua
fact, judicial conpassion or executive clemency has averted
the lethal blowbut at a price, viz., prison tenancy for
life. R

Before the enactment of s. 433A in 1978 these 'lifers’
we treated, in the natter of rem ssions and release from
jail, like others sentenced to life terms for |esser

of fences which do not carry death penalty as an either/or
possibility. There are around 40 offences which carry a
maxi mum sentence of life inprisonment without the extrene
penalty of death as an alternative. The rules of rem ssion
and rel ease were conmon for . all prisoners, and nost States
had rules wunder the Prisons Act, 1894 or some had separate
Acts providing for shortening of sentences or variants
thereof, which enabled the |ife-sentencee, regardl ess of the
of fence which cast himinto the prison, to get his exit visa
| ong before the full span-of his Iife had run out- often by
about eight to ten or twelve years, sonetines even earlier
Then came, in 1978, ~despite the strident. peals of human
rights of that time, a parlianentary amendnent to the
procedure Code and s.  433A was sternly woven, with virtua
consensus, into the punitive fabric obligating the actua
detention in prison for full fourteen years as a nandatory
mnimumin the two classes of cases where the court could
have punished the offender wi th-death but did not, or where
the court did punish the culprit with death but he survived
through comutation to life ~inprisonnment granted  under s.
433(a) of the Procedure Code. Al the lifers lugged into
these two categories- and they form the bulk of Ilife-
convicts in our prisons-suddenly found thenselves ' legally
robbed of their human Ilonging to be set free wunder the
rem ssion scheme. This poignant shock is at the back of the
rain of wit petitions wunder Art. 32; and the despondent
pri soners have showered arguments against the ‘privative
provision (s. 433A) as constitutional anat herma and
penol ogi cal atavism i nconpet ent for Parl i ament and
violative of fundanental rights and reformatory goals. The
single issue, which has proliferated into many at the hands
of a plurality of advocates, is whether s. 433A is void for
unconstitutionality and, alternatively, whether the said
harsh provision adnmits of interpretative liberality ~which
enlarges the basis of early release and narrow down the
conpul sive territory of 14-year jail term Lord Denning, in
the first Ham yn Lectures and Sir Norman Anderson in the
next before last of the series, enphasised;
1208
the fundamental principle in our courts that
where there is any conflict between the freedom of the
i ndi vidual and any other rights or interests, then no
matter how great or powerful those others may be, the
freedom of the hunblest citizen shall prevail
O course, nobst of the petitioners belong to 'the poorest,
the lowiest and the lost’. For those who |listlessly
[ angui sh waiting for their date with Freedom the human hope
of going hone holds the lanp of life burning and a bl anket
ban agai nst rel ease before a brutal span of - full 14 years,
even if their habilitation be ever so complete and
convi nci ng, benunbs the very process of restoration which is
cardinal to the rationale of penal servitude. Indetermnate
sentences for the same reason, have been criticised since
they have




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 51

led to a system of sentencing which has worked
substantial hardship and injustice on count | ess
inmates. Indeterm nate sentences generally are rmuch
longer and nore costly than fixed sentences and create
addi tional enotional strain on both the inmate and his
famly, who are left to wonder when they wll be
freed. (1)
The inprisoned poet, GCscar WIlde, wote that courts nust
know when adj udi cating the arbitrariness of |ong-term m ninma
i mpl acably inposed in the nane of social defence :(2)
Sonet hi ng was dead in each of us,
And what was dead was Hope.

XX XX XX
The vil est deeds |ike poison weeds
Bl oomwell in prison-air:

It is only what is good tn Man

That wastes and wi thers there:

Pal e Angui sh keeps the heavy gate,

And the Warder - is Despair
These generalities only serve as a backdrop to the
consi deration of the nmulti-pronged attack on the vires of s.
433A. For judicial diagnosis, we nust read it whol e before
di ssecting into parts:
1209

433A. Not wi t'hst andi ng anyt hi ng cont ai ned in
section 432, where a sentence of inprisonment for life
i s inmposed on conviction of a person for an offence for
whi ch death is'one of the punishments provi ded by | aw,
or where the sentence of death inposed on a person has
been conmut ed under section 433 into one of
i mprisonnent for life,~ such person shall not be
rel eased from prison unless he had served at |[east
fourteen years of inprisonment.

Pi eceneal understanding, Ilike a littlelearning, my prove
to be a dangerous thing. To get a hang of the whol e subject-
matter we nust read s 432 ad 433 too.

432. (1) Wen any person has been sentenced to
puni shnment for an offence,  the appropriate Governnent
may, at any tine, wthout conditions or upon any
conditions which the person sentenced accepts, suspend
the execution of his sentence or renmt the whole or any
part of the punishment to which he has been sentenced.
D

433. The appropriate Governnment rmay, without the
consent of the person sentenced, comrute-

(a) a sentence of death, for any other puni shnent

provi ded by the Indian Penal Code.

(b) a sentence of inprisonnment for life, for
i mprisonnent for a term not exceedi ng
fourteen years or for fine;

(c) a sentence of rigorous inprisonnent, for
sinmple inmprisonment for any term to  which
that person m ght have been sentenced or for
fine:

(d) a sentence of sinple inprisonnent, for fine. F

The Sections above quoted relate to remssion and
comutation of sentences. There were similar provisions in
the earlier Code corresponding to ss. 432 and 433 (ss. 401
and 402 of the 1898 Code), but s. 433A is altogether new.
"Ay, there’s the rub’. It is obvious that s. 432 clothes the
appropriate Government wth the power to renmt the whole or
part of any sentence. The nechanics for exercising this
power and the conditions subject to which the power is to be
exercised are also inmprinted in the Section. This is a wide
power which, in the absence of s. 433A, extends to rem ssion




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 51

of the entire life sentence if Governnent chooses so to do.
A liberal or prom scuous use of the power of rem ssion under
s. 433(a) my nmean that many a nurderer or other offender
who could have been given death sentence by the court but
has been actually awarded only life sentence may legally
bolt away the very next norning, the very

1210

next vyear, after a decade or at any other tine the
appropriate Governnment is in a nood to remt his sentence
Bi zarre freaks of remissions, - such, for instance, as the
i mpertinent happenstance of a Hone Mnister’s ' hallowed
presence on an official visit to the Prison resulting in
rem ssi ons of sentences-have been brought to our notice,
maki ng us stagger at the thought t hat even hi gh
constitutional powers are devalued in practice by those
"dressed in a little brief authority’ thereby encouraging
the fallacious inpression that functionaries of our Republic
are re-incarnated quasi-nmaharajas of nedieval vintage ! W
will deal  withit alittle later under Art. 161 of the
Constitution but ~nmention it here to prove what, perhaps,
provoked Parlianent to enact s. 433A. In nany States, we are
told, lifers falling within -the twin tainted categories
routinely earned remi ssions under the extant rules resulting
in their release /in the matter of ‘a few years. The
penol ogi cal sense /of Parlianent was apparently outraged by
such extrene abbreviations of |life sentences where the
of fence was grave as might have invited even death penalty.
The sane situation prevailed in regard to those who had
actually been subjected to death penalty but, thanks to s.
433(a), had a conmuted sentence of Ilife , inprisonnment.
Taki ng cogni zance of such utter punitive laxityin these two
graver classes of cases, the Joint Comittee, which went

into the Indian Penal Code (Amendnent) Bill, suggested that
a long enough m ninum sentence should ~be suffered by both
classes of lifers. The draconian provision (as some counse

have described it) was the product of the Joint Commttee’s
proposal to add a proviso to 's. 57 of the Penal Code. Its
appropriate place was in the Procedure Code and so s. 433A
was enacted when the Crinminal Procedure Code was anmended. |t
was a punitive prescription made to parlianentary neasure
whi ch prohi bited premature rel ease before the lifer suffered
actual incarceration for 14 years. No opposition to this
clause was voiced in Parlianent (Sixth Lok Sabha) so far as
our attention was drawn, although that was,  vocally
speaking, a period of high tide of human rights (1978)-

The objects and Reasons throw light won the “why' of
this new provision:

The Code of Crimnal Procedure, 1973 cane _into
force on the 1st day of April, 1974. The working of the
new Code has been carefully watched and in the 1ight of
the experience it has been found necessary to nake a
few changes for renobving certain difficulties and
doubts. The notes on clauses explain in brief the
reasons for the amendnents.

1211
The notes on clauses gives the further explanation:

Cl ause 33: Section 432 contains provision relating
to powers of the appropriate Governnent to suspend or
remt sentences. The Joint Conmittee on the Indian
Penal Code (Amendnent) Bill, 1972, had suggested the
insertion of a proviso to section 57 of the Indian
Penal Code to the effect that a person who has been
sentenced to death and whose death sentence has been
comuted into that of life inprisonnent and persons who
have been sentenced to life inprisonnment for a capita
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of fence should undergo actual inprisonment of 14 years
in Jail, since this particular nmatter relates nore

appropriately to the Crimnal Procedure Code, a new
section is being inserted to cover the proviso inserted
by the Joint Committee.
This takes wus to the Joint Conmittee’ s recommendati on on s.
57 of the Penal Code that being the inspiration for clause
33. For the sake of conpleteness, we may quote that
reconmendat i on:

Section 57 of the Code as proposed to be anended
had provided that in calculating fractions of terns of
puni shrrent, inprisonment for life should be reckoned as
equivalent to rigorous inprisonment for twenty years.
In this connection attention of the Comittee was
brought to the aspect ‘that sonetinmes due to grant of
remi ssion even nurderers sentenced or comuted to life
i mprisonnment were released at the end of 5 to 6 years.
The conmttee feels that ' such a convict should not be
rel eased unl ess he has served atl east fourteen years of
i mpri sonment-.

Shortly put, the parlianentary conmittee concerned with
the anendnments to the Penal Code was seriously upset by the
gross reductions and remssions resulting in premature

releases of life ‘sentences for capital offences. This
proposal was transposed into the Crimnal Procedure Code
(Amendnent) Bill imn clause 33 and  eventuated in the

incarnation of s. 433A with none in Parlianment shedding a
human rights tear, although before us several counsel have
turned truly eloquent, even indignant, in the nane of hunman
rights. O course, parliamentary taciturnity . does not
preclude forensic examnation about |egislative conpetency.
Nor does it relieve this court, as sentinel on the qui vive,
from defending fundanental rights against |legislative
aggression, if any flagrant excess were clearly made out.

We have to examine the legislative history of ss. 432
and 433 and study the heritage of Arts. 72 and 161 of the

Constitution. But this we will undertake at the appropriate
stage. Before proceeding

1212

further, we may briefly formul ate the contentions which have
been urged by wave after wave of counsel. The  principa

chal | enge has been based upon an all eged violation of Arts.
72 and 161 by the enactnment of s. 433A. Sarvashri Nand Lal

R K. Garg, Midul, Tarkunde and Dr. Singhvi, anpng others
have argued this point with repetitive vehenence and feeling
for personal freedom The bar is the bastion. |ndeed, Shr

Garg was shocked that we were not ’'shocked' by such |ong
incarceration being made a statutory condition for rel ease
of a ’'lifer’ guilty of murder and was fl abbergasted at even
a faint suggestion that the President or the Governor mni ght
exerci se his power of commutation guided, inter alia, by the
parliamentary pointer expressed in s. 433A. The next
contention voiced wth convincing vigour by Shri Tarkunde
was that s. 433A violated Art. 14 being wholly arbitrary and
irrational. Shri Midul, with persuade flavour, stressed
that s. 433A lacked |egislative conpetency under the Lists
and must be struck down for the additional reason of
contravention of Art. 20(1) of the Constitution and backed
his plea with Arerican authorities, Shri Kakkar nade an
i ndependent contribution, apart from endorsenent of the
earlier subm ssions by other counsel. The main thrust of his
argunent, which was ingeniously appealing, was that the
various provisions for rem ssions under the Prison Rules and
other legislations had their full operation notw thstandi ng
s. 433A, thanks to the savings provisionin s. 5 of the
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Procedure Code.

Dr. Singhvi, who brought wup the rear, belatedly but
eruditely strengthened the argunments of those who had gone
before him by reference to the abortive history of the
amendment of s. 302 [|.P.C. and the necessity of having to
read down the text of s. 433A in the context of the story of
its birth. Apart from the legislative vicissitudes in the
light of which he want ed us to interpret s. 433A
restrictively, Dr. Singhvi treated us to the provisions of
the Irish Constitution and international human rights norns
by way of contrast and desired us to give effect to the
rules of remission at |east as directives for the exercise
of the high prerogative powers under Arts. 72 and 161 of the
Constitution. Qthers who appeared in the nany wit petitions
made suppl enentary subm ssions nunerically strong but
| acking I egal nuscles, sone of which we will refer to in
passing. One of the lifers, having been an advocate by
profession, chose to appear in person and made brief
submi ssions in interpretation which did not inpress us.

The " _Uni on of India, represented by the |earned
Solicitor General, has repudiated the infirmties inputed to
s. 433A. W nust appreciatively nention that he did tersely
nmeet point by point, with
1213
persuasi ve precision, “juristic nicety, /case-law erudition
and fair concession. Hi s subm ssions have hel ped us see the
issues in perspective and focus attention -on fundanmentals
wi t hout being side-tracked by frills and frippery.

There has been much over-lapping inevitable in plura
orality but the inpressive array of arguments on a seeningly
smal |l point does credit to the expansive potential of the
forensic cosnbos but brings despair when we contenplate the
utter chaos in court having regard to the total |itigation
crying for justice. A new nodus vivendi is as inperative as
it is wurgent if the kismet of the court system nust survive
the challenge-'to be or not to be’

A prelimnary observation nmay be nerited since nmnuch
argunent has been made on the duty of this court to uphold
human rights. Counsel for the petitioners, who now rightly
toll the knell of prisoners’ refornmative freedom have not
shown us any criticismin the Press-the Fourth Estate-or by
any nenber or Party in Parliament or outside, about this
al | egedl y obnoxious provision repelling rules of remssion
and | egislations for shortening sentences, the high tide of
human rights notw thstanding. Judge Learned Hand's fanous

warni ng about liberty lying in the bosons of the people
cones to mind. Court cones l|last; where is the first ?
Issues of liberty are healthy politics and those

sincerely committed to human rights nust conme to the support
of poor prisoners who have no votes nor voice ~and may
per haps be negl ected by human rights vocalists wth
el ectoral appetites. It is alittle strange that 'when no
dissent is raised in Press or Parlianent and a | egislation
has gone through with ease there shoul d be omi bus demand in
court as a last refuge for release of prisoners detained
under a permanent |legislation, forgetting the functiona
[imtations of judicial power.

Nevertheless, we wll cover the entire spectrum of
subm ssions including those based upon fundanental freedons
because courts cannot abdicate constitutional obligations
even if Par | i anent be pachyderm c and politicians
indifferent. (Wth great respect, ordinarily they are not.)
I ndeed, we nust go further, on account of our accountability
to the Constitution and the country and clarify that where
constitutional liberties are inperilled judges cannot be
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nonal i gned. But we nust rem nd counsel t hat wher e
counterfeit constitutional «clainms are pressed with forensic
fervour courts do not readily oblige by consenting to be
st anpeded. Justice is nade of sterner stuff, though its core
islike ’'the gentle rain fromheaven' being interlaced with
mercy. W may now proceed to deal wth the principa
argunents and logically we nust dispose of the question of
| egi slative
1214
conpetency of Parliament to enact a nminimum period of
detention in prison.

We may safely assune that, but for the bar of s. 433A
The rules of renission ‘and short-sentencing |egislation
would, in probability, result in orders of release by
CGovernment of the thousands of petitioners before us. Thus,
it is of central inportance to decide whether Parlianent has
no | egislative conpetence to enact the inpugned provision

We dismiss the contention of conpetency as of little
substance., It ~is trite lawthat the Lists in the Seventh
Schedul e ‘broadly ~delineate the rubrics of |egislation and
nmust be interpreted liberally. Article 246(2) gives power to
Parliament to nake laws wth respect to any of the matters
enunerated in List I11. Entries 1 and 2 in List 1l
(especially Entry 2) are abundantly conprehensive to cover
| egislation such as is contained in s. 433A, which nerely
enacts a rider, as it were, to ss. 432 and 433(a). W cannot
read into it a legislation on the topic of 'prisons and
prisoners’. On the other hand, it sets a lower linmit to the
execution of the punishment provided by the Penal Code and
is appropriately placed in the Chapter on~ Execution and
Sentences in the Procedure Code. Once we accept the
irrefutable position that the execution, renission and
conmut ati on of sentences primarily fall, as in the earlier
Code (Crimnal Procedure Code, 1898), within the ' present
Procedure Code (Chapter XXXIl), we may rightly assign s.
433A to entry 2 in List Ill as a cognate provision integra
to rem ssion and conmutation, as it sets limts to the power
conferred by the preceding two sections. This Linmted
prescription as a proviso to the wearlier prescription
relates to execution of sentence, not conditions in prison
or regulation of prisoner’s |life. The distinction between
prisons and prisoners on the one hand and sentences  and
their execution, remnmission and comrutation on the other, is

fine but real. To bastardize s. 433A as outside -the
legitimacy of Entry 2 in List IIl is to breach all canons of
constitutional interpretation of | egislative Li sts.

Par| i ament has conpetency.

Let us assume for a noment that the | aws of rem ssion
and short-sentencing are enacted under Entry 4 of List II.
In that event the States’ conpetency to enact cannot be
chal | enged. After all, even in prison-prisoner |egislation
there my be beneficient provisions to promote the
habilitative potential and reduce warder-prisoner friction
by stick-cumcarrot strategies. Ofer of rem ssion paroles,
supervi sed rel eases, opportunities for self-inprovenent by
famly contacts, tinme in community work centres and even
nedi tational centres, can properly belong to prison
| egislation. Rewards by remssions, |like punishnments by
privations are pernissible under Entry 4 of List II.
1215
I ndeed, progressive rehabilitatory prison | aws which have a

dynam ¢ correctional orientation and ref ornatory
destination, including neaningful interm ssions and humane
rem ssions is on the I ndian, agenda of unfulfilled

| egislations. Apart fromthese futurological neasures, we
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have here an existing Central Law, viz. the Prisons Act,
1894 which in s. 59(27) expressly sanctions rules for
premature rel ease. Even so, the power of the State is
subject to Art. 246(1) and (2) and so parlianentary
| egislation prevails over State |egislation. Mreover, Art.
254 resol ves the conflict in favour of parlianentary
legislation. If a State intends to |egislate under Entry 2
of List [IIll such law can prevail in that State as against a
parliamentary legislation only if presidential assent has
been obtained in terns of Art. 254 (2). In the present case
there is hardly any doubt that s. 433A nust hold its sway
over any State legislation even regarding ’prison and
prisoners’ if its provisions are repugnant to the Centra
Law. W may read the Remission Schemes not as upsetting
sentences but as nerely providing rewards and rem ssions for
i mprison good conduct and-the like. If the sentence is life
i mprisonnent rem ssions,” as such cannot help as CGodse has
laid down. If the sentence is for a fixed term rem ssions
may help 'but Sec. ~433A does not conme in the way. Thus, no
i nconmpatibility between Sec. 433A and reni ssion provisions
exi sts.

Thi s indubitable constitutional position drove counse
to seek refuge in the limted nature of the non obstante
clause in s. 433A ‘and the savings provision in s. 5 of the
Procedure Code itself. The contention was that s. 433A
allowed free play for the rules of remssion and short-
sentencing | egislation. The narrow scope of the non obstante
clause was the basis of this argunent. It excluded the
operation of s. 432 only and thereby inplicitly sanctioned
the operational survival of Remi ssion Rules nmmde by the
various States. This argunent hardly appeals to reason
because it fails to square with the conmmand of the
substantive text and virtually stultifies the inperative
part of the Section.

In the provi nce of interpretation, industry and
dexterity of counsel can support any nmeaning, what wth
| exical plurality, case-law prodigality and profusion of
canons to support any position. W had better base oursel ves
on the plain purpose and obvi ous sense of the statute which
is a sure semantic navigatory before turning to erudite

alternatives. Aiver Wndel Holmes has wisely said: "It is
sometines nmore inportant to enphasize the obvious than to
el uci dat e the obscure." Anot her sage counsel is
Frankfurter’'s three-fold advice :
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(1) Read the statute;

(2) read the statute

(3) read the statute !

If we read s. 433A and enphasi se the obvious, it easily
di scl oses the dividing |ine between sense and non-sense. The
fasci culus of clauses (ss. 432, 433 and 433A), read as a
package, makes it clear that while the Code does confer wi de
powers of remission and com nutation of sentences it
enphatically intends to carve out an extreme category from
the broad generosity of such executive power. The non
obstante clause, in terms, excludes s. 432 and the whole
mandate of the rest of the Section necessarily subjects the
operation of s. 433(a) to a serious restriction. This
enbargo directs that com nmutation in such cases shall not
reduce the actual duration of inprisonment bel ow 14 years.
Whet her that Section suffers fromany fatal constitutiona
infirmty is another matter but it does declare enphatically
an inperative intent to keep inprisoned for at |east 14
years those who fall wthin the sinister categories spelt
out in the operative part of s. 433A. The argunent is that
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the non obstante clause covers only s. 432 and significantly
omits the common phraseology 'or any other law in force
and, therefore, all other provisions of |aw which reduce or
remit the Ilength of the incarceration prevail over s. 433A
In particular, the Prison Rules and |ocal short-sentencing

laws will dimnish the Ilength of prison tenancy of all the
lifers, despite the command of s. 433A Wy ? Because the
non obstante clause is linmted in nature and excludes only

s. 432. The Prisons Act, 1894, is 'existing |law saved by
Art. 366(10) and Art. 372(1). Section 59 of that Act vests
rul e-maki ng power in States. Specifically s. 59(5) refers to
rules regulating "the award of marks and the shorteni ng of
sentences". Clearly, therefore, the States have the power to
nmake rules on Remi ssion Systens and nany States have, for
| ong, made and worked ~such rules. They are intra vires,
since even new legislations on renmissions and rewards are
good under Entry 4 of List Il. These vintage schemes do not
vanish with the enactnment of the Constitution but suffer a
partial eclipse if they conflict with and becone repugnant
toa Central law |ike the Procedure Code. |If s. 433A, ' by
sheer repugnancy, forces a permanent holiday on the prison
remi ssion laws of the States vis a vis certain classes of
"lifers’, the former nust prevail in situations of
irreconcilability. Assumng that Rules under the Prisons Act
are valid and cannot be dism ssed as State |aw, a harnoni ous
readi ng of s. 433A and the Prison Rul es nust be the way out.
QO herwise, the later |law nmust prevail or inplied repeal may
be inferred. W may not be
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conpelled to explore these ramfications here since the
Rem ssi on Rul es can peacefully co-exist with s. 433A once we
grasp the ratio in Godse’'s case and Rabha’'s case.

We cannot agree with counsel that the non obstante
provision inmpliedly sustains. It is elenentary that a non
obstante tail should not wag a statutory dog (see for
simlar idea, "The Interpretation and Application of
Statutes by Reed Dickerson, p. 10). This court has held, way
back in 1952 in Aswi ni Kumar Ghose that a non  obstante
cl ause cannot whittle down the wide inmport of the principa
part. The enacting part 1is clear ‘the non obstante clause
cannot cut down its scope.

The |l earned Solicitor General reinforced the conclusion
by pointing out that the whole exercise of s. 433A as the
notes on cl auses reveal ed, was ai ned at excludi ng the inpact
of Prison Remissions which led to unduly early rel ease of
graver 'lifers’. Parliament knew the 'vice' , had before it
the State Rem ssion Systems and sought to nullify the effect
in a certain class of cases by use of mandatory [anguage. To
read down s. 433A to give overriding effect to the Reni ssion
Rules of the State would render the purposeful exercise a
ludicrous futility. |If 'Laws suffer from the disease of
Language’, courts rmust cure the patient, not kill him W
have no hesitation to hold that notw thstanding the
"notwithstanding’ in s. 433A, the Remi ssion Rules and like

provi sions stand excluded so far as ’'lifers’ punished for
capital offences are concerned.
The | earned Solicitor Ceneral expl ained why the

draftsman was content with nentioning only s. 432 in the non
obstante clause. The schene of s. 432, read with the court’s
pronouncenent in Godse’'s case (supra), furnishes the clue.
W will briefly indicate the argunent and | ater expatiate on
the inplications of Godse’'s case (supra) as it has an
i mportant bearing on our decision

Sentencing is a judicial function but the execution of
the sentence, after the courts pronouncenent, is ordinarily
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a matter for the Executive under the Procedure Code, going
by Entry 2 in List Ill of the Seventh Schedule. Keeping
aside the constitutional powers under Arts. 72 and 161 which
are 'untouchabl e’ and ’unapproachabl e’

1218

for any legislature, let wus examne the |aw of sentencing,
rem ssion and rel ease. Once a sentence has been inposed, the
only way to terminate it before the stipulated termis by
action under ss. 432/433 or Arts. 72/161. And if the latter
power under the Constitution is not invoked, the only source
of salvation is the play of power under ss. 432 and 433(a)

so far as a 'lifer’ is concerned. No rel ease by reduction or
rem ssion of sentence is possible under the corpus juris as
it stands, in any other way. The |egislative power of the
State under Entry 4 of List Il, even if it be stretched to

snappi ng point, can deal ~only with Prisons and Prisoners,
never with truncation of judicial sentences. Rem ssions by
way of ~reward or otherw se cannot cut down the sentence as
such and /cannot, let it be unm stakably under-stood, grant
final exit ~passport for the prisoner except by Governnent
action under —s. 432(1). The topic of Prisons and Prisoners
does not cover release by way of reduction of the sentence
itself. That belongsto Crimnal Procedure in Entry 2 of
List Il although when the sentence is for a fixed term and
rem ssion plus the period undergone equal that term the
prisoner may wn his freedom Any amunt of remissionto
result in manum ssion requires action under-s. 432(1), read
with the Remission Rules. That is  why Parlianment, tracing
the single source of  rem ssion of sentence to s. 432,
bl ocked it by the non-obstante clause. No rem ssion, however
long, can set the prisoner free at the instance of the
State, before the judicial sentence has run out, " save by
action under the constitutional power or -~ under s. 432. So
read, the inference is inevitable, even if the contrary
argument be ingenious, that s. 433A achieves what it wants
arrest the release of certain classes of 'lifers’ before a
certain period, by blocking s. 432. Arts. 72 and 161 are, of
course, excluded fromthis discussion as being beyond any
| egi sl ati ve power to curb or confine.

W are loathe to loading this judgnment with citations
but limt it totw leading authorities in this part of the
case. Two fundanental principles in sentencing jurisprudence
have to be grasped in the context of the Indian corpus
juris. The first is that sentencing is a judicial function
and whatever may be done in the matter of executing that
sentence in the shape of remitting, comruting or otherw se
abbreviating, the Executive cannot alter the sentence
itself. In Rabha s case, a Constitution Bench of this Court
illumned this branch of law What is the jural consequence
of a rem ssion of sentence ?
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In the first place, an order of rem ssion does not
wi pe out the offence, it also does not w pe out the
conviction. Al that it does is to have an effect on

the execution of the sentence; though ordinarily a

convicted person would have to serve out the ful

sentence inposed by a court, he need not do so with
respect to that part of the sentence which has been
ordered to be remtted. An order of rem ssion thus does
not in any way interfere with the order of the court;
it affects only the execution of the sentence passed by
the court and frees the convicted person from his
liability to undergo the full term of inprisonnent
inflicted by the court, though the order of conviction
and sentence passed by the court still stands as it




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 51

was. The power to grant remission is executive power
and cannot have the effect which the order of an
appel l ate or revisional court would have of reducing
the sentence passed by the trial court and substituting
inits place the reduced sentence adjudged by the
appel l ate or revisional court. This distinction is well
brought out in the following passage from Water’s

"Constitutional Law' on the effect of reprieves and

pardons vis a vis the judgnent passed by the court

i mposi ng puni shnent, at p. 176, para 134:-

"Areprieve is a tenporary suspension of the
puni shrent fixed by law. A pardon is the
rem ssi on of such punishment. Both are the
exerci se of executive functions and shoul d be
di stinguished from the exercise of judicia
power over sentences. 'The judicial power and
the executive power over sentences are
readi ly distinguishable’, observed Justice
Sut herland, 'To render a judgnent is a
judicial function. To carry the judgnent into
effect is an executive function. To cut short
a sentence by an act of clemency is an
exerci se of ~executive power which abridges
the enforcenent of the judgnment but does not
alter it qua judgnent."

Though, therefore, the effect of an order of renission

is to Wi pe out that part of the sentence of

i mprisonnent which has not been- served out and thus in

practice to reduce the sentence to the period already

undergone, in lawthe order of rem ssion merely neans
that the rest of the sentence need not be undergone,
| eaving the order of <conviction by the court and the
sentence passed by it untouched.
The relevance of this juristic distinction is that rem ssion
cannot detract fromthe quantumor —quality of sentence or
its direct and
1220
side-effects except to the extent of entitling the prisoner
to premature freedomif the deduction follow ng upon the
remi ssion has that arithnetic effect.

Odinarily, where a sentence is for a definite team
the calculus of rem ssions nmay benefit the prisoner to
instant release at that point where the subtraction results
in zero. Here, we are concerned with Iife inprisonnent and
so we come upon anot her concept bearing on the nature of the
sentence which has been highlighted in Godse's case. Were
the sentence is indeterm nate and of uncertain duration, the
result of subtraction froman uncertain quantity is still an
uncertain quantity and rel ease of the prisoner cannot follow
except of sonme fiction of quantification of a sentence of
uncertain duration. Godse was sentenced to inprisonnent for
life. He had earned considerabl e renissions which woul'd have
rendered him eligible for release had |ife sentence been
equated with 20 years of inprisonnent a las. 55 1.P.C.._On
the basis of a rule which did nmake that equation, Godse
sought his release through a wit petition under Art. 32 of
the Constitution. He was rebuffed by this Court. A
Constitution Bench, speaking through Subba Rao, J., took the
view that a sentence of inprisonnent for life was nothing
| ess and nothing el se than an inprisonment which |asted til
the last breath. Since death was uncertain, deduction by way
of rem ssion did not yield any tangi ble date for rel ease and
so the prayer of Godse was refused. The nature of alife
sentence is incarceration until death, judicial sentence of
i mprisonment for |ife cannot be in jeopardy nerely because
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of long accunulation of renissions. Release would follow
only upon an order wunder s. 401 of the Criminal Procedure
Code, 1898 (corresponding to s. 432 of the 1973 Code) by the
appropriate Government or on a clemency order in exercise of
power under Arts. 72 or 161 of the Constitution. GCodse
(supra) is authority for the proposition that a sentence of
imprisonment for I|ife is one of "inprisonment for the whole
of the remmining period of the convicted person’s natura

life". The legal position has been set out in the context of
remissions in |life sentence cases thus:

Unl ess the said sentence is commuted or remtted
by appropriate authority under the rel evant provisions
of the Indian Penal = Code or the Code of Crimnal
Procedure, a prisoner sentenced to life inprisonnment is
bound in lawto servethe life term in prison. The
rules framed under the  Prisons Act enable such a
prisoner to earn remssions-ordinary, special and State
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and the said remssions wll be given credit towards

his term of inprisonnent. For the purpose of working

out the rem ssions the sentence of transportation for

[ife is ordinarily equated with a definite period. but

it is only for that particular purpose and not for any

ot her purpose. ~ As the sentence of  transportation for
life or its prison equivalent, the Life inprisonment,
is one of indefinite duration, the remssions so earned
do not in practice help such a convict as it is not
possible to predicate the time of his death. That is
why the rules provide for a procedure to enable the

appropriate Government to remt the sentence under s.

401 of the Code of — Crim nal Procedur e on a

consideration of the relevant factors, including the

period of renissions earned. The question of remnission
is exclusively wthin the province of the appropriate

CGovernment; and in this case it is admtted that,

though the appropriate CGover nient made certain

rem ssions under s. 401 of the Code of /Crimnal

Procedure, it did not renit the entire sentence. W,

therefore, hold that the petitioner has not yet

acquired any right to rel ease.

In Codse’s case, Subha Rao,  J., also drew the
conceptual lines of ’'remssion’, ’'sentence” and ’life-
sentence’. 'Remission’ limted in tinme, helps conputation
but does not ipso jure operate as release of the prisoner
But when the sentence awarded by the judge is for a fixed
termthe effect of remi ssions my be to scale down the term
to be endured and reduce it to nil, while | eaving the factum
and quantum of the sentence in tact. That is the ratio of
Rabha (supra). Here, again if the sentence is to run unti
life lasts, remssions, quantified in tinme, cannot reach a
point of zero. This is the ratio of Godse. The inevitable
conclusion is that since in s. 433A we deal only with life
sentences, rem ssions |ead nowhere and cannot entitle a
prisoner to release. In this view, the rem ssion rules do
not mlitate against s. 433A and the forensic fate of Godse
(who was later released by the State) who had stock-piled
huge rem ssions w thout acquiring a right to rel ease, nust
overtake all the petitioners wuntil 14 years of actual j ai
life is suffered and further an order of release is made
ei ther under s. 432 or Arts. 72/161 of the Constitution

The next submi ssion urged to showthat s. 433A is bad
is based on Art. 20(1) of the Constitution. It is a rule of
ancient English vintage that export facto infliction of
heavi er penalties that prevailed at the tine of conm ssion
of the offence is obnoxious. It is incarnated as Art. 20(1)
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in our Constitution. The short question is whether the
inflexible insistence on 14 years as a mninum term for
rel ease retroactively enl arges the punishnment. Another
argunent addressed to reach the sanme conclusion is that if
at the tinme of the
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conm ssion of the offence a certain benign schene of
remssions ruled. the penalty to which he would then have
been subjected was not the punishnment stated in the Pena
Code but that sentence reduced or softened by the Rem ssion
Schene or short-sentencing provision. On this basis, the
l[ifers would ordinarily have been released well before 14
years which is the harsh but nandatory m ni mum prescribed by
s. 433A. This indirectly <casts a heavier punishment than
governed the Crime when it was comitted.

Nei t her argunent has force. The first one fails because
s. 302 I.P.C. (or-otherlike offence) fixes the sentence to
be life inprisonment. 14 Years’ duration is never heavier
than life term The second submssion fails because a
remssion, in the case of life Inprisonnent, ripens into a
reducti on-of —sentence of “the entire balance only when a
final release order is made. Godse (supra) is too enphatic
and unmincing to admt of a different conclusion. The
haunting di stance of death which is the term nus ad quem of
life inprisonnent makes deduction based on renission
i ndefinite enough not to fix the date with certitude. Thus,
even if rem ssions are given full faith-and credit, the date
of release nmay not 'come to pass unless all the unexpired,
uncertain balance is remtted by a CGovernment order under s.
432. If this is not done, the prisoner wll continue in
custody. W assune here that the constitutional power 1is
kept sheat hed.

Let us assunme for the sake of argunent that rem ssions
have been earned by the prisoner. I'n Murphy v. Commonwealth,
172 Mass. 264, referred to by Cooley and cited before us
(infra), it has been held that earned rem ssions; may not be
taken away by subsequent |egislation. Maybe, direct effect
of such a privative neasure nmay well cast a heavier penalty.
We need not investigate this position here.

A possible confusion creeps into this discussion by
equating life inprisonment with 20 years inprisonment.
Reliance is placed for this purpose on s.— 55 1PC and on
definitions in various Remi ssion Schenes. Al that we need

say, as clearly pointed out in GCodse, is that these
equi valents are meant for the linited obj ective of
conputation to help the State exercise its w de powers of
total rem ssions. Even if the remissions earned have
totalled upto 20 years, still the State CGovernment may or

may not release the prisoner and until such a rel ease order
remtting the remaining part of the |ife sentence is passed,
the prisoners cannot claim his liberty. The reason is that
life sentence is nothing less than life-long inprisonment.
Moreover, the penalty then and now is the sane-life term
And remni ssion
1223
vests no right to release when the sentence is life
i mprisonnent. No greater punishnent is inflicted by s. 433A
than the |aw annexed originally to the crine. Nor is any
vested right to renmission cancelled by conmpul sory 14 years
jail life once we realise the truismthat a life sentence is
a sentence for a whole life. see Sanbha Ji Krishan Ji v.
State of Maharashtra, AIR 1974 SC 147 and State of Madhya
Pradesh v. Ratan Singh & ors. [1976] Supp. SCR 552.

Maybe, a difference may exist in cases of fixed term
sentences. Cool ey | ends support
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Privilege existing at time of commssion of
of fence (e.g. privilege of earning a shortening of
sentence by good behaviour) cannot be taken away by
subsequent statute.

The next subm ssion, pressed by Shri Kakkar with great
plausibility, is that s. 5 of the Procedure Code saves al
rem ssi ons, short-sentencing schenes as special and |oca

laws and, therefore, they nmust prevail over the Code
including s. 433A. Section 5 runs thus :

5. Nothing contained in this Code shall, in the

absence of a specific provision to the contrary, affect

any special or local Ilawfor the time being in force,

or any special jurisdiction or power conferred, or any

special form of procedure prescribed, by any other |aw

for the time beingin force.

The anatony of this -savings section is sinple, yet
subtle. Broadly speaking, there are three conponents to be
separated. Firstly, the Procedure Code generally governs
matters covered by it. Secondly, if a special or local |aw
exi sts covering the sane area, this latter law wll be saved
and wll prevail. The ~ short-sentencing neasures and
rem ssi on schemes promulgated by the various States are
special and local laws and rmust over-ride. Now cones the
third conponent which may be «clinching. If there is a
specific provision'to the contrary, then that will over-ride
the special or local law. Is s. 433A a specific law contra ?
If so, that will be the last word and w1l hold even agai nst
the special or local | aw

Three rulings were cited by the |earned Solicitor
General to nake out that s. 433Ais a specific aw. A Bonbay
case in AR 1941 Bom 146, he frankly stated, takes a
contrary but scrappy view. The Judicial” Conmttee in Pakal a
Nar ayana Swany v. The King Enperor inconclusively considered
what is a specific law, in a simlar “setting. Two ' |later
cases of Lahore [a full bench of five .
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j udges] and of All ahabad [a bench of three judges] discussed
al nost an identical issue and held that some provisions of
the Procedure Code were specific sections to the contrary
and woul d repeal any special |aw on the subject.

Section 1(2) of the Crimnal Procedure Code, 1898, is
the previous incarnation of s. 5 of the Present Code and
contains virtually the sane phraseology. The expression
"specific provision to the contrary’ in the Code of 1898 was
considered in the two Full Bench Decisions (supra). The
setting in which the issue was raised was precisely simlar
and the neaning of 'specific provision to the contrary’ was
considered by Young, C.J. in the Lahore case where the
| ear ned Judge observed

The word 'specific’ is defined in Mrray's Oford

Dictionary as 'precise or exact in respect of
fulfillment, conditions or termnms; definite, explicit’.
In a simlar situation, the same words fell for

decision in the Allahabad case where Braund, J., discussed
the neaning of ’'specific provision in greater detail and
observed
| have, | confess, entertained some doubt as to
what exactly the words 'specific provisions’ nean. |
think first, that they nust denote sonething different
fromthe words ’express provision’ . For a provision of
a statute to be an ’'express’ provision affecting
another statute or part of it, it would have, | think
torefer in so many words to the other statute or to
the relevant portion of it and also to the effect
intended to be produced on it. Failing this, it could
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hardly be aid to be ’'express'.... But the word
"specific’ denotes, to ny mind, sonething | ess exacting
than the word "express’. It neans, | think, a provision

whi ch "specifies’ that some ’'special law is to be
"affected” by that particular provision. A dictionary
meani ng of the very ’'to specify as given in Mirray’s
New English Dictionary, is ’'to nention, speak of or
nane (sonething) definitely or explicitly; to set down

or state categorically or particularly....” and a
nmeani ng of the adjective ’'specific’ in the sane
dictionary is ’'precise definite, explicit.. exactly
naned or indicated or capable of being so, precise,
particular.’” Wat | think the wor ds "specific

provision really nean therefore is that the particular
1225
provi sion of the Crimmnal Procedure Code nust, in order

to "affect’ the 'special.. law’' clearly indicate, in
itself and not nerely by inplication to be drawn from
the /'statute generally, that the ’'special law in
guestion is to be affected without necessarily
referringto that 'special” law or the effect on it
intended to be produced in express terms. Lord
Hatherley in (1893) 3+ AC 933 at 938 has defined the
word ’specific’” in- comobn parlance of |anguage as
nmeani ng 'distinct fromgeneral’ .. "It would, no doubt,
be possible to multiply illustrations of anal ogous uses
of the words 'specify’ and 'specific’'.. But this is |
think sufficient to show ~that, while requiring
sormet hi ng | ess t han what is ' express’, t hey

neverthel ess require sonething which i's plain certain

and intelligible and not nerely a matter of inference

or inplication to be drawn fromthe statute generally.

That, to nmy mnd, is what is neant by the word

"specific' ins. 1(2), Crinminal P.C

In an English case Buckley J., has interpreted the Wrd
"specific’ to nean explicit and definable. Wile Indian
usage of English words often |loses the Atlantic flavour and
I ndian Judges owe their fidelity to Indian neaning of
foreign words and phrases, here East and Wst neet and
"specific’ is specific enough to avoid being vague and
general. Fow er regards this word related to the central
noti on of species as distinguished fromgenus and says t hat
it is ’'often resorted to by those who have no clear idea of
their nmeaning but hold it to diffuse an air of ~educated
precision’. Stroud says 'specifically...’ ~neans 'as such’
Bl ack gives anong other things, the following neaning for
"specific’': definite, explicit; of an exact or-particular
nature... particular; precise. Wile |egalese and English
are sonme times enemes we have to go by judicialese which is
the draftsman’s | exical guide.

The contrary view in the Bonbay case is noreassertive
than expl anatory, and ipse dixit, even if judicial, do not
validate thenselves. W are inclined to agree wth the
opi ni on expressed in the Lahore and Al | ahabad cases (supra).

Athing is specific if it is explicit. 1t’ need not  be
express. The anti-thesis is bet ween "specific’ and
"indefinite' or "omi bus’ and between ’inplied and
"express’. What is precise, exact definite and explicit is
specific.
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Sonetinmes, what is specific may al so be special but yet they
are distinct in semantics. Fromthis angle, the Crinina

Procedure Code is a general Code. The remission rules are
special laws but s. 433Ais a specific, explicit, definite
provisions dealing with a particular situation. O narrow




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 51

class of cases, as distinguished from the general run of
cases covered by s. 432 Cr. P. C Section 433A picks out of
a mass of inprisonment cases a specific class of life
i mprisonnent cases and subjects it explicity to a
particul arised treatnment. It follows that s. 433A applies in
preference to any special or local |aw because s. 5
expressly declares that specific provisions, if any, to the
contrary will prevail over any special or |ocal |law. W have
said enough to nmake the point that 'specific’' is specific
enough and even though ’'special’ to ’'specific’ 1is near
allied and ’'thin partition do their bounds divide the two
are different. Section 433A escapes the exclusion of s. 5.
The stage is now set for considering the contention
that S 433A viol ates Art. 14 for tw reasons. |t
arbitrarily ignores the unequal, vyet vital, variations of
crimes and crinmnals so relevant to punishnent in. Qur age
of penol ogi cal enlightenment and subjects themequally to a
terrible term of 14 years in jail as a mandatory m ni mum
Treating unequals equally is anathema for Art. 14. Secondly,
the Section inflicts, with anti-reformative i nhunanity and
Procrustean cruelty, a prolonged ~mninm of 14 vyears’
servitude on every life arbitrarily disregarding the audit
report on progressive healing registered by sone as agai nst
others. The capricious i'nsistence on continued detention of
a prisoner long after he has been fully resocialised is a
penol ogi cal overkill, purposeless torture and constitutiona
bl under. These two inter-tw ned argunents cannot be
appreci ated wi thout 'investigating the rational penal policy
of our system and the brutal ~ inpertinence of rigorous
incarceration beyond the point ~of habilitation, what with
Mahatma Gandhi’'s therapeutic approach to crimwnals and
Maneka Gandhi’s accent on fairness in privative processes

where personal liberty is involved.

The | arger i ssues of sentencing |egitimcy and
constitutionality have been examned by this court in the
past and throws us well into a different level of crimna

justice. O course, finer propositions need a subline
perception for fuller appreciation as the |earned 'Judges of
this Court have invariably shown. Here, the proposition is-
M. Tarkunde and M. Garg, et al, have pressed this to
excess the primary purpose of prison . sentence i's hospital
setting and
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psychic healing, not traumatic suffering, curative course,
not retributive force, presented t hese days as a
sophi sticated variant called public denunciation. This
subm ssi on excl udes other punitive objectives such as
deterrence through exanpl e of prolonged pain and retribution
through condign infliction. A penological screening is
fundanental to sentencing jurisprudence but, for our present
pursuit, the only relevant point is whether rehabilitation
is such a high conmponent of punishment as to ' render
arbitrary, irrational and therefore, wunconstitutional, any
puni tive techni que which slurs over prisoner reformation. W
feel that correctional strategy is integral to socia
defence which is the final justification for punishnment of
the crimnal. And since personal injury can never
psychically heal, it 1is obdurate obscurantism for any
legislative crimnologists to reject the potential for
prisoner re-socialisation fromthe calculus of reformative
remssion and tinely release. The conpul sive span of 14

years in custody, whether the nman within the ’'lifer’ has
become an angel by turning a new page or renmmi ns a savage,
thanks to jail reginen and jailor relations, sounds

i nsensitive. Karuna, daya, prenma and manavata, are concepts
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of spiritualised humani sm secul arly inmplicit in our
constitutional preanble. Alienation of our justice system
fromour cultural quintessence, thanks to the hang-over of
the col onial past, may be the pathol ogi cal root of the brute
penol ogy which confuses between crime and crim nal
Torturing the latter to termnate the former is not
pronoti onal of human dignity and fair |egal process. Be that
as it may, this court in Sunil Batra, has observed
The wi nds of change nust blow into our carcers and
sel f-expression and self-respect and self-realization
creatively substituted for the dehumanising renedies
and 'wild-life techniques still ~current in the jai
arnoury. A few prison villains-they exist-shall not
nake nartyrs of the humane many; and even fromthese
few, trust slowy begets trust. Sarvodaya and antyodaya
have cri m nol ogi-cal dinmensi ons which our social justice
awar eness nmust  apprehend and actualize. | justify this
observation by reference to the noble but inchoate
experiment (or-unnoticed epic) whereby Shri Jai Prakash
Nar ai n- redenptively br ought * nurderously danger ous
dacoits —of Chanmbal Valley into prison to turn a

responsi ble page in their life in and out of jail. The
rehabilitative foll owup was, perhaps, a flop
* * * * *
1228
Prison | aws, now in bad shape, need

rehabilitation; prison staff, soaked in the Raj past,
need reorientation; prison houses and practices, a
hangover of the die-hard retributive ethos, need
reconstruction; prisoners, these noiseless, voiceless
human heaps or for  therapeutic technol ogy, and prison
justice, after long jurisprudential gestation, must now
be re-born through judicial mdwifery, if need be.
Agai n,

We share the concern and anxi ety of our |earned
brother Krishna Ilyer, J. for reorientation of the
outl ook towards prisoners.and the need to take early
and effective steps for prison reforns. Jail Manuals
are largely a hangover of the past, still® retaining
anachroni stic provisions |ike whipping and the ban on
the use of the Gandhi cap. Barbaric treatnment of “a
pri soner from the point of view of his rehabilitation
and acceptance and retention in the nainstream of
social life, beconmes counter-productive in the long
run.

The Model Jail Manual, prepared by the I'ndian Prison
echel ons plus a leading crimnologist, Dr. Panakkal, back in
1970, has stated, right at the outset, in its @Guiding
Princi pl es:

Social reconstruction and rehabi litation as
obj ectives of punishnent attain paranount inportance in
a Wlfare State The supreme ai mof puni shment shall be
the protection of society. through the rehabilitation
of the offender

| mpri sonnent and other neasures which result in
cutting off an offender fromthe outside world are
afflictive by the very fact of taking away fromhimthe
ri ght of self-determ nation. Therefore the prison
system should not except as incidental to justifiable
segregation or maintenance of discipline, aggravate the
suffering i nherent in such a situation

The institution should be a centre of correctiona
treatnment, where major enphasis shall be given on the
re-education and reformation of the offender. The
impacts of institutional environment and treatnent
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shall aim at producing constructive changes in the

of fender, as would be having profound and |lasting

effects on his habits, attitudes, approaches and on his

total value schemes of life.
1229
One of the subjects dealt with in the Manual is ’'rel ease
planning’. W need nat tarry long to tell the truth that
every sinner has a future, given the social chance, and
every prisoner a finer chapter as a free person, given the
creative culturing of his psychic being. The measure of this
process is not the nechanical turn of the annual cal endar
fourteen tines over, but the man-maki ng net hodol ogy of the
correctional canpus, together with individual response. It
follows that an inflexible 14 year termfor lifers under s.
433A eschews chances of human change and puts all the pena
eggs in the linear —cellular basket. My be, the failure of
prisons (this is the title of-a recent book by a competent
crimnologist) has not occurred to Parlianent when it
enacted s, 433A or the Gandhian ' gospel has, by 1978, | ost
its living inpact on the parlianentary najority in the field
of prison-reform W cannot specul ate on these inponderabl es
and nust do our batting fromwthin textual crease.

Surely arbitrary penal-legislation will suffer a | etha
bl ow under Art. 14, But the nmain point here is whether s.
433A harbours this “extreme vice of “arbitrariness or
irrationality. W nmust remenber t hat Par | i ament as
legislative instrunentality, with the representatives of the
peopl e contributing their wisdomto its decisions, has title
to an initial presunption of constitutionality. Unless one
reaches far beyond unwisdom to absurdity, irrationality,
colourability and the like, the court nust keep its hands
of f.

A Judicial journey to the penal ogi cal begi nning reveals
that social defence is the objective. The triple purposes of
sentencing are retribution, draped sonmetines as a public
denunci ati on, deterrence, another -scary variant, wth a

Pavl ovi an touch, and in our ( era of human rights,
rehabilitation, founded on man's  essential divinity and
ultimte retrievability by rai si ng t he | evel of

consci ousness of the crimnal and society. We -may avoid, for
the nonce, theories like ’'society prepares the crine, the
crimnal commts its;’ or that crime is the product of
soci al excess’ or that 'poverty is the nmother of cringe'.
Judi ci al pronouncenents are authentic guidance and so a
fewcitations nmay serve our purpose. In Sebraj, this court
observed
It is nowwell-settled, as a stream of rulings of
courts proves, that deterrence, both 'specific and
general rehabilitation and institutional 'security are
vital considerations. Conpassion wherever possible and

cruelty only where inevitable, is the art of
correctional confinenent. \When prison policy advances
such a wvalid goal, the court wll not intervene

of ficiously.
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The overall attitude was incorporated as a
standard by the Anerican National Advisory Comri ssion
on Crime, Justice Standards and Goal s:

In a series of decisions this court has held that,
even though the Governnental purpose be legitimte and
substantial, that Purpose cannot be pursued by neans
that broadly stifle fundanental personal |iberties when
the end can be nore narrowy achieved. The breadth of
| egi sl ative abridgnent must be viewed in the |ight of
loss drastic means for achieving the sanme basic
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pur pose.
Earlier, this court in Hralal Millick's case stated:

The dignity and divinity, the self-worth and
creative potential of every individual is a higher
val ue of the Indian people, . .

Again in WMhammud G asuddin, a bench belighted in the
penol ogi cal basics:

It is thus plain that crime is a pathologica
aberration, that crimnal can ordinarily be redeened,
that State has to rehabilitate rather than avenge. The
sub-culture that |eads to anti-social behaviour has to
be countered not by undue cruelty but by re-
culturisation. Therefore the focus of interest in
penology is the individual, and the goal is salvaging
himfor society. The infliction of harsh and savage
puni shment is thus a relic of past and regressive
times. The human to day views sentencing as a process
of ~ reshaping a person who has deteriorated into
crimnality and the nodern community has a prinmary
stake in the rehabilitation of the offender as a neans

of social def ence. W, therefore, consi der a
therapeutic rather than an ’'in terrorem outl ook
shoul d prevail in our~ crimnal courts, since bruta

i ncarceration of the person nerely produces |aceration
of his mnd. In the wirds of George Bernard Shaw ’'if
you are to puni'sh a man retributively, you must injure
him If you are to reform him you nust inprove him
and, nmen are not inproved by injuries’.

We emphasi se here that Remission Schemes of fer healthy
notivation for better  behaviour, inner _inprovenmrent and
devel opnent  of soci al- fibre. Wi le eccentricities of
rem ssion reducing a nurderer’'s life termto short spells of
2 or 3 years in custody may scandalise -penologists, such
fear may not fl abbergast any sociologist if by sheer
1231
good behavi our, educational . striving and correctiona
success, a prisoner earns renission enough for release
after serving 7 or 8 years.

It nakes us blush to jettison Gandhiji and genufl ect
bef ore Hamurabi abandon reformatory —hunmanity and becone
addicted to the "eye for an eye’ barbarity: Said Churchill

The nmood and tenper of the public with regard to
the treatnment of crine and crimnals is one of the nost
unfailing tests of the civilisation of any country.

The nmood and tenper of our Constitution certify  that
arbitrary cruelty to the prisoner and negative attitude to
reformati on of the individual are obnoxious. Even'the recent
ruling in Bachan Single on the vires of death penalty
uphol ds this high stance.

Basic to the subm ssions of counsel for the petitioners
is the hunmane assunption that the object of sentencing is
not deterrent, torture sinpliciter but mai nly  the
rehabilitation of the prisoner. Human dignity, enphasised in
the Preanble, compassion, inplicit in the prescription of
fair procedure in Art. 21, and the irrationality of
arbitrary incarceratory brutality violative of Art. 14
invest the demand for a reformatory conmponent in jai
reginen with the status of a constitutional requirenent. W
need not prolong the judgment by substantiation of this
proposition because the learned Solicitor GCeneral, wth
sweet reasonabl eness and due regard to the precedents of
this court, Has not disputed that reformof the prisoner is
one of the mmjor purpose of punishnent.

The sequiter is irresistible. Any provision that wholly
or substantially discards the relevancy of restoration of
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the man mred by crimnality is irrational. Howis s. 433A
affected by this vice? The argunent is that 14 years in
prison is an inordinate spell which is not only an
unrewarding torment but a negation of reformation-indeed,
the pronotion of enmbittered hostility to society and
hardeni ng of, brutality counter-productive of hopefu
hurmani zat i on.

The argument pressed before wus is that s. 433A does
injustice to the inperative of reformati on of the prisoner
Had his in-prison good behavi our been rewarded by reasonabl e

rem ssions |inked to inproved soci al responsi bility,
nurtured by famlial contacts and |ibera
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parol, cultured by predictable, prenmature release, the

purpose of habilitation would have been served. If |aws.
433A in this case rudely refuses to consider the subsequent
conduct of the prisoner~ and forces all convicts, good, bad
and indifferent,  to serve a fixed and arbitrary mnimmit
is an angry flat untouched by the proven criteria of reform
Surely, an —avant garde penologist or T.M Oiented jurist
woul d regard —enlightened “sentencing as abbreviated life
behi nd bars coupled w th rehabilitatory exposure inside and
outside. May be, he may even criticise the draconian
duration, blindly running beyond 14 years, as penol ogica
illiteracy. Crimnologists concentrate on. the activisation
of the creative intelligence of the culprit by various
procedures and by his release fromjail at -a cut-off point
when the jural-netural tests of  nental-nmoral normalcy,
otherwi se called RehabilitationIndices, are satisfied. To
violate these research results and to be addicted to a 14-
year prison term is a penal superstition wthout any
rati onal support and, therefore, is arbitrary. Wy not 20
years? or a whole Iife? No material, scientific cultural or
ot her has been placed for our consunption by the  State
indicating that if a nurderer does not spend at |east 14
endl ess years inside jail he will ~ be a social nenace when
rel eased. Sadism and inpressionismeven if it incarnates as
| egi sl ati on, cannot neet the social science content of Arts.
14 and 21 which are part of the suprema |ex.

While the light of this logic i's not |ost on US and the
non-institutional alternatives to prison as the healing hope
of humane habilitation are worthy of exploration, we are in
the province of constitutionality where the criteria are
different.

We have no doubt that reform of the prisoner, as a
soci al defence strategy, is high on the agenda of Indian
penal policy reform The question is whether a 14-year term
as a nmandatory mnimum is so extrem st and arbitrary as to
becorme unconstitutional, even assuming the rehabilitatory
recipe to be on our penological pharnacopea. W cannot go
that far as judges, whatever our personal dispositions my
incline us were we | egislators.

Two broad grounds to negative this extrene position
strike us. Deterrence, as one valid punitive conmponent has
been accepted in Sunil Batra by a five-judge bench (see
Desai J. supra). So, a neasure of mninmumincarceration of
14 years for the gravest class of crimes |ike murder cannot
be consi dered shocking, having regard to the escal ati on of
Horrendous crime in the country and the fact that this court
has uphel d even death penalty (limted though to '"the
1233
rarest of rare cases’. The tinme has not, perhaps, arrived to
exclude deterrence and even public denunciation altogether
Secondl y, even For correctional t her apy, a long
"hospitalisation” in prison may sonetinmes be needed. To
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change a man’'s mind distorted by many bal eful events, nany
primtive pressures, nmany evi l conpani es and nmany

environnental pollutions, my not be an instant nagic but a
sl ow process-assum ng that correctional strategies are
awarely available in prisons, 'a consummati on devoutly to be
wi shed’ but notoriously rather victoriously, absent.

We agree that many studies by crimnologists high-
power ed conmi ssions and court pronouncenents have brought
hone the truth of the lie; once a nmurderer always a nurderer

and, therefore, early release wll spell a hell of
mans| aught er. Soci al scientists nmust accept Robert
Ingersoll’s tart remark: "In the history of the world, the

man who is ahead has always been called a heretic". W, as
Judges, have no power to legislate but only to invigilate.

In the current state of things and ethos of society we have
to content ourselves with  the thought that, persona

opi nions apart, avery long term in prison for a nurderer
cannot be castigated as so outrageous as to be utterly
arbitrary and - violative of rational classification between
lifers and “as so blatantly barbarous as to be irrationa

enough to be struck down as ultra vires. Even the submi ssion
that no penal alibi justifies a prisoner being kept walled
off from the good earth if, by his e. conduct, attainments
and proven nornmalisation, he has beconme fit to be a free
citizen, cannot spell unconstitutionality. And the uniform
infliction of a 14-year ninimumon the transforned and the
unkept is an unkind disregard for redenption inside prison

Even so, to overcone the constitutional hurdle nuch nore
material, research results and -specialist reports, are
needed. How to assert who has becone whol |y habilitated and
who not, unless you rely on the Rehabilitation Index ?
Currently, we have theories, and experinents awaiting socia

scientists’ certificates of certitude:

For instance, deep relaxation recipes and neditationa
techni ques, researched with scientific tools, well-known and
sophi sticated experinments, neurological and psychol ogi cal
claimto have achieved a break- through and has put across
to the scientific world a Rehabilitation |Index. Thi's conpl ex
of tests reference to which, culled from a -publication
titled "Crimnol ogy and Consci ousness, Series1," (devel oped
by the Maharshi European Research University according to
1234
scientifically established standard neasures of successfu
rehabilitation), as credentials enough to be t aken
cogni sance of in sone Indian Prisons. There are sceptics and
skepticismis good because it ’'is the chastity of the
intellect’. But to dogmatic disbelievers one nmay only say
with John Dewey: "Every great advance in science has issued
froma new audacity of imagination". But courts, / when
assaying constitutionality, have to wai t tidl t he
Est abl i shnment accepts it in some neasure. So, we are not now
ina positionto assert, as Court, that at |east a 14-year
termfor a nurderer is arbitrary, unusually cruel and
unconstitutional. W hold against violation of Art. 14.
Anot her argunent based on Art. 14 may also be briefly dealt
with, although we are not carried away by it. In terns, S
433A applies only To two classes of life-inprisonnent. The
true content of the provisionis that in the tw specific
categories specified in s. 433A the prisoner shall actually
suffer the mnimumjail tenure set init. There are around
forty-one other offences, including attenpt to nurder,
hom ci de not anounting to nurder, grievous hurt, dacoity and
breach of trust, where life sentence is the naxi num But the
framers of the Penal Code have classified maxi mum sent ences
principally on the basis of gravity of the crine. By that
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token, where a terrible crine has been comitted the Pena
Code has prescribed death penalty as the naxi mum The attack
on its constitutionality has recently been repul sed by this
Court. The main nmass of cases where life inprisonment is
actually inflicted by the courts belongs to the "either or"
category where the court has the responsible discretion to
i npose death penalty or life inprisonnent and actually
awards only life inprisonnent. Even in cases where the court
sentences a convict to death the appropriate Governnent
often by virtue of s. 433(a) reduces the lethal rigour to
life term These classes of cases are categorised separately
by s. 433A. Wen the crime is so serious as to invite death
penalty as a possible sentence, Parlianment, in its w sdom
takes the view that aneliorative judicial award or statutory
conmut ati on by the executive should not deval ue the sterness
of the sentence to be equated with the Iife sentence awarded
for the obviously l'ess serious clauses of offences where the
law itself has fixed  a maxi mum. of only life inprisonnment,
not death penalty as a harsher alternative. The logic is
lucid although its wisdom in the light of penologica
t hought, is open to doubt. W have earlier stated the
paranmeters of judicial restraint and, as at present advised,
we are not satisfiedthat the classification is based on an
irrational differentia wunrelated to the punitive end of
soci al defence. Suffice it to say here, the classification
if due respect to Parlianment’s choice is given,
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cannot be castigated as a capricious enough to attract the
| ethal consequence of Art. 13 read with Art.  14. Law and
Life deal in relatives, not absolutes. No material, apart
from humane hunches, has been placed by counsel whose focus
has been |egal, not social science-oriented, to show that
prolonged jail |I|ife reaches a point~ of no return and is
unreasonable. On the materials now before us, we 'do not
strike down s. 433A on the score of capricious
classification. Some day, when human sci ences have advanced
far beyond and non-institutional ( alternatives have fully
devel oped, parlianentary faith in the fourteen-year therapy
may well change or be challenged as unscientific credulity
and superstitious cruelty. But that is a far-away day and
futurology is not a forensic speciality. The wonb of
tomorrow may hold, like Krishna to Kansa, lethal omen to the
faith of to-day. W rest content wth Bertrand Russel’s
words of scepticism
The essence of the Liberal outlook Ilies not in
what opinions are held, but in how they are held:
instead of being held dogmatically they are held
tentatively, and with a consci ousness that new evi dence
may at any nmonent |lead, to their abandonnent. This is
the way opinions are held in science, as opposed to the
way in which they are held in theol ogy.

The maj or subm ssions which deserve high consideration
may now be taken wup. They are three and inmportant in their
outcome in the prisoners’ freedomfrom behind bars. The
first turns on the ’'prospectivity (loosely so called) or
otherwi se of s. 433A. W have already held that Art. 20(1)
is not violated but the present point is whether. On a
correct construction. those who have been convicted prior to
the coming into force of s. 433A are bound by the mandatory
[imt. If such convicts are out of its coils their cases
must be considered under the Rem ssion Schemes and ' Short-
sentencing’ laws. The second plea, revolves round ’'pardon
jurisprudence’, if we my coarsely call it that way,
enshrined inpregnably in Arts. 72 and 161 and the effect of
s. 433A thereon. The power to renmt is a constitutiona
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power and any legislation nust fail which seeks to curtai

its scope and emasculate its nechanics. Thirdly, the
exercise of this plenary power cannot be left to the fancy
frolic or frown of Governnent, State or Central, but nust
enbrace reason, relevance and reformation, as all public
power in a republic nmust. On this basis; we wll have to
scrutinise and screen the survival value of the various
Rem ssi on Schenes and short-sentencing projects, not to test
their suprenacy over s. 433A, but to train the wide and

beneficient power to renit |life sentences wthout the
hardshi p of fourteen fettered years.
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Now to the first point. It is trite law that civilised
crimnal jurisprudence interdicts retroactive inpost of
heavier suffering by a later law Odinarily, a crinina
| egi sl ation nmust be S0 i nterpreted as to speak

futuristically. W do not mean to enter the area of Art.
20(1') which has already been dealt with. Wat we nean to do
is so to'read the predicate used ins. 433A as to yield a
natural result, ~a humane consequence, a just infliction

Wiile there is no vested right for any convict who has
received a judicial sentence to contend that the penalty
shoul d be softened and that the law which conpels the
penalty to be carried out in full cannot apply to him it is
the function of the court to adopt a liberal construction
when dealing with a crinmnal statute in the ordinary course
of things. This humanely inspired canon, not applicable to
certain terribly anti-social categories nay legitimtely be
applied to s. 433A (The _sound rationale is t hat
expectations of convicted citizens of regaining freedomon
existing |egal practices should not be frustrated by
subsequent |egislation or practices unless the |anguage is
beyond doubt). Liberality in ascertaining the sense nay
ordinarily err on, the side of liberty where the quantum of
deprivation of freedomis inissue. In short, the benefit of
doubt, other things being equal, nmust go to the citizen in
penal statute. Wth this prefatory caution, we may read The
Section. "Where a sentence of ‘inprisonnent for life is
i mposed on conviction of a person........ such person shal

not be released from prison unless he had -served atl east
fourteen years of inprisonment”. Strict conformty to tense
applied by a precision grammarian may fault the draftsman
for using the past-perfect tense. That apart, the  plain
neaning of this clause is that "is" nmeans "is" and,
therefore, if a person is sentenced to inprisonnment for life
after s. 433A cones into force, such sentence shall not be
rel eased before the 14-year condition set-out therein is
fulfilled. Mre precisely, any person who has been convicted
before s. 433A cones into force goes out of the pale of the
provision and wll enjoy such benefits as accrued to him
before s. 433A entered Chapter XXXIlI. The other ¢l ause in
the provision suggests the application of the mandatory
mnimmto cases of comrutation which have already  been

perfected, and reads: "Wwere a sentence of death..... has
been commuted under s. 433 into one of inprisonnent for
life, such person shall not be released from prison unless
he had served atleast fourteen years of inprisonment." The
draftsman, apparently, is not a grammarian. He wuses the
tenses without being finical. W are satisfied that even

this latter clause nerely neans that if a sentence of death
has been commuted after this Section cones into force, such

person shall not be released until the condition therein is
conplied with. 'Is’ and 'has’ are not words which
1237

are weighed in the scales of grammar nicely enough in this
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Section and, therefore, over-stress on the present tense and
the present-perfect tense may not be a clear indicator. The
general rule bearing on ordinary penal statutes in their
construction nmust govern this case. In another situation

interpreting the inmport of "has been sentenced" this court
held that "the | anguage of the clause is neutral” regarding
prospectivity. It inevitably follows that every person who
has been convicted by the sentencing court before Decenber
18, 1978, shall be entitled to the benefits accruing to him
fromthe Remission Schene or short-sentencing project as if
s. 433A did not stand in his way. The Section uses the word
"conviction” of a person and, in the context, it rmust mean
"conviction by the sentencing court; for that first
quantified his deprivation of personal |iberty.

We are mndful of one anonaly and nust provide for its
elimnation. If the trial court acquits and the higher court
convicts and it so happens that the acquittal is before S.
433-A cane into force and the conviction after it, could it
be that the convicted person would be denied the benefit of
prospectivity and consequential non-application of S. 433-A
nerely because he had “the bad luck to be initially
acquitted? W think not: Wen a person is convicted in
appeal, it follows that the appellate court has exercised
its power in the place of the original court and the guilt,
conviction and sentence nust be substituted for and shal
have retroactive effect from the date  of judgment of the
trial court. The appellate conviction nmust - relate back to
the date of the trial court’s verdict and substitute it. In
this view, even it’ the appellate court reverses an earlier
acquittal rendered before S. 433-A canme .into force but
allows the appeal and convicts the accused, after S. 433-A
cane into force, such persons will also be entitled to the
benefit of the rem ssion systemprevailing prior toS. 433-A
on the basis we have expl ained. An appeal is a continuation
of an appellate judgment as a replacenment of the origina
j udgrent .

W now nove on to the second contention which deals
with the power of rem ssion under the Constitution and the
fruits of its exercise vis a vis S 433-A Nobody has a
case-indeed can be heard to contend-that Articles 72 and 161
must yield to S. 433-A Cooley has rightly indicated that
"where the pardoning power is vested exclusively in the (top

executive) any law which restricts The power is
unconstitutional’. Rules to facilitate the exercise of the
power stand
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on a different footing. The Constitution is the suprema |ex
and any | egislation, even by Parlianent nmust bow before it.
It is not necessary to delve into the details of these two
Articles; nor even to trace the antiquity of the /'roya
prerogative which has transmgrated into India through the
various Westminster statutes, eventually to blossomas the
power of pardon vested in the President or the Governor
substantially in over | appi ng measure and concurrently
exerci sabl e.

The present provisions (ss. 432 and 433) have verba
verisimlitude and close kinship wth the wearlier Code of
1898 (ss. 401 and 402). Likewise, the Constitutiona
Provisions of today were found even in the Government of
India Act, 1935. O course, in English constitutional |aw,
the sovereign, acting through the Hone Secretary, exercises
the prerogative of nercy. Wile the content of the power is
the same even wunder our Constitution, its source and
strength and, therefore, its functional features and
accountability are different. W will exam ne this aspect a
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little later. Suffice it to say that Arts. 72 and 161 are
traceable to s. 295 of the Government of India Act, 1935.
The Central Law Conmi ssion has nmade certain observations
based on Rabha’'s case to the effect that the effect of
granting pardon is not to interfere with the judicia
sentence but to truncate its execution. There is no dispute
regardi ng this branch of pardon jurisprudence. Wat is urged
is that by the introduction of s. 433A s. 432 is granted a

permanent holiday for certain classes of |lifers and s.
433(a) suffers eclipse. Since ss. 432 and 433(a) are a
statutory expr essi on and nodus oper andi of t he

constitutional power, s. 433A is ineffective because it
detracts from the operation of s. 432 and 433(a) which are
the legislative surrogates; as it were, of the pardon power
under the Constitution. W are unconvi nced be, the
submi ssi ons of counsel in this behalf.

It is apparent that superficially viewed, the two
powers, one constitutional] and the other statutory, are co-
extensive, But® two things may be simlar but not the sane.
That is. ‘precisely the difference. W cannot agree that the
power which is the creature of the Code can be equated with
a high prerogative vested by the Constitution in the highest
functionaries of the Union and the States. The source is
different, the substance is different, the strength is
di fferent although/ the stream may be flowing al ong the sane
bed. W see the two powers as far from being identical, and,
obviously, the constitutional power ~is ’'untouchable and
"unappr oachabl e’ and cannot suffer the
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vi ci ssitudes of sinple |legislative processes. Therefore, s.
433A cannot be invalidated as indirectly violative of Arts.
72 and 161. What the Code gives, it -can take, and so, an
enmbargo on ss. 432 and 433(a) is within-~The |legislative
power of Parlianent.

Even so, we nust renmenber the constitutional status of
Arts. 72 161 and it is common ground that s. 433A does not
and cannot affect even a wee-hit the pardon power of the
CGovernor or the President. The necessary sequel  to this
logic is that notw thstanding s. 433A the President and the
CGovernor continue to exercise the power of comutation and
rel ease under the aforesaid Articles.

Are we back to Square one ? Has Parliament indulged in
legislative futility with a fornmal victory but a real
defeat? The answer is 'yes’ and 'no’ Wiy 'yes’ ? because the
President is synbolic, the Central CGovernnent is the reality
even as the CGovernor is The formal head and sole repository
of the executive power but is incapable of acting except on,
and according to, the advice of his council of mnisters.
The wupshot is that the State Government, whether ' the
Governor likes it or not, can advise and act under Art, 161
the CGovernor being bound by that advice. The action of
conmut ati on and rel ease can thus be pursuant. to a
governmental decision and the order nay issue even without
the Governor’s approval although, wunder the Rules  of
Business and as a matter of constitutional courtesy, it is
obligatory that the signature of the Governor should
aut hori se the pardon, commutation or release. The position
is substantially the sane regarding the President. It is not
open either to the President or the GCovernor to take
i ndependent decision or direct release or refuse rel ease of
any one of their own choice. It is fundanental to the
West mi nster system that the Cabinet rules and the Queen
reigns. Being too deeply rooted as foundational to our
system no serious encounter was nmet from the |earned
Solicitor General whose sure grasp of fundamentals did not
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permt himto controvert the proposition, that the President
and the CGovernor, be they ever so high in textua
term nol ogy, are but functional euphem sns pronptly acting
on and only on the advice of the Council of Mnisters save
ina narrow area of power. The subject is now beyond
controversy, this court having authoritatively |aid down the
law in Shansher Singh’s case. So, we agree, even w thout
reference to Art, 367 and ss. 3(8)(b) and 3(60)(b) of the
General C auses Act, 1897, that, in the matter of exercise
of the powers under Arts. 72 and 161, the two highest
dignitaries in our constitutional scheme act and must act
not on their own judgnent but in accordance with the aid and
advi ce
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of the mnisters. Article 74, after the 42nd Anmendment
sil ences specul ati on -~ and obligates conpliance. The Governor
vis a vis his Cabinet is no higher than the President save
ina narrow area which does not include Art. 161. The
Constitutional conclusion is that. the Governor is but a
short hand expression for the State Governnent and the
President is an abbreviation for the Central Governnent.

An issue of deeper inport denands our consideration at
this stage of the discussion. Wde as the power of pardon
conmut ati on and rel ease (Arts. 72 and 161) is, it cannot run
riot; for no legal power can run unruly like John Gl pin on
the horse but must keep sensibly to a steady course. Here,
we cone upon the | second constitutional” fundanental which
underlies the subnissions of counsel: It is that all public
power, including constitutional ~power, shall never be
exercisable arbitrarily or ~mala fide and, ordinarily,
guidelines for fair and equal execution are guarantors of
the valid play of power, W proceed onthe basis that these
axioms are valid in our constitutional order.

The jurisprudence of constitutionally canalised power
as spelt out in the second proposition also did not neet
with serious resistance from the l'earned Solicitor Genera
and, if we nmay say so rightly. Article 14 is an expression
of the egalitarian spirit of the Constitution and i's a clear
pointer that arbitrariness is anathema under our system It
necessarily follows that the power to —pardon, grant
rem ssion and comutation, being of the greatest nmonent for
the liberty of the citizen, cannot be a lawunto itself but
nust be infornmed by the finer canons of constitutionalism
In the Inter-national Airport Authority case this court
st at ed:

"The rul e i nhibiting arbitrary action by
CGovernment which we have discussed above must apply
equal |y where such corporation is dealing wth_ the
public, whether by way of giving jobs or entering into
contracts or otherwise, and it cannot act arbitrarily
and enter into relationship with any person it -likes at

its sweet wll, but its action nust be in conformty
with some principle which neets the test of reason and
rel evance.

This rule also flows directly fromthe doctrine of
equal ity enbodied in Article 14. It is now well settled
as a result of the decisions of this Court in E P
Royappa v. State of Tami| Nadu and Maneka Gandhi v.
Union of India that Article
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14 strikes at arbitrariness in State action and ensures
fairness, and equality of treatnment. It requires that
State action nust- not be arbitrary but nust be based
on sonme rational and relevant principle which is non-
di scrimnatory; it must not be guided by any extraneous
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or irrelevant considerations, because that would be
deni al of equality. The principle of reasonabl eness and
rationality which is legally as well as philosophically
an essential elenent of equality or non-arbitrariness
is projected by Article 14 and it must characterise
every State action, whether it be wunder authority of
law or in exercise of executive power w thout maki ng of
l aw. "
Mathew, J. In V. Punnan Thomas v. State of Kerala observed:
"The CGovernnent, is not and should not be as free
as an individual in selecting the recipients for its
| argesse. VWWatever its activity the Governnent is stil
the Government and will be subject to restraints,
inherent in its position in a denocratic society. A
denocratic Governnment cannot lay down arbitrary and
capricious standards for the choice of persons wth
whom al one it wll deal.
If we excerpt again fromthe Airport Authority case:
VWhatever be the concept of the rule of |aw,
whet'her it be the neaning given by Dicey in his "The
Law of the Constitution" ~or the definition given by
Hayek in his "Road to Serfdom and "Constitution of
Li berty" or the- exposition set forth by Harry Jones in
his "The Rule of Law and the Welfare State", there is

as pointed out by MthewJ., in his article on "The
Wl fare State, /Rule of Law and Natural Justice" in
"Denocr acy, Equal ity and Fr eedont "Substantia

agreement in Juristic thought that the great purpose of
the rule of Ilaw notion is the protection of the
i ndi vi dual agai nst arbitrary exercise of power ,
wherever it is found". It is indeed unthinkable that in
a denocracy governed by the rule of Law the executive
Government or any or its officers should possess
arbitrary power over the interests of the individual
Every action of the Executive CGovernnent nust be
informed with reason and should be free from ,,
arbitrariness. That is the very essence of the rule of
law and its bare mnimal requirenent. And to the
application of this principle it nmakes no difference
whet her the exercise of the power involves affectation
of some right or denial of some privilege.
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.... The discretion of the Governnent has been
held to be not unlinmted in that the Governnent cannot
give or wthhold Largesse in its arbitrary discretion
or at its sweet will. It is insisted, as pointed out by
Prof. Reich in an specially stinulating .... article on
"The New Property" in 73 Yale Law Journal 733, "that
Governnment action be based on standards that are not
arbitrary or unauthorised.”" The Governnent cannot be
permtted, to say that it will give jobs or enter into
contracts or issue quotas or licences only in favour of
those having grey hair or belonging to a particular
political party or professing a particular religious
faith. The GCovernment is still the Government when it
acts in, the matter of granting |argesse and it cannot
act arbitrarily. It does not stand in the same position
as a private individual
It is the pride of our constitutional order that all power,
what ever its source, must, in its exercise, anathematise
arbitrariness and obey standards and guidelines intelligible
and intelligent and integrated with the nanifest purpose of
the power. Fromthis angle even the power to pardon, commute
or remt is subject to the wholesone creed that guidelines
shoul d govern the exercise even of presidential power.
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Speaki ng generally, Lord Acton’'s di ctum deserves
attention

| cannot accept your canon that we are to judge

Pope and . King wunlike other nmen, with a favourable

presunption that the did no wong. |If there is any

presunption it is the other was, against the hol ders of

power, increasing as the power increases.

Li kewi se, Edmund Burke, the great British statesman gave
correct counsel when he said:

Al'l persons possessing a portion of power ought to
be strongly and awfully inpressed with an idea that
they act in trust, and that they are to account for
their conduct in that trust to the one great Master,
Aut hor, and Founder of society.

Pardon, using this expr essi on in t he anpl est
connotation, ordains fair exercise, as we have indicated
above. Political vendetta or party favourati smcannot but be
interlopers in this area. The order which is the product of
extraneous or nala fide factors will vitiate the exercise.
Wil e constitutional power i's beyond challenge, its actua

exercise —may ~still be  wvulnerable. Likew se, capricious
criteria will void the exercise. For exanple, if the Chief
M nister of a State rel eases every one mthe
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prisons in his State ~on his birthday or because a son has
been born to him it ' will an outrage on the Constitution to
| et such madness survive. W make t hese observations because
it has been brought to our notice that a certain Home

Mnister’'s visit to. a Central” Jail was considered so
auspicious an omen that all the prisoners in the jail were
gi ven substanti al remssions solely for this reason

Strangel y enough, this propitious ci rcunst ance was

di scovered an year later and rem ssion order was issued |ong
after the Mnister graced the penitentiary. The actual order
passed on July 18, 1978 by the Haryana Covernnment reads thus
In exercise of the powers conferred under Article

161 the Constitution of India, the Governor of Haryana
grants special: remssions on the sane scale and ternms

as nentioned in Covt. O India, Mnistry of Honme
Affairs letter No. U 13034/59/77 dated 10th June, 1977

to Prisoners who happened to be confined in Central
Jail, Tihar, New Delhi on 29th My, 1977, at the tine

of the visit of Home Mnister Govt. O India, to the

said Jail and who has been convicted by the Gvi
Courts of Criminal Jurisdiction in Haryana State.
A. BANERJEE

Secretary to Govt. of Haryana
Jai | s Depart nent

Dat ed: Chandi garh, the
18th July, 1978.
Push this logic a little further and the absurdity will be
obvious. No Constitutional power can be vulgarised by
personal vanity of nmen in authority. Likewise, if an
opposition | eader is sentenced, but the circunstances cry
for remssion such as that he is suffering fromcancer or
that his wifeis termnally ill or that he has conpletely
refornmed hinself, the power of rem ssion under Arts. 72/161
may ordinarily be exercised and a refusal may be wong-
headed. 1f, on the other hand, a brutal nurderer, bl ood-
thirsty in his nmassacre, has been sentenced by a court wth
strong observati ons about his bestiality, it nay be arrogant
and irrel evant abuse of power to remt his entire life
sentence the very next day after the conviction nerely
because he has joined the party in power or is a close
relation of a political high-up. The court, if it finds
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frequent msuse of this power nmay have to investigate the
di scrimnation. The proper thing to do, if Governnent is to
Keep faith with the founding fathers, is to nake
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rules for its own guidance in the exercise of the pardon
power keeping, of course, a large residuary power to neet
speci al situations or sudden devel opnents. This will exclude
the vice of discrimnation such as nmay arise where two
persons have been convicted and sentenced in the sane case
for the sanme degree of guilt but one is released and the
ot her refused, for such irrelevant reasons as religion,
caste, colour or political |oyalty.

Once we accept the basic thesis that the public power
vested on a high pedestal has to be exercised justly The
situation becones sinpler. The principal considerations wll
turn upon social good by renission or release. Here, we cone
back to the purpose of inprisonment and the point of
count er-productivity by further pr ol ongati on of
i ncarceration. But ~whenis this critical point reached?
Bitter verse burns better into us this die-hard error

This - too I knowand wi'se it were

I f each could know the sane-

That every prison that men build

If built with bricks of shame,

And bound with bars |ost Christ should see

How nen their brothers nmaim
President Carter when he was Governor of Georgia, addressing
a Bar Association, said:

In our prisons, which~ in the past have been a

di sgrace to GCeorgia, we've tried to make substantive

changes in the quality of those who adm ni ster them and

to put a new realm of understanding and hope and
conpassion into the adm nistration of that portion of
the system of justice 95 per cent of those who are

presently incarcerated in prisons wll be returned to
be our neighbors, and now the thrust of the entire
program as initiated under  Ellis MacDougall / and now
continued under Dr. Ault, ‘is totry to discern in the

Soul of each convicted and sentenced person redeem ng
features that can be enhanced. W plan a career for
that person to be pursued while he is in-prison.
believe that the early data that we have on recidivism
rates indicate the efficacy of what we’ ve done.

Al these go to prove that the length of inprisonnent
is not regenerative of the goodness within and nmay be proof
of the reverse-a
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calamty which may be averted by exercise of | power under
Art. 161, especially when the circunstances  show  good
behavi our, industrious conduct, social responsibility and
humane responses which are wusually reflected in‘the marks
accunul ated in the shape of remission. In short, the rules
of rem ssion may be effective guidelines of a recomendatory
nature, helpful to Governnent to release the prisoner by
remtting the remaining term

The failure of inprisonnment as a crine control tool and
the search for non-institutional alternatives in a free
mlieu, gain poignant pertinence while considering the
mechani cal exclusion of individualised punishment by s.
433A, conjuring up the cruel magic of 14 years behind bar-
where 'each day is like a year, a year whose days are | ong-
as a solvent of the psychic crisis which is crinmeogenic
factor, blinking at the blunt fact that at |east after a
spell the penitentiary remedy aggravates the recidivist's
mal ady. In the "Failure of | mpri sonnent " (a 1979
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publication) the authors start off with the statenent

"The failure of inprisonnent has been one of the
nost noticeable features of the current crisis in
crimnal justice systemin advanced industrial or post-
i ndustrial societies such as Australia, Britain, Canada
and the United States. One justification after another
advanced in favour of the use of inprisonnent has been
shown to be misconceived. At best, prisons are able to
provide a form of crude retribution to t hose
unfortunate to be apprehended. At worst, prisons are
brutalising, cannot be shown to rehabiliate or deter
offenders and are detrimental to the re-entry of
of fenders into society. Furthernore, the heavy reliance
upon prisons, particularly maxi mum security
institutions with ~their enphasis upon costly security
procedures, has led to —an inordinate drain upon the
overall resources devoted to the crimnal justice
area."

Li kewi se, 'in _many current research publications the thesis
is the same. Unless a tidal® wave of transformation takes
pl ace CGeorge Ellis will be proved right:

There are nmany questions regarding our prison
systens and their rehabilitative quality. Observers
frominside the walls find prisons to be a nelting pot
of tension and anxiety. Tension and
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anxiety are the result of a variety of abnorm
conditions. Prisons, including  the so-called nodel
prisons, rob a man of his individual identity and
dignity.
Contrary to popul ar opinion, all convicts are not
rock-hard individuals | acking sufficient enotiona

bal ance. They are people. with fears and aspirations

i ke everyone el se. Cenerally, they don't want to fight

with or kill their neighbor any nore than the man on

the street. They want to live in peace and return to it

their loved ones as soon.as possible. They are not a

different breed of human being or a distinct type of

nentality. They are persons who have nmde mi stakes.

This point is made not to solicit pity but to bring

attention to the fact that any individual could be

caught in a simlar web and find hinself inside a pit
such as Fol som Pri son.

The rule of law, under our constitutional order
transforns alt public power into responsible, ~responsive,
regul ated exercise informed by high purposes and geared to
people’s welfare. But the wi sdom and experience of the past
have found expression in remssion rules (and short-
sentencing laws. No new discovery by Parliament in 1978
about the futility or folly of these special and /|oca
experiences, spread ever several decades, is discernible. No
Hi gh- power conmittee report, no expert body’ s
recomendati ons, no escalation in recidivismattributable to
rem ssions and releases, have been brought to our notice.
| mpressionistic reaction to sone cases of premature rel ease
of murderers, wthout even a follow up study of the |ater
life of these quondam convicts, has been nade. We find the
rise of enlightennment in penological alternatives to closed
prisons as the current trend and failure of inprisonment as
the uni ver sal | anent . Ve, heart -war m ngly, observe
experinments in open jails, filled by lifers, liberal parolee
and probations, generosity of juvenile justice and |icensed
rel ease or freedom under leash-a la The Utar Pradesh
Prisoners’ Release on Probation Act, 1978. W cannot view
wi t hout gl oom the reversion to the sadistic superstition
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that the longer a life convict is kept in a cage the surer
will be his redenption. It is our considered view that,
beyond an optinmum point of, say, eight years- we nmean no
fixed fornul a-prison detention benunbs and makes nervous
weck or unmitigated brute of a prisoner. If animal farms -
are not reformatories, the Remission Rules and short-
sentenci ng schenmes are humani sing wheel of conpassion and
reducti on of psychic tension. W have no hesitation to
reject the notion that
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Arts. 72/161 should remain uncanalised. W have to direct
the provisional acceptance of the remssion and short-
sentenci ng schenmes as good guidelines for exercise of pardon
power-a jurisdiction neant . to be used as often and as
systematically as possible and not to be abused, much as the
tenptation so to do may press upon the pen of power.

The |l earned Solicitor General is right that these rules
are plainly nmade under the Prisons Act and not under the
constitutional” power. The forner fails under the pressure of
s. 433A. " But that, by no  neans. precludes the States
adopting as working rules the sanme reni ssion schenes which
seem to us to be fairly reasonable. After all, the
Covernment cannot rmeticul ously study each prisoner and the
present praxis of marks, until a nore advanced and expertly
advi sed schene is /evolved, nmay work. Section 433A cannot
forbid this nethod because it is imunised by Art. 161. W
strongly suggest that, without break, the -sane rules and
schenmes of remssion be continued as a transmgration of
soul into Art. 161, as it were, and benefits extended to al
who fall wthin their benign orbit-save, ~of <course, in
speci al cases whi ch nay require ot her rel evant
consi derations. The w de power of executive clenency cannot
be bound down even by self-created rules.

One point remmins to be clarified. The U P. Prisoners’
Rel ease on Probation Act. 1938, a wel cone neasure, what with
popul ati on pressure on prisons and burden on the public
exchequer, will survive s. 433Afor two reasons. Firstly,
Covernment may resort to the statutory scheme, not qua | aw
but as guideline. Secondly, and nmore inportantly, the
expression 'prison’ and 'inprisonnment’ rmust receive a w der
connotation and include any place notified as - such for

detention purposes. ’'Stone walls and iron bars do not a
prison make'; nor are 'stone walls and iron bars’ a sine qua
non to nmake a jail. Open jails are capital instances. Any

life under the control of the State, whether wthin the
hi gh-wal  ed world or not, nay be a prison if the |aw regards
it as such. House detentions, for exanple. Palaces, where

Gandhiji was detained, were prisons. Restraint. on freedom
under the prison law is the lest. Licensed releases where
instant re-capture is sanctioned by the |aw, and, likew se,

parole, where the parole is no free agent, and other
categories under the invisible fetters of the prison |aw may
legitimately be regarded as inprisonment. This point is
necessary to be cleared even for conputation of 14 years
under s. 433A. Sections 432, 433 and 433A read together
lead to the inference we have drawn and |iberal though
guarded, use of this Act may do good. Prison reform nuch
brui sed about though, is nore the skin than in the soul and
needs a deeper stirring of
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consci ousness than tantruns, threats and legalised third
degree, if the authentic voice of the Father of the Nation
be our guide. To chain the man is not to change him the
error is obvious-a human is nore than siman. Qur reasoning
upholds s. 433A of the Procedure Code but wupbraids the
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abandonnent of the healing hope of rem ssions and rel ease
betimes. To legislate belongs to another branch but where
justice is the subject the court nust speak. There was sone
argument that s. 433A is understood to be a ban on parole.
Very wrong. The Section does not obligate continuous
fourteen years in jail and so parole is pernissible. W go
further to say that our Prison Admnistration should
liberalise parole to prevent pent-up tension and sex
perversi on which are popular currency in nmany a penitentiary
(see Set hna, "Soci ety and t he Crimnal" Tri pati
publications, 4th Edn. p. 296).

We concl ude by formulating our findings.

1. W repulse all the thrusts on the vires of s. 433A
Maybe, penologically the prolonged terns prescribed by the
Section is supererogative. If we had our druthers we would
have negatived the need for a fourteen-year gestation for
reformation. But ours is to construe not construct, to
decode, not to make a code.

2. W affirmthe current supremacy of s. 433A over the
Rem ssi on Rul es and short-sentencing statutes nmade by the
various States:

3. W uphold all rem ssions and short-sentenci ng passed
under Articles 72 and 161 of the Constitution but rel ease
will follow, in life sentence cases, only on Governnent
maki ng an order en /masse or individually, in that behalf.

4. W hold that s. 432 and s. 433 are not a
mani festation of Articles 72 and 161 of the Constitution but

a separate, though simlar, power, and  s. 433A, by
nullifying wholly or partially these prior provisions does
not violate or detract from the full operation of the

constitutional power to pardon, comrute and the like.

5. W negate the plea that s. 433A contravenes Article
20(1) of the Constitution.

6. W follow Godse’s case (supra) to hold that
i mprisonnent for life lasts ~until the last breath, and
what ever the Ilength of rem ssions earned, the prisoner can
claimrelease only if the remaining sentence is remtted by
Gover nment .

7. W declare that s. 433A, in both its 1inbs (i.e.
"both types of life inprisonnent specified in .it), is
prospective in effect. To put the position beyond doubt, we
direct that the mandatory mninum of 14 years’ actua
i mprisonnment will not operate agai nst those whose
1249
cases were decided by the trial court before the 18th
Decenber, 1978 (directly or retroactively, as explained in
the judgnent) when s. 433A cane into force. Al ’'lifers’
whose conviction by the court of first instance was entered
prior to that date are entitled to consideration by
CGovernment for release on the strength of earned rem ssions
although a release can take place only if Governnent nakes
an order to that effect. To this extent the battle of the
tenses is won by the prisoners. It follows, by the sane
logic, that short-sentencing |legislations, if any, wll
entitle a prisoner to claim release thereunder if “his
conviction by the court of first instance was before s. 433A
was brought into effect.

8. The power under Articles 72 and 161 of the
Constitution can be exercised by the Central and State
CGovernments, not by the President or Governor on their own.
The advice of the appropriate Governnent binds the Head of
the State. No separate order for each individual case is
necessary but any general order nmade nust be cl ear enough to
identify the group of cases and indicate the application of
mnd to. the whol e group
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9. Considerations for exercise of power under Articles
72/161 nay be nyriad and their occasions protean, and are
left to the appropriate Governnment, but no consideration nor
occasi on can be whol |'y irrel evant, irrational,
discrimnatory or mala fide.. Only in these rare cases wll
the court exam ne the exerci se.

10. Although the remission rules or short-sentencing
provi sions proprio vigore nmay not apply as against s. 433A,
they will override s. 433Aif the Governnment, Central or
State, guides itself by the selfsame rules or schenmes in the
exercise of its constitutional power. W regard it as fair

that until fresh rules are nade in keeping with experience
gat hered, current social conditions and accepted penol ogi ca
thinking- a desirabl e = step, in our viewthe present

rem ssion and release schenes may usefully be taken as
gui del i nes under Articles 72/161 and orders for release
passed. W cannot fault the Governnment, if in sone
intractably savage delinquents, 's. 433A is itself treated as
a guideline for ~exercise of “Articles 72/ 161. These
observati'ons of ours are recommendatory to avoid a hiatus,
but it is for Government, Central or State, to decide
whet her and why the current Renission Rules, should not
survive until replaced by a nore whol esonme schene.

11. The U. P.  Prisoners’ Release on Probation Act,

1938, enabling limted enlargenent wunder licence wll be
effective as legislatively sanctioned  inprisonnent of a
| oose and |iberal type and such |licensed enlargenment will be
reckoned for the purpose of the 14-year duration. Simlar
other statutes and rules will enjoy simlar efficacy.
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12. In our Vi ew, penal humani tariani sm and

rehabilitative desideratum warrant |iberal paroles, subject
to security safeguards, and other humani zing strategies for
inmates so that the dignity and worth of the human person
are not desecrated by making nass jails anthropoid zoos.
Hurman rights awareness nust infuse-institutional reform and
search for alternatives.

13. W have declared the llaw all right, but lawin-
action fulfils itself not by declaration al one and needs the
wi ngs of comunication to the target —community. So, the
further direction goes from this <court that the |ast
decretal part 1is translated and kept promnently in -each
ward and the whole judgnent, in the |anguage of the State,
nade available to the inmates in the jail library.

14. Section 433A does not forbid parole or other
rel ease within the 14-year span. So to interpret the Section
as to intensify inner tension and taboo intermssions of
freedomis to do violence to | anguage and |iberty.

11 The Ilength of this judgnent (like the length of s.
433A Cr. P. C.) could have been obviated but the principles
and pragmatics enneshed in the nmass of cases which are but
masks for human trials warrant fuller exam nation even of
peri pheral s. Mor eover, Chi ef Justice Ear | Warren’s
adnoni ti on makes us scrutinise the basics, undeterred by
| engt h:

Qur judges are not nonks or scientists, but
participants in the living stream of our national life,
steering the | aw between the dangers of rigidity on the
one hand and of form essness on the other. Qur system
faces no theoretical dilemma but a single continuous
problem how to apply to ever-changing conditions the
never - changi ng principles of freedom

(Fortune, Novenber, 1955)
A Final Thought
Fidelity to the debate at the bar persuades us to
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renove a m sapprehension. Sonme argunment was nade that a
m ni mum sentence of 14 years’ inprisonnment was nerited

because the victimof the nurder nust be renenbered and al
soft justice scuttled to such heinous offenders. W are
afraid there is a confusion about fundamentals mxing up
victinmology with penology to warrant retributive severity by
the backdoor. If crinme clains a victim crimnology nust
include victinology as a nmmjor component of its concerns.
I ndeed, when a murder or other grievous offence is conmitted
the dependants or other aggrieved persons nust receive
reparation and the socia
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responsibility of the crimnal to restore the |loss or hea
the injury is part of the punitive exercise. But the length
of the prisonterm is no reparationto the crippled or
bereaved and is futility compounded wth cruelty. ’Can
storied urn or animated bust. call to its nansion the
fleeting breath ?° Equally, enphatically, given perspicacity
and freedom from sadism can flogging the killer or burning
his linbs —or torturing his psychic being bring balmto the
soul of the dead by any process of thanatol ogy or nake good
The terrible |oss caused by the homcide ? Victinology, a
bur geoni ng branch of “humane crimnal justice, must find
fulfillment, not through barbarity but by compul sory
recoupnent by the wrong-doer of the damage inflicted, not by
giving nore pain to the offender but by |lessening the |oss
of the forlorn. The State itself nmay have its strategy of
all eviating hardships of victins as part of Article 41. So
we do not think that the mandatory mnimumin s.  433A can be
linked up with the distress of the dependants.

We dismss the Wit Petition vis a vis the challenge to
s. 433A but allow themto the extent above indicated. The
war is not lost even if a battle be lost. Justice nust win.
The authorities concerned wll ~carefully inplement The
directives given in this judgnent. Since personal liberty is
at stake urgent action is the desideratum

FAZAL ALI, J.-Wile | concur with the judgnent proposed
by Brother Krishna Iyer, J., | would like to express ny own
views on certain inportant features of the case and on the
nature and character of the reformative aspect of penol ogy
as adunbrated by Brother Krishna lyer, J.

The dom nant purpose and the avowed object of the
legislature in introducing s. 433A in the Code of Crinnal
Procedure unm stakably seens to be to secure a deterrent
puni shment for heinous offences conmitted.in a dastardly,
brutal or cruel fashion or offences comritted against the
defence or security of the country. It is truethat there
appears to be a nodern trend of giving puni shnent a col our
of reformation so that stress may be laid on the reformation
of the crimnal rather than his confinenment in jail which is
an ideal objective. At the sane tine, it cannot be gainsaid
that such an objective cannot be achieved w thout rnustering
the necessary facilities, the requisite education and the
appropriate climte which nmust be created to foster a sense
of repentance and penitence in a crimnal so that he my
undergo such a mental or psychol ogical revolution that he
real i ses the consequences of playing with human lives. In
the world of today and particularly in our country, this

ideal is yet to be achieved and, in fact, with all our
efforts it wll take us a long time to reach this sacred
goal
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The process of reasoning that even in spite of death
sentence murders have not stopped is devoid of force
because, in the first place, we cannot gauge, measure or
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collect figures or statistics as to what woul d have happened
if capital punishnent was abolished or sentence of |ong
i mprisonnent was reduced. Secondly, various crimnals react
to various circunstances in different ways and it is
difficult to foresee the inpact of a particular circunstance
on their crimnal behaviour.. The process of reformation of
crimnals with an unascertained record would entail a great
risk as a sizable nunber of <crimnals instead of being
reformed may be encouraged to commit of fences after offences
and become a serious and horrendous hazard to the society.

The question, therefore, is-should the country take the
risk of innocent |ives being |ost at the hands of crimnals
conmitting heinous crinmes in the holy hope or wshful
thinking that one day or the other, a crinnal, however
dangerous or <callous he nmay be, wll reform hinself.
Valm kis are not born everyday and to expect that our
present generation, wth the prevailing social and econom c
envi ronnent, woul'd produce Valmkis day after day is to hope
for the inpossible.

Sect'ion 433A has advisedly been enacted to apply to a
very small sphere and includes wthin its anbit only
of fences under sections 121, ~ 132, 302, 303, 396, etc., of
the Indian Penal Code, that is to say, only those offences
where death or life inprisonment are the penalties but
instead of death l'ife  inmprisonnment is given or where a
sentence of death is commuted to that of |life inprisonnment.

The problem of penology is not one which admts of an
easy solution. The argument as to what benefit can be
achieved by detaining a prisoner for fourteen years is
really begging the question because a detention for such a
long term in confinenent however confortable it is, is by
itself sufficient to deter every crimnal or offender from
commtting offences so as to incur the punishment of
confinenent for a good part of his |life: The effect of such
a punishment is to be judged not-froma purely ethical point
of view but from an angle of vision which is practical and
pragmati c.

Crime has rightly been described as an act of warfare
against the conmunity touching new depths of l'awl essness.
The obj ect of inposing deterrent sentences is threefold:-

(1) to protect the comunity against callous crimnals

for a long tine,
1253
(2) to admnister as clearly as possible to others
tempted to followthem into | awl essness on a war
scale if they are brought to and convicted,
deterrent punishment will foll ow and

(3) to deter crimnals who are forced to undergo | ong-

terminprisonnent fromrepeating their crinna
acts in future. Even fromthe point of ~view of
reformative form of punishnent "prolonged and
indefinite detention is justified not only in the
nane of prevention but cure. The of fender has been
regarded in one sense as a patient to be
di scharged only when he responds to the treatnent
and can be regarded as safe’’ (1) for the society.

Expl aining the material and practical advantages of
long-terminprisonment Sir Leon Radzinowi cz in his book ’'The
Gowmh of Crime’ aptly observes as foll ows:

"Long inprisonnent could be regarded as the neat

response to all three requirenents: it would put the

m screants behind bars for a long tinme; it would

denonstrate that the game was not wirth the candle for

others." (p. 195)

The aut hor gives examples in support of his views thus:
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"Two English police officers were sentenced to seven
years inprisonnent for accepting bribes and conspiring
to pervert the courts of justice, two others for
hounding a vagrant. In Turkey a simlar sentence was
passed upon a witer for translating and publishing the
wor ks of Marx and Engels. In Russia the manager of a
nmechani cal repair shop was sentenced to death for theft
of state property. In the Philippines a Chinese
busi nessman was condemmed to public execution by firing
squad for trafficking in drugs. In N geria sonething
like eighty people suffered the sane fate within a year
or two for armed robbery. Al these sentences had, of
course, their elenments of deterrence and retribution

But they have in comobn another el enent, what has been

call ed denunciation, a power f ul reassertion or

assertion O the values attacked." (p. 197)

But, at the sane tine, it cannot be gainsaid that a
sentence out of proportion of the crine is extrenely
repugnant ‘'to the social sentinents of a civilized society.
This aspect of the matter is fully taken care of by section
433A when it confines “its —application only to those
cat egories of offences which are hei nous and anpbunt to a
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cal l ous outrage on humanity. Sir Leon Radzinowi cz referring
to this aspect of the matter observes thus:

"Maxi mum penal ties, wupper limts to the punishnent a

judge may inpose for wvarious kinds -of crine, are

essential to ‘any system whi ch upholds the rule of |aw.
nj ections arise only when these penalties are
illogical, inconsistent, at odds with people's sense of
justice .. Thus the problemw th maxi mnumpenalties is
not whether they should be l|aid down but whether they
can be nmade reasonably proportionate to people’s

assessment of the conparative gravity of crinmes, and a

consi stent guide to sentences rather than an additiona

factor in discrepancies.™ (p. 216)

Simlarly, the same author (in Vol. Il of his book
"Crinme and Justice’ observes as follows: -

"the solution to which nost recent efforts have cone is

that the legislative function i's best discharged by the

creation of a small nunber of  distinct -sentencing
categories .. And it can also serve to enphasize the
futility of close line-drawing in an area where

precision-to the extent that it can be achieved at al

must come fromthe efforts of those.in aposition to

know and to judge the particular offender." (p. 332)

The existence of a distinct nunber of ~sentencing

categories and a list of the offences wthin each

should be of great aid in other words, in assuring
consi stency of treatnent for present offences and in
determ ning the appropriate sentence levels. for NEW

of fences." (p. 340)

This is exactly what s. 433A of the Code of Crim na
Procedure seeks to achieve by carving out a small —and
special field wthin which alone the statutory provisions
oper at e.

While | agree that the deterrent form of punishnment may
not be a nost suitable or ideal form of punishnent yet the
fact remains that the deterrent puni shnent prevents
occurrence of offences by-

(i) making it inpossible or difficult for an of fender

to break the | aw again,

(ii) by deterring not only the offenders but also

others fromcommitting offences, and

(iii) punishnment or for that matter a punishment in the
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formof a long-terminprisonment may be a neans to
changi ng a
1255
person’s character or personality so that out of
some notivation or reasons of a personal or
general nature, the offender m ght obey the | aw
Ted Honderich in his book ’punishnent’ while dealing with
the deterrent form of puni shment observes as foll ows:
"It is also to be noticed that the conditions have
ot her consequences as well. Penal ties must be
sufficiently severe to deter effectively."
Bent ham has al so pointed out that a penalty may be justified
when the distress it causes to the offenders and others is
not greater than the distress that wll result if he and
ot hers undeterred, offended in the future.
Ted Honderich after highlighting various aspects of the
deterrent form of puni shment concludes as follows: -
"There are cl asses of offenders who are not deterred by

the prospect _of punishrment, it cannot be acceptable
that a society should -attenpt to prevent all offences
by puni shment alone ....... ... In anticipation of the

di scussion to cone of com prom se theories of
puni shment, we can say that punishnent nmay be justified
by being both econom cally deterrent and al so
deserved. "

I am not at all against the reformative form of
puni shment on principle, which in fact is the prinme need of
the hour, but this matter has been thoroughl y consi dered by
G aeme Newran in his. book ' The Puni shment Response’ and
where he has rightly pointed out that before the reformative
formof punishment can succeed people nust be properly
educated and realise the futility of commtting crines. The
aut hor observes as bel ow -

“In sum | have suggested that order was created by a

crimnal act, that order cannot exist wthout a

structured inequality. order ~and authority nmnust be

mai nt ai ned by punishnent, other wse there would be
even nore revolutions and wars than we “have had

t hroughout hi story.

best intentioned reforns often turn out to -have

unfortunate results.

Thus, for exanple, in the area of crimnal sentencing,

a popular area at present, practical- noves to reform

shoul d be based soundly on the historical precedents of

crimnal |aw and not on
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grand schemes that will sweep all of what we have out
the door. There have been nmany exanples of /grand
schenes that | ooked great on paper, but by the tine
they had been trans formed into legislation were
utterly unrecognizable. It seens to follow fromthis
that sentencing reformshould not be achieved by new
| egi slation, but by a close analysis and extrapol ati on
from the already existing practice and theory of
crimnal |aw"

Having regard to these circunstances | amclearly of
the opinion that s. 433Ais actually a social piece of
| egi sl ation which by one stroke seeks to prevent dangerous
crimnals from repeating offences and on the other protects
the society from harm and distress caused to innocent
persons.

Taking into account the nodern trends in penol ogy there
are very rare cases where the courts inpose a sentence of
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death and even if in some cases where such sentences are
given, by the tine the case reaches this Court, a bare
m ni mum of the cases are |left where death sentences are
uphel d. Such cases are only those in which inmposition of a
death sentence becomes an inperative necessity having regard
to the nature and character of the offences, the antecedents
of the offender and other factors referred to in the
Constitution Bench judgnment of this Court in Bachan Singh v.
State of Punjab. In these circunstances, | am of the opinion
that the Parlianment in its w sdomchose to act in order to
prevent crimnals commtting heinous crines from being
rel eased through easy remissions or substituted form of
puni shnents wi thout wundergoing atleast a mninumperiod of
i mprisonnent of fourteen years which nay in fact act as a
sufficient deterrent which nmay prevent criminals from
conmitting offences. I n nost parts of our country,
particularly in the north, cases are not uncomon where even
a person sentenced to inprisonnent for |life and having come
back after earninga nunber of remssions has comitted
repeat ed of fences. The nmere fact that a | ong term sentence
or for that matter a sentence of death has not produced
useful results cannot ~support the argument either for
abolition of death sentence or for reducing the sentence of
l[ife inmprisonnment from114 years to sonething |ess. The
guestion is not what has happened because of the provisions
of the penal Code but what woul d have happened if deterrent

puni shments were not given. |In the present distressed and
di sturbed at nosphere we feel that if deterrent punishment is
not resorted to, there will be conplete chaos in the entire

country and crimnals be | et loose endangering
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the lives of thousands of innocent people of our country. In
spite of all the resources at its hands, it wll be
difficult for the State to protect or guarantee the |life and
liberty of all the citizens, if-crimmnals are let |oose and
deterrent punishnment is either abolished or nitigated.
Secondly, while reformation of the crimnal is only one side
of the picture, rehabilitation of the victinms and granting
relief from the tortures and sufferings which are caused to
themas a result of the offences conmitted by the criminals
is a factor which seens to have been conpletely overl ooked
whil e defending the cause of the crimnals for abolishing
deterrent sentences. \Where one person conmits three murders
it is illogical to plead for the crimnal and to argue that
his life should be spared, without at all-considering what
has happened to the victins and their fanmily. A person who
has deprived another person conpletely of his liberty for
ever and has endangered the liberty of his famly has no
right to ask the court to uphold his liberty. Liberty is not
a one-sided concept, nor does Art. 21 of the Constitution
contenplate such a concept. |If a person comrits a crinmna
of fence and puni shment has been given to himby a procedure
established by law which is free and fair and where the
accused has been fully heard, no question of violation of
Art. 21 arises when the question of punishnent is being
consi dered. Even so, the provisions of the Code of Crinmina
Procedure of 1973 do provide an opportunity to the offender,
after his guilt is proved, to show circunstances under which
an appropriate sentence could be inmposed on him These
guarantees sufficiently conply with the provisions of Art.
21. Thus, it seens to nme that while considering the probl em
of penol ogy we should not overl ook the plight of victinology
And the sufferings of the people who die, suffer or are
mai med at the hands of criminals.

For these reasons, | amclearly of the opinion that in
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cases where s. 433A applies, no question of reduction of
sentence arises at all unless the President of India or the
Covernor choose to exercise their w de powers under Art. 72
or Art. 161 of the Constitution which also have to be
exerci sed according to sound |egal principles as adunbrated
by Brother Krishna Iyer, J. |, therefore, think that any
reduction or nodification in the deterrent punishment woul d
r far fromreform ng the crimnal be counter-productive.
Thus, on a consideration of the ci rcunst ances,
nmentioned above, the conclusion is inescapable t hat
parliament by enacting s. 433A has rejected the reformative
character of punishment, in respect of offences contenplated
by it, for the tinme being in view of the prevailing

conditions in our country. It is well settled that the
| egi sl ature understands- the needs and requirements of its
peopl e
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much better than the courts because the Parlianent consists
of the elected representatives of the people and if the
Parl i ament decides to enact a |legislation for the benefit of
the people, such a | egislation  nust be neaningfully
construed and given effect to so as to subserve the purpose
for which it is neant.

Doubt | ess, the President of India under Art. 72 and the
State CGovernment under Art. 161 have absolute and unfettered
powers to grant pardon, reprieves, rem ssions, etc. This
power can neither be altered, nodified or interfered with by
any statutory provision. But, the fact remains that higher
the power, the nore cautious would be its exercise. This is
particularly so because the present enactnment  has been
passed by the Parlianent on being sponsored by the Centra
Governnment itself. It is, therefore, manifest that while
exercising the powers under the aforesaid Articles of the
Constitution neither the President; who acts on the advice
of the Council of Mnisters, nor the State Governnent is
likely to overlook the object, spirit and phil osophy of s.
433A so as to create a conflict between the |egislative
intent and the executive power. |t cannot be doubted as a
proposition of law that where a power is vested in‘a very
hi gh authority, it nust be presumed that the said authority
woul d act properly and carefully after an - objective
consi deration of all the aspects of the matter.

So viewed, | am wunable to find any real inconsistency
between s. 433A and Articles 72 and 161 of the Constitution
of India as contended by the petitioners.- | also hold that
all the grounds on which the constitutional validity of s.
433A has been challenged rmust fail. | dismss the petitions
with the nodification that s. 433A would apply only
prospectively as pointed out by Brother Krishna lyer, J.

KOSHAL, J.-On a perusal of the judgnent prepared by ny
| earned brother, Krishna Iyer, J., | agree respectfully with
findings (2) to (11), (13) and (14) enunerated by himin is
concluding part as, also with the first sentence occurring
infinding (1), but regret that I amunable to endorse al
the views expressed by himon the reformative aspect  of
penol ogy, especially those form ng the basis of finding (1)
mnus the first sentence and of finding (12). In relation to
those views, while concurring generally wth the note
prepared by ny learned brother, Fazal Ai, J., | am
appendi ng a very short note of ny own.

2. That the four main objects which punishrment of an
of fender by the State is intended to achi eve are deterrence,
prevention, retribution and reformation is well recognised
and does not appear to be
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open to dissent. In its deterrent phase, punishment is
calculated to act as a warning to others agai nst indul gence
in the anti-social act for which it is visited. It acts as a
preventive because the incarceration of the offender, while
it lasts, makes it impossible for him to repeat the
of fending act. His transformation into a | aw abiding citizen
is of course another object of penal legislation but so is
retribution which is also described as a synbol of socia
condemmation and a vindication of the |law The question on
which a divergence of opinion has been expressed at the bar
is the enphasis which the legislature is expected to place
on each of the said four objects. It has been contended on
behal f of the petitioners that the main object of every
puni shnment nmust be reformation of the offender and that the
ot her objects above nmentioned nust be relegated to the
background and be brought into play only incidentally, if at
all. I have serious disagreenent with this proposition and
that for three reasons.

3. Inthe first place, there is no evidence that all or
nost of  ‘the crimnals who are punished are anenable to
reformation. It is true that in recent years an opinion has
been strongly expressed in favour of reformation being the
dom nant object of punishment but then an opposite opinion
has not been |acking in-expression. Chanpions of the forner
view cry from housetops that punishnent nmust have as its
target the crime and not the crinmnal. Ohers, however, have
been equally vocal in bringing into focus the m schief
flowing from what the crininal has ~done to his victimand
those near and dear to him and have insisted on greater
attention being paidto victinology and therefore to the
retributive aspect of punishnent. They assert:

"Neither reforners nor psychol ogists have, by and

| arge, succeeded in reducing reci di vism by t he

convicted crinminals. Neither harshness nor laxity has
succeeded in discouraging repeaters .... Crimnality is
not a disease admtting of cure through quick socia
therapy .. "
The matter has been the subject of social debate and, so far
as one can judge, wll continue to remain at that |evel in
the foreseeable future

4. Secondly, the question as to  which of the various
objects of punishment should be the basis of a pena
provision has, in the very nature of things, to be left to
the legislature and it is not for the courts to say which of
them shall be given priority, preponderance
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or predomnance. It may well in fact be that a punitive | aw
may be intended to achieve only one of the four objects but
that is sonething which nust be decided by the |legislature
inits own wisdom An offence calculated to thwart the
security of the State may be considered so serious as to
demand the death penalty and nothing else, both as a
preventive and a deterrent, and w thout regard to
retribution and reformation. On the other hand, offences
involving noral turpitude may call for reformation as the
chief objective to be achieved by the legislature. In a
third case all the four objects nay have to be borne in mnd
in choosing the punishnent. As it 1is, the choice nmust be
that of the legislature and not that of the courts and it is
not for the latter to advise the legislature which
particul ar object shall be kept in focus in a particular
situation. Nor is it open to the courts to be persuaded by
their own ideas about the propriety of a particul ar purpose
being achieved by a piece of penal legislation, while
judging its constitutionality. A contrary proposition would
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nean the stepping of the judiciary into the field of the
| egi sl ature which, | need hardly say, is not permissible. It

is thus outside the scope of the inquiry undertaken by this
Court into the vires of the provisions contained in section
433A to find out the extent to which the object of
reformation is sought to be achieved thereby, the opinions
of great thinkers, jurists, politicians and saints (as to
what the basis of a penal provi si on shoul d be)
not wi t hst andi ng.

5. The third reason flows froma careful study of the
penal law prevalent in the country, especially that
contained in the Indian Penal Code which brings out clearly
that the severity of each punishnent sanctioned by the | aw
is directly proportional to the seriousness of the offence
for which it is awarded. This, to ny nmind, 1is strongly
i ndicative of reformation not. being the forenost object
sought to be achi eved by the penal provisions adopted by the
| egi sl ature. A person who has conmitted nurder in the heat
of passion nmay not repeat his act at all later in life and
the reformation process in his case need not be tinme-
consum ng. On the other hand, a thief may take long to shed
the propensity to deprive others of their good noney. |If the
reformative aspect of punishment were to be given priority
and predom nance in every case the nmurderer may deserve, in
a given set of circunstances, no nore than a six nonths’
peri od of incarceration while a thief may have to be trained
into better ways of life fromthe social point of view over
a long period, and the death penalty, the vires of which has
been recently upheld by a majority of four in a five Judge
Bench of this Court in Bachan Singh and others v. State of
Punj ab and ot hers woul d have to be
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exterm nated fromlIndian crininal |aw. The argunment based on
the object of reformation havingto bein the forefront of
the legislative purposes behind puni shnent must, therefore,
held to be fallacious.

6. | conclude that the contents of section 433A of the
Code of Crimnal Procedure (or, for that nmatter any other
penal provision) cannot be attacked on the ground that they
are hit by article 14 of the Constitution inasmuch as they

are arbitrary or irrational because they ignore the
reformati ve aspect of punishnent.
S.R Petitions di sm ssed:
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