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Requi sitioned Land (Continuance of Powers) O dinance;, 1946
(XIX of 1946), «cls. 2(3) and 3-Effect thereof on the
exi sting requisition order in respect of imovable property-
Non obstante clause--Interpretation of.

HEADNOTE

Three shoproons were requisitioned on April 15, 1943, under
the Defence of India Rules and the requisition order inter
alia stated that is the said requisitioned property shall be
continued in requisition during the period of present war
and six nmonths thereafter or for such shorter period as may
be specified by the Food Controller, Bonbay........

Held, that on a plain and grammatical construction of cls.
2(3) and 3 of Ordinance Xl X of 1946, the imobveabl e property
which when the Defence of India Act expired on the /30th
Septenber, 1946, was subject to any requisition /order
effected under the Act and the rul es thereunder, “continued
to be subject to requisition until the expiry of O dinance,
no matter whether the requisition order to which the
i moveabl e property was subject was of a limted duration or
an indefinite period.

The ordinary rule is that there should be a cl ose approxi nma-
tion between the non obstante clause and the operative
portion of the section but the non obstante clause need not
necessarily and always be co-extensive with the operative
part if it has the effect of cutting down the clear terns of
an enact ment.
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ClVIL APPELLATE JURI SDICTION: G vil Appea

No. 154 of 1953.

Appeal by Special Leave against the Judgnment and Decree
dated the 8th January, 1953, of the Hi gh Court of Judicature
at Bombay in Appeal No. 117 of 1952 arising out of Suit No.
235 of 1949 in the said Hi gh Court.

M C. Setal vad, Attorney-GCeneral for India, and C. K
Daphtary, Solicitor-GCeneral for India, (Porus A Mhta,
with then) for the appellants.

N. A. Pal khivala and S. P. Varma for respondent No. 1.

1954. May 14. The Judgrment of the Court was delivered by
BHAGWATI J.
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BHAGMATI J.-This appeal by special |eave froma judgnent of
the Hi gh Court of Judicature at Bonmbay in Appeal No. 117 of
1952 rai ses a short point as to the construction of clause 3
of the Requi sitioned. Land. (Conti nuance of Power s)
Ordi nance, 1946.

The suit out of which this appeal arises was commenced by
the first respondent agai nst the appellants and the second
respondent for-delivery of 'vacant and peaceful possession of
the three shops situated 'on the ground floor of the
prem ses known as "lrani Manzil." The first respondent was
the owner of the said imovable property which had been
requisitioned on the 15th April, 1943, by the Collector of
Bonbay in exercise of the powers conferred upon himby, rule
75-A(1) of the Defence of India Rules read wth the
Noti fi cati on of ‘the GCovernnent, Defence Co- ordi nati on
Departnment, No. 1336/CR/1/42 dated the 15th  April, 1942.
The order of requisition was in the follow ng ternms:-

"Order No. MS.C 467/ HWereas it is necessary for
securing the public safety and the efficient prosecution of
the war to requisition the property specified in the
schedule hereto appended......... 1, "M A Faruqui, the
Col I ector of Bonbay, do hereby requisition the said property
and direct that possession of the said property be delivered
forthwith to the Food Controller, Bonbay, subject to the
fol |l owi ng conditions:

(1) The property shall be continued.in requisition during the
period of the present war and six 'nmonths thereafter, or for
such shorter period as may be specified by the Food
Controller, Bombay............... "

The said prem ses were used for the purpose of housing the
CGovernment Grain Shop No. 176.

By a letter dated the 30th July, 1946/17th August, 1946, the
Controller of Government G ain Shops, Bonbay, wote to the
first respondent that as the validity, of the requisitioning
order was to expire on the 30th Septenber, 1946, the first
respondent should allowthe Departnent to remain as’ her
tenants in respect of the prem ses. The first respondent
replied by her advocate's letter dated the 27th- August,
1946,
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offering the tenancy to the Department on certain terns.
These terns were not accepted but the occupation of the
prem ses continued even after the 30th Septenber, 1946, and
the first respondent conplai ned about such occupation after
the period of requisition of the said shops had conme to
anend and also conplained that it was contenplated to
transfer the said shops to a private party or concern
without any reference to her in the nmatter. By her
advocate's letter dated the 29th August, 1947, she gave to
the Collector of Bonbay a notice to vacate the said shops
giving himtwo clear cal endar nonths’ time and asking himto
deliver over to her peaceful and vacant possession of the
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said shops. The Controller of Government Gain Shops,
Bonbay, wote to the first respondent on the 1st Cctober,
1947, that the second respondent was bei ng handed over the
Governnment Grain Shop No. 176 and that she should give her
consent to the electric connection to be carried out in the-
said shops by the second respondent. The first respondent
refused to giver her consent and protested against the
contenpl ated action. The Collector, of Bonbay by his letter
dated the 15th January, 1948, intimated to the first
respondent that the requisitioning of the said shops was
continued after the 30th Septenber, 1946, by Act XVvil of
1947 and as possession of the said shops had been handed
over to the second respondent vacant possession of the sane
could not be given to the first respondent. Furt her
correspondence ensued- between the first respondent’s
attorneys and the Collector of Bonbay in the course of which
the Collector of Bonbay admitted that the said shops had
been sublet to the second respondent but contended that the
mai nt enance of essential supplies was the purpose for which
the premi'ses in question were requisitioned and that as the
second respondent continued to serve the same purpose the
first respondent was not entitled to peaceful and vacant
possessi on of the premises.” The first respondent therefore
filed a suit on the original side of the Hgh Court. of
Judi cature at Bonbay being Suit No. 235 of 1949 claimng
vacant and peaceful possession
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of the prem ses as al so conpensation for wongful wuse and
occupation thereof  till delivery of possession was given

over to her.

The appel | ants were i npleaded as defendants Nos. 1 and 2 in
the said suit and the second respondent was inpleaded as the
third defendant. The suit was contested by- the appellants.
The second respondent did not fileany witten statenment nor
did he contest the suit.

The first respondent contended that, the requisitioning
order had expired, that the property was no |onger under
-requi sition and therefore the possession by the Governnent

was wongful. She next contended that the order was nmade
for a specific purpose and as that purpose no |onger
obtained the order was no | onger operative. She further

contended that after August, 1947, the user of the property
was not by the appropriate Governnent, viz., the Dom nion of
India, but was by the State Governnent. She also contended
that the requisitioning order had ceased to be operative by
reason of Act |X of 1951.

The trial Judge, M. Justice Coyajee, upheld all these
contentions of the first respondent and decreed the suit.
The appel |l ants preferred an appeal against that decision and
the Court of Appeal confirned the decree passed by the

trial. Court on the short point as to whether clause 3 of
O dinance No. Xl X of 1946 had the effect of continuing the
requi sitioning order. It affirnmed the conclusion of the

trial Court that there was no further extension of the
duration of the requisitioning order by the provisions  of
clause 3 of the Ordinance and declined to go into the other
guesti ons which had been nooted before the trial Court and
whi ch had been decided by the trial Court in favour of the
first respondent. The appellants not being satisfied wth
that judgment applied for |leave to appeal to the Suprene
Court, but the High Court rejected that application. The
appel | ants thereupon applied for and obtai ned special |eave
under article 136 of the Constitution.

It is comon ground that the Defence of India Act, 1939
( XXXV of 1939), and the rul es nmade t hereunder
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were to expire on the 30th Septenber, 1946. Vari ous
i moveabl e properties had been requisitioned in exercise of
the powers conferred by sub-rule | of rule 75A of Defence of
India Rules and all these requisitioning orders would have
cone to an end and the inmpbveabl e properties released from
requisition on the, expiration of the Defence of India Act
and the rules nade thereunder. These requisitions had to
be conti nued and an energency arose which nmade it necessary
to provi de for the continuation of certain power s
theretofore exercisable wunder the said Act and the said
rules and the Governor-Ceneral in exercise of the powers
conferred by section 72 of the Government of India Act
promul gated on the 26t h-Septenber, 1946, an Ordi nance being
O di nance No. XI X of 1946, the rel evant provisions of which
may be set out hereunder

"ORDINANCE NO XI X OF 1946. An Ordinance to provide for
the continuance of certain energency powers in relation to
requisitioned land..... Whereas an energency has arisen
which nmakes it necessary to provide, in relation to |and
whi ch, when the Defence of India Act, 1939 (XXXV of 1939),
expires, is subject to any requisition effected under rules
made under that Act, for the continuance of’ certain powers
theretofore exercisable wunder the said Act or the said

rules.................. the CGovernor-Ceneral is pleased to
nake and promul gat e the fol l owi ng
Odinance: ...... .. ... .. ... ... ..

2. DEFINITIONS. . ... ..o

(3) " Requisitioned land " neans inmobveabl e property which

when the Defence of India Act, 1939 ( XXXV of 1939), expires
is subject to any requisition effected under the rules nmade
under this Act........

Seen. 3. Continuance of requisitions-Notw thstanding the
expiration of the Defence of I'ndia Act, 1939 (XXXV. of
1939), and the rules nade thereunder, all requisitioned
| ands shall continue to be subject to requisition until the
expiry of this Odinance and the appropriate Governnent may
use or deal with any requisitioned land in such manner a&
may appear to it to be expedient,"”

211

It is clear fromthe preanble as also clause 3 of “the
Ordinance that the occasion for the enactnent of the
Ordinance was the inpending expiration of the Defence  of
India Act, 1939, and the rules nade thereunder. ALl" the
requi sition orders which had been nmade under the Act and the
rules would have ceased to be operative and cone-to an end
with the expiration of the Act and the rules and the
i movabl e properties which had been requisitioned thereunder
woul d have been released fromsuch requisition. It was in
view of that energency that the Odinance cane to be
promul gated and the obvi ous object of the enactrment was to
provide for the continuance of the powers exercisable ‘under
the Act and the rules and to continue the requisitions  of
i moveabl e properties which had been made thereunder. It
was therefore argued that those requisition orders which
woul d cease to be operative and come to an end wth the
expiration of the Act and the rules were the only orders
whi ch were intended to be continued by virtue of clause 3 of
the Ordinance and clause 3 woul d accordi ngly cover only such
requi sition orders as woul d have. ceased to be operative and
cone to an end with the expiration of the Act and the rules
and not those orders which by reason of their inherent
weakness such as the linmtation of the period of duration
expire ipso facto on the date of the expiration of the Act
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and the rules. The latter category of orders would have
ceased to be operative and cone to an end by reason of the
l[imtation placed on the period of duration within the termns
of the orders thenselves and their expirati on woul d not have
depended wupon the expiration of the Act and the rules and
were therefore not touched by clause 3 of the O dinance.
That this was the true construction of clause 3 of the
Ordinance was further sought to be supported by the non

obstante clause appearing therein, viz., "Notw thstanding
the expiration of the Defence of India Act, 1939 (XXXV of
1939), and the rules nade thereunder." The non obstante

cl ause was invoked in support of the subm ssion that those
orders which would have ceased to be operative and cone to
an end with the expiration of the Act and the rules were the
only orders which were intended to be, continued under
clause 3 of the O dinance.
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There s considerable-force in the argunent and it found
favour with the trial Court as well as the Court of appeal
It was recognised that but for the non obstante clause the
pl ain wording of the Ordinance was capabl e of covering the
order in dispute. The preanble in so far as it could be
drawn wupon for the purpose showed that the Ordinance was
being enacted to provide for the continuation of certain
powers in relation to land which was subject to any
requisition effected under the Act and the rules. The
definition of requisitioned |lands contained in clause 2(3)
al so covered i nmoveabl e property which when the Defence of
India Act, 1939, expired was subject to any  requisition
effected wunder the Act and the rules. Cause 3 of the
Ordi nance covered all —requisitioned |ands which having
regard to the definition above nentioned covered inmnovable
properties which when the Defence of India Act, 1939,
expired were subject to any requisitioneffected under the
Act and the rules and such requisitioned lands were to
continue to be subject to- requisition until the expiry of
the Odinance. On a plain and grammatical construction of
these provisions it was obvious that once you had an
i movabl e property which when the Defence of < India Act
expired, that is on the 30th Septenber, 1946, was subject to
any requisition effected under the Act and the rules, that
i movabl e property continued to be subject —to requisition
until the expiry of the Ordinance, no matter whether the
requisition order to which the imovable property was
subject was of a limted duration or an indefinite duration
The only test was whether the imovabl e property in-question
was on the 30th Septenber, 1946, subject to any requisition
ef fected under the Act and the rules. This construction was
sought to be negatived by having resort to the non obstante
cl ause which, it was submitted, restricted the operation of
clause 3 of the Ordinance only to those cases where the
requi sition order woul d have ceased to be operative or cone
to an end merely by reason of the expiration of the Act and
the rules. |If there was in existence on the 30th Septenber,
1946, any requisition order which would have ceased to  be
operative or cone to an end by reason of the fact that it
was limted in duration and
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was to expire on the 30th Septenber, 1946, the non obstante
clause saved that fromthe operation of clause 3 of the
Ordi nance and such requisition order could not continue in
operation wuntil the expiry of the Odinance as therein
provi ded. Such orders could not have been in t he
contenplation of the legislative authority because they
woul d cease to be operative and cone to an end by reason of
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the i nherent weakness of the orders and not by reason of the
fact that the Act and the rules were to expire on the 30th
Septenber, 1946, and it would not be at all necessary to
make any provision for the continuance of such requisitions,
because they coul d never have been intended to be continued.
VWile recognising the force of this argunment it is however
necessary to observe that although ordinarily there should
be a cl ose approxi nati on between the non obstante cl ause and
the operative part of the section, the non obstante clause
need not necessarily and al ways be co-extensive with the
operative part, so as to have the effect of cutting down the
clear terns of an enactnment. |If the words of the enactnent
are clear and are capable of only one interpretation on a
plain and grammatical construction of the words thereof, a
non obstante cl ause cannot out down that construction and
restrict the scope of its operation. |In such cases the non
obstante clause has to be read as clarifying the whole
position and nust be understood to have been incorporated in
the enactnment by the Legislature by way of abundant ’'caution
and not by way of limting the anbit and scope of the
operative part-of the enactnent. Watever may have been the
presumed or the expressed intention of the |legislating
authority when enacting the Odinance No. Xl X of 1946, the
words of <clause 3 read along wth the definition of
requi sitioned |l and /contained in clause 2(3) of the Odinance
are quite clear and it would not be w thin the province of
the Courts to speculate as to what was intended to be
covered by clause '3 of the Odinance when the only
i nterpretati on which could be put upon the terms thereof is
that all requisitioned |lands, that 1is, ~all immoveable
properties which when the Defence of India Act, 1939,
expired were subject to any requisition effected under the
Act and the rules were to continue
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to be subject to requisitionuntil- the expiry of the
Or di nance. No doubt mneasures which affect the |liberty of
the subject and his rights to property have got to be
strictly construed. But in spite of such strict ‘construc-
tion to be put upon the provisions of this Odinance one
cannot get away fromthe fact that the express provisions of
clause 3 of the Ordinance, covered all cases of -imoveable
properties which on the 30th Septenber, 1946, were subject
to any requisition effected under the Act and the rules,
whet her the requisition was effected for a linted duration
or for an indefinite period. Even those requisition orders,
whi ch by accidentor design were to expire on the 30th Septem
ber, 1946, would cone to an end not only becausethe fixed
termexpired but al so because the Act and the Rules expired
on that date and were therefore covered by clause 3 'read
along with the definition in clause 2(3) of the Ordinance
and were by the clear ternms thereof continued wuntil the
expiry of the Ordinance. W are not here concerned with the
equities of individual cases. There nmay be cases in. which
the Odinance worked to the prejudice of the owner of the
requi sitioned | and. In such cases the necessary relief
could be granted by the appropriate Governnent by releasing
the immoveable property fromrequisition. But the Courts
would be helpless in the matter. Once the conclusion was
reached that a particular neasure was lawfully enacted by a
| egislative authority covering the particular case in
guestion the hands of the Court would be tied and the
| egi slative neasure would have to be given its legitimte
effect, unless nala fides or abuse of power were all eged.

We have therefore conme to the conclusion that both the
trial Court and the Court of appeal were in error when they
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reached the conclusion that clause 3 of the Odinance had
not the effect of continuing the requisition order in
qguesti on.

M. Pal khivala at the close of the argunents appealed to us
that his client was a petty landlady and the imoveable
property whi ch she owned was of a small value and the result
of an order of remand would be to put her to further
harassnment and costs. He pointed out to us that he had
particularly requested the Court of appeal not to decide the
appeal nerely on the short
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point in regard to the construction of clause 3 of the
Ordi nance, but to decide it on all the points which had been
canvassed before trial  Court. But the Court of appea

turned down his request and deci ded the appeal only on that
point stating that it; was unnecessary to go into the other
poi nts which M. Pal khivala wanted to urge before it. It is
to be regretted that the Court of appeal did not respond to
M. Pal khival a’s request, but we have not had the benefit of
the judgnent of the Court of appeal on those points which
found favour ~with the trial Court and which were not
considered by the Court of appeal and we cannot help
remandi ng the matter to the Court of appeal with a direction
that the appeal be disposed of on all the points which were
dealt with by the trial Court.

It was wunfortunate for the first respondent to be pitted
agai nst the appellants who considered that this was a test
case and the matter had to be fought out in detail inasnuch
as it affected a series of cases And the properties invol ved
woul d be considerable as alleged by M. Seervai before the
trial Court. W are not concerned with the policy of the
appel l ants in making test cases of this character. The only
thing that inpresses us in this case is that the unfortunate
first respondent has had to bear the brunt of the battle and
has been worsted in this prelimnary point which was found
in her favour both by the trial Court and the Court of
appeal . We cannot make any order for costs in her favour

But we think that the justice of the case requires‘that the
appel l ants as well as the first respondent will bear and pay
their own respective costs both here-and in-the Court of
appeal

We therefore allow the appeal, set aside the decree passed
by the Court of appeal and remand the Appeal No. 117 of 1952
for hearing and final disposal by the Court of appeal on-the
other points which have been raised in the matter —after
hearing both the parties. There will be no order as to
costs here as well as in the Court of appeal

Appeal al | owed.

Agent for the appellants: R H. Dhebar

Agent for respondent No. |I: R A Gagrat,
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