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ACT:

Tort-Suit for danmages-Liability of State for
tortious act of its servant acting as such-
Constitution of India, Arts. 300 (1), 294, 295-
CGovernment of India, Act 1935 (25-and 26 Ceo. V.
C. 42) s. 176 (1)-Gavernnment of 'India, Act, 1915
(5 & 6 CGo. V. C 61), s. 32-Covernnment of India
Act, 1858 (21 and 22 Victoria Ch. U'V. 1), s. 65.

HEADNOTE:

The respondent 1's husband and father of
m nor respondent 2 was on February 11, 1952,
knocked down by a GCovernnent jeep car rashly and
negligently driven by an enployee of the State of
Raj ast han, while being taken fromthe repair shop
to the Collector’'s residence, and subsequently
died in hospital. On a suit by the respondents for
danages, the trial court decreed the sanme exparte
as against the driver but disnmissed it as against
the State, holding that as the car was being
mai ntained for the use of the Collector, in
di scharge of his official duties, even though it
was not being used for any purposes of the State
at the time of the occurrence, that was sufficient
to absolve the State of any vicarious liability as
the enpl oyer. The Hi gh Court on appeal
di sagreeing with the trial court, decreed the suit
as against the State as well.
N

Held, that the liability of the State for
danages in respect of a tortious act comitted by
its servant within the scope of his enpl oynent and
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functioning as such was the same as that of any
ot her enpl oyer.

The relevant provisions for determning the
extent of that liability were not those contained
in Arts. 294 and 295 which were primarily
concerned with the devolution of rights, assets
and liabilities but those of Art. 300 (1) of the

Constitution, which by using the expression "in
like cases" in its second part defined the extent
of that liability and referred back to the |ega

position obtaining before the pronulgation of the
Constitution.

Article 300 (1), read in the light of s. 176
(1) of the Government of India Act of 1935, s. 32
of the Governnment of India Act, 1915, and s. 65 of
the Government of India Act, 1858, |left no manner
of doubt that the extent of the liability of a
State nust be the sane as that of the East India
Conpany as decided by the Suprenme Court of
Cal cutta, in the case of Peninsular and Orienta
St eam Navigation Co. v. The Secretary of State for
I ndi a.
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Peni nsul ar and~ Oriental Steam Navigation Co.
v. The Secretary of State for India, (1868-69) 5
Bom H C R 1, approved.

Regard being < had to the stages by which the
State of Rajasthan was wultimately forned, it was
not possible in order to judge the liability of
that State wunder Art, 300 (1) to go beyond the
| ast stage of integration leading to the formation
of the Raj ast han Uni on on the eve of  the
Constitution and that Union woul d be t he
corresponding State as contenplated by t he
Article. In the absence therefore, ~of any |aw
provi di ng otherwi se, the Union of Rajasthan, just
as the Dominion of India or any of its constituent
provi dences, would be vicariously liable for the
acts of its servant.

Viewed from the stand-point of the first
princi pl es, the conclusion could not be otherw se.
Ever since the days of the Fast India Conpany, the
Sovereign was held liable to be sued in tort or in
contract and the English Comopn law imunity as it
existed in England before the enactnent of Crown
Proceedi ngs Act, 1947, never operated in ‘India.
Wth the advent of t he Constitution and
i nauguration of the Republic with a view to
establishing a Socialistic State with its varied
industrial and other activities engaging |arge
nunbers of enpl oyees there could be no
justification, in principle or public interest,
that the State should not be held vicariously
l[iable for the tortious acts of its servants.

State of Bihar v. Abdul Mjid, [1254] S.C R
786, referred to

As neither the Parlianent nor any State
Legi sl ature had thought fit to enact any |aw on
the matter, a right saved by by Art, 300 of the
Constitution, the | aw nust continue to be the sane
as it had been since the days of the East India
Conpany.
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1962. February 2. The Judgnent of the Court
was delivered by

SINHA, C J.-This appeal, on a certificate
granted by the Hi gh Court of Rajasthan under Art.
133(1)(c) of the Constitution,  raises a question
of consi derabl e inmportance, nanely, the extent of
the vicarious liability of Governnent for the
tortious acts of its enployees, acting in the
course of - their enploynent as such. The Tria
Court disnmissed the claim for conpensation as
against the State of = Rajasthan, which was the
second defendant in the suit for damages for
tortious act of the first defendant. Lokumal, who
is not a party to this appeal. On appeal by the
plaintiffs against. the judgnent and decree of the
Trial Court, the H gh Court of Rajasthan passed a
decree in favour « of the plaintiffs allowng
conpensation of Rs. 15,000/- against the State of
Raj ast han al so, which is the appellant in this
Court.

The facts of this case may shortly be stated
as follows. The first defendant Lokunmal, was a
temporary enpl oyee of the appellant State, as a
notor driver on probation. In February, 1952, he
was enployed as the driver of  a Governnent jeep
car, registered as No. RUM 49, under the Coll ector
of Udaipur. The car had been sent to a workshop
for necessary repairs. After repairs.  had been
carried out, the first defendant, while driving
the car back along a public road, in the evening
of February 11, 1952, knocked down one Jagdi shl al
who was wal king on the footpath by the side of the
public road in Udaipur city, causing himmultiple
injuries, including fractures of the skull —and
backbone, resulting in his death three days |later,
in the hospital where he had been renmoved for
treatnent. The plaintiffs who are Jagdishlal’s
wi dow and a mnor daughter, aged three years,
through her nother as next friend sued the said
Lokurmal and the State of Rajasthan for damages for
the tort aforesaid. They clainmed the conpensation
of Rs. 25,000/- fromboth the
992
def endants. The first defendant renmi ned ex-parte.
The suit was contested only by the second
def endant on a nunber of issues. But in view of
the fact that both the Courts bel ow have agreed in
finding that the first defendant was rash and
negligent in driving the jeep car resulting in the
accident and the ultimte death of Jagdishlal, it
is no nore necessary to advert to all the
guestions raised by way of answer to the suit,
except the one on which the appeal has been
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pressed before us. The second defendant, who was
the respondent in the H gh Court, and is the
appel | ant before us, contested the suit chiefly on
the ground that it was not liable for the tortious
act of its enmployee. The Trial Court, after an
el aborate di scussion of the evidence, decreed the
suit against the first defendant ex-parte, and
dismissed it wthout costs against the second
defendant. On appeal by the plaintiffs, the H gh
Court of Rajasthan (Wanchoo C.J., and D. S. Dave
J.) allowed the appeal and decreed the suit
agai nst the second defendant also, with costs in
both the Courts. The State of Rajasthan applied
for and obtained the necessary certificate "that
the case fulfils the requi rements of Art.
133(1)(c) of the Constitution of India". The High
Court rightly observed that an.inportant point of
| aw of ~general ~public inportance, namely, the
extent of ‘the liability of the State, in tort, was
i nvol ved.

In support of the appeal, counsel for the
Appel | ant  rai sed substantially two questions,
nanely, (1) that under Art. 300 of t he
Constitution, the State  of Rajasthan,  was not
Iiable as the correspondi ng Indian State woul d not
have been liable if the case had arisen before the
Constitution cane into force; and (2) that the
jeep car, the rash and negligent driving of which
led to the claimin the suit was being maintai ned
"in exercise of sovereign powers” and not as part
of any commercial activity of the State. The
second question may shortly be di sposed of before
we address ourselves to the first question
993
which is the nore serious of the two raised before
us. Can it be said that when the  jeep car was
being driven back from the repair shop to the
Col l ector’s place, when the accident took place,
it was doing anything in connection wth the
exerci se of sovereign powers of the State? It has
to be remenbered that the injuries resulting in
the death of Jagdi shlal were not caused while the
jeep car was being used in connection wth
sovereign powers of the State. On the findings of
the Courts belowit is clear that the tortious act
conpl ai ned of had been comritted by the first
def endant in circunstances whol ly di ssociated from
the exercise of sovereign powers. The Trial Court
took the view that as the car was bei ng maintai ned
for the wuse of the Collector, in the discharge of
his official duties, that circunmstance al one was
sufficient to take the case out of the category of
cases where vicarious liability of the enployer
could arise, even though the car was not being use
at the time of the occurrence for any purposes of
the State. The Trial Court accepted the contention
of the State of Rajasthan, on reaching the
concl usion, after a discussion of the |ega
position, in these words:

"Therefore it fol | ows t hat the
constitution and control of the Collector’s
office at the Udaipur is an instance of
exerci se of soverei gn powers."

On appeal, the H gh Court disagreed with the Tria
Court on the legal issue. Its finding on this
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issue is in these words:

“I'n our opinion, the State is in no
better position in so far as it supplies cars
and keeps drivers for its civil service. It
may be clarified that we are not here
considering the case of drivers enployed by
the State for driving vehicles which are
utilised for mlitary or public service."

994
In the result, the Hgh Court granted a
decree to the plaintiffs as against the second

def endant also for the sumof Rs. 15,000/-. In our
opi nion, the H gh Court has taken the correct view
of the | egal posi tion, in view of t he

ci rcunst ances in which the occurrence took place.

The nore inportant question raised on this
appeal rests upon the true construction and effect
of Art.~ 300(1) of the Constitution, which is in
t hese terns:

"The Governnent of India may sue or be
sued by the name of the -Union of India and
the Government of a State may sue or be sued
by the nane of the State and may, subject to
any provisions  which my be made by Act of
Parliament or/ of = the Legislature of such
State enacted by virtue of powers conferred
by this Constitution, sue or be sued in
relation to their respective affairs inthe
like cases as the Domnion of India and the
correspondi ng Provinces -or-the correspondi ng
I ndi an States m ght have sued or been sued - if
this Constitution had not been enacted."

It will be noticed that this Article consists of
three parts, nanely, (1) the first part provides
for the formand the cause-title ina suit and
says that a State (omitting any reference to the
Government of India) may sue or  be sued by the
nane of the State, and (2) that a State nmay sue or
be sued in relation to its affairs.in Iike cases
as t he cor respondi ng Provi nces or t he
correspondi ng I ndian State m ght have sued or been
sued if this Constitution had not been enacted;
and (3) that the second part is subject to any
provi sions which nay be nade by an Act of the
Legi sl ature of the State concerned, in due
exerci se of its | egi sl ative functi ons, in
pur suance of powers conferred by the Constitution.
The | earned Advocate-General for the State  of
Raj ast han argued that the

995

second part of the article has reference to the
extent of the liability of a State to be sued, and
that, therefore, we have to determ ne the question
of the liability of the State in this case in
terms of the Article. On the other hand, it has
been argued on behal f of t he plaintiffs-
respondents that chapter 11l of part Xl I of the
Constitution, which is headed as "Property,
Contracts, Rights, Liabilities, oligations and
Suits", contains other Articles in the Chapter
dealing with rights and liabilities, nanmely, Arts.
294 and 295 and that Art. 300 is confined to only
the question in whose name suits and proceedi ngs
may be commenced, in which the Governnment of a
State may figure as plaintiff or as defendant, and
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that the Article is not concerned wth defining
the extent of liability of a State. |In other
words, it was contended that Art. 300 was
irrelevant for determining the vicarious liability
of the defendent State in this case, and that
there was nothing in this Article definitive of
that liability. In our opinion, it is not correct
to argue that the provisions of Art. 300 are
whol Iy out of the way for determining the
l[iability of appellant State. It 1is true that
arts. 294 and 295 deal with rights to property,
assets, liabilities and obligations of the
erstwhile CGoverners’ Provinces or of the Indian
States (specified in Part B of the First
Schedule). But Arts. 294 and 295 are primarily
concerned with the devolution of those rights,
assets and liabilities, and generally speaking,
provide for the succession of a State in respect
of the! rights and liabilities of an Indian State.
That is to say they do not define those rights and
liabilities, but only provide for substitution of
one Government in place of the other. It is also
true that first part of Art. 300, as already
i ndi cated, deals only with the nonmenclature of the
parties to a suit/ or - proceeding but the second
part defines the extent of liability by the use of
the words "in the like cases" and refers back for
the determ nation of such cases to the Ilega

position before the enactment of the

996

Constitution. That |egal position is indicatedin
the Government of India Act, 1935 (25 & 26 Ceo. V
c. 42), s. 176(1) which is in these words:

"The Federation nay sue or be sued by
the nane of the Federation of 1ndia and a
Provi nci al CGovernment nay sue or be sued by
the nane of the Province, and, without
prejudice to the subsequent  provisions of
this chapter, may subject to any provisions
which may be made by Act of the Federal or a
Provinci al Legislature enacted by virtue of
powers conferred on that Legislature by this
Act, sue or be sued in relation to their
respective affairs in the 1like cases as the
Secretary of State in council mght have sued
or been sued if this Act had not been
passed. "

It will be noticed that the provisions of Art.
300(1) and s. 176(1) are nutatis nut andi s
substantially the same. Section 176(1) refers back
to the legal position as it obtained before the
enactnment of that Act, that is to say, as it
emerged on the enact ment of s. 32 of the
Government of India Act, 1915 (5 & 6 Geo. V c. 61)
Sub-ss. (1) and (2), which only are relevant for
our present purposes, are in these words:

"(1) The Secretary of State in Counci
may sue and be sued by the nane of the
Secretary of State in Council, as a body
cor por at e.

(2) Every person shall have the sane
renedi es against the Secretary of State in
Council as he might have had agai nst the East
I ndi a Conpany if the Governnment of I|ndia Act,
1858, and this Act had not been passed."
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As conpared to the terns of Art. 300, it will be
noticed that part (1) of that Article corresponds
to sub-s. (1) of s. 32 above, part (2) roughly,
t hough not exactly, corresponds to sub-s. (2), and
part (3) of the Article, as indicated above, does
not find a
997
place in s. 32. Sub-section (2) of s. 32 has
specific reference to "renedi es", and has provi ded
that the renedies against the Secretary of State
in Council shall be the sane as agai nst the East
I ndia Conpany, if the Government of India Act of
1858, and the CGovernment . of India Act, 1915, had
not been passed. W are, thus, referred further
back to the Act 21 & 22 Victoria Ch. CVI, entitled
"An Act for the better CGovernnent of India." As
this Act transferred the Government of Indiato
Her Majesty, it had to nmmke provisions for
succession of ~ power and authority, rights and
liabilities: Section 65 of the Act of 1858 is in
these terns:
"The Secretary of State in Council shal
and may sue and- be sued as well in India as
in England by the name of the Secretary of
State in Council as a body corporate; and al
persons and bodies politic shall and nay have
and take the sane suits, renedies and
proceedi ngs, legal and equitable, against the
Secretary of State in Council of India as
they could have done against the said
Conpany; and the property and effects hereby
vested in Her Majesty for the purposes of the
CGovernment of India, or acquired for the said
pur poses, shall be subject and liable to the
same judgnents and executions as they would
while vested in the said Conpany have been
liable to in respect of debts and liabilities
lawfully contracted and incurred by the said
Company. "
It will thus be seen that by the chain of
enactments, beginning wth the Act of 1858 and
ending with the Constitution, the word "shall and
may have and take the sane suits, renedies and
proceedings" in s. 65 above, by incorporation
apply the Governnent of a State to the sane
extent, as they applied to the East |ndia Conpany.
998

The question naturally arises: Wat was the
extent of liability of the East India Conpany for
the tortious acts of its servants comitted in
course of their enploynent as such ? The exact
guestion now before us arose in a case in
Cal cutta, before the Supreme Court of Calcutta, in
the case of The Peninsular and Oiental Steam
Navi gati on Conpany v. The Secretary of State for
India (1). The Calcutta case appears to have been
cited before the H gh Court in Bonbay in the case
of Narayan Kri shna Land v. Cerard Nor man
Col I ector of Bonbay(2). The Bonbay case related to
an action of trespass, brought by the plaintiff
against the Collector of Bonbay in respect of
certain land, which the Collector believed was
Governnent property. O imedi ate inportance to us
in his case is the report of the Calcutta case,
whi ch does not appear to have been reported in any
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Calcutta legal, journal though, on the face of it,
it was judgnment of far reaching inportance and has
al ways been cited as the leading case on the
subject. It was a case decided by a Full Bench
consi sting of Peacock, C J., and Jakson and \Wells,
JJ., of the Supreme Court of Calcutta. It arose
out of a reference by the Snall Cause Court Judge
under s. 55 of Act I X of 1850. The case, as stated
to the Suprene Court, was to the follow ng effect.
A servants of the plaintiffs was proceeding on a
highway in Calcutta driving a carriage drawn by a
pair of horses belonging to the plaintiffs. The
accident, which took place on the highway, was
caused by the servants of the Governnent, enployed
in the Governnment dockyard at Kidderpore, acting
in a negligent rash manner. As a result of the
negl i gent manner in which the Governnent enpl oyees
in the dockyard were carrying a piece of iron
funnel, one of the horses drawing the plaintiffs
999

carri age —was injured. The plaintiff conpany
cl ai med damages agai nst the Secretary of State for
India for the danage thus caused. The |earned
Smal | Cause Court Judge  cane to the finding that
the defendant’s servants were wrongdoers in
carrying the iron funnel in the centre of the
road, and were, thus, liable for the consequences
of what occurred. But he was in doubt as to the
liability of the Secretary of State for  the
tortious acts of the Government servants concer ned
in the occurrence in which the injury was caused
to the plaintiffs’ horse. So the question, which
was referred to the Court for its —answer, was
whet her the Secretary of State was liable for the
damage occasi oned by the negligence of the
Covernment servants, assumng them to have been
guilty of such negligence as would have rendered
an ordinary enployer liable. 1In the course of
their judgment, their Lordshi ps began by exani ni ng
the question  whether t he proviso to —the
jurisdiction of the Small Cause Courts to the
followi ng effect could be a bar to the suit:

"Provi ded always that the Court shal
not have jurisdiction in any matter
concerning the revenue, or concerning any act
ordered or done by the Governor, or Governor-
CGeneral or any nenber of the Council of
India, or of any Presidency, in his public
capacity, or done by any person by order of
the CGovernor-General or Governor in Council
or concerning any act ordered or done by any
Judge or Judicial Oficer, in the execution
of his office, or by any person in pursuance
of any judgnment or order of any Court, or any
such Judge or Judicial Oficer, or in any
suit for libel or slander." (Proviso to s. 25
of the Small Cause Court Act.).

The Court came to the conclusion that the proviso
was not a bar to the suit. Having di sposed of the
prelimnary question, the Court addressed itself
to

1000

the main controversy, which it described as "one
of wvery consi derable inportance and of sone
difficulty". Then t he Court cosi dered t he
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provisions of s. 65 of the Act of 1858, and
poi nted out that as the Queen could not be sued in
her own courts, as the East India Conpany coul d
have been, it was necessary to provide by that
section the node for enforcing the liabilities of
the Conpany now devolved wupon the Secretary of
State. Then the Court addressed itself to the
guestion. Wuld the East |[|ndia Conpany have been
liable in the present action if the Act (21 & 22
Vict. ch. 106) had not been passed ? Wth
reference to the provisions of 3 & 4 WnlV, c. 85,
it was pointed out that the Conpany not only
exerci sed powers of government, but also carried
on trade as nmerchants. The Court then examined in
great detail the provisions of the Act aforesaid
and pointed out that by that Act the Conpany was
directed to close its comercial business and
cease to have any interest in the territoria
acquisitions in India, which were to be held by
the Conmpany until April 30, 1854, in trust for the
Crowmn. Section 10 of the Act, which my be
characterised as the ancestor of s. 65 of the Act
of 1858, provided as follows:

"That so /long as the possession and
government of / the said territories shall be
continued to the said Conpany, all persons
and bodies politic shall and nay  have and
take the sane suits, remedi es, and
proceedi ngs, |egal and equitable, against the
said Conpany, in_ respect of debts and
liabilities as aforesaid, and the property
vested in the said Conpany in trust as
aforesaid shall be subject and liable to the
same judgnents and execution, in the sane
manner and formrespectively as if the said
property were hereby continued to the said
Conpany to their own use."

It is noteworthy that the provisions of s. 10,
guot ed above, are materially simlar to the latter
part

1001

of s. 65 of the Act of 1858. It was in accordance
with the provisions of s. 10, followed up by s. 65
aforesaid, that the Court laid it down that the
Secretary of State for India was subject-to the
sane liabilites as those which previously attached
to the East |ndia Conpany.

Before the Supreme Court of Calcutta, it was
contended by the |earned Advocate-GCeneral, on
behal f of the defendant, that the State cannot be
Iiable for danages occasi oned by the negligence of
its officers or of persons inits enmploynent. It
was pointed out, "it is true that it is an
attribute of sovereignty that a State cannot be

sued in its own courts without its consent." "In
Engl and, the Crown", it was further pointed out,
"“cannot be nade liable for danages for the

tortious acts of its servants either by petition
of right or in any other manner, as laid down by
Lord Lyndhnrst in the case of Viscount Canterbury
v. The Attorney-General" (1). That decision was
based upon the principle that the King cannot be
guilty of personal negligence or msconduct, and
consequently cannot be responsible for the
negl i gence or msconduct of his servants. The
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Court further pointed out that it was in view of
these difficulties in the way of getting redress
that the liability of the Secretary of State, in
pl ace of that of the East India Conpany, was
specifically provided for by s. 10, aforesaid. The
East India Company itself could not have cl ai ned

any such imunity as was available to the
sovereign. This view was based on the opinion
expressed by Gey, CJ., in the case of the Bank

of Bengal v. The East India Conpany (2), that "the
fact of the Conmpany’s having been invested with
powers usually called sovereign powers did not
constitute them sovereigns". This dictumwas al so
founded upon the recital in 53 Geo. Il c. 155, by
which the territories in the possession and under
the government of the East India Conpany were
vested in themwi thout prejudice to the undoubted

1002

sovereignty of° the Crown. The Court also pointed
out that " the liability of the Secretary of State
was in no sense a personal liability, but had to
be satisfied out of the revenues of India.

This case al so nmeets the second branch of the
argument that the State  cannot be liable for the
tortious acts of its servants, when such servants
are engaged on an activity connected with the
affairs of the State. In this connection it has to
be remenbered that under the Constitution we have
established a welfare state, whose functions are
not confined only to nmaintaining |law and order
but extend to engaging in all activities including
i ndustry, public transport, state trading, to nane
only a fewof them In so far as the State
activities have such wide ranifications involving
not only the use of sovereign powers but also its
powers as enployers in so many public sectors, it
is too nmuch to claimthat the State should be
i mune from the consequences of tortious acts of
its enployees committed in the course of their
enpl oynment as such. In this respect, the present
set up of the Governnent is analogous to the
position of the East I ndia Conpany, whi ch
functioned not only as a Governnent with sovereign
powers, as a delegate of the British Governnent,
but also carried on trade and comerce, as also
public transport like rail ways, post s and
tel egraphs and road transport business. It was in
the context of those facts that the Suprene Court
of Calcutta repelled the argunment advanced on
behal f of the Secretary of State in these terns:

“I't was contended in argunment that the

Secretary of State in Council, as regards his

l[iability to be sued, must be considered as

the State, or as a public officer enployed by

the State. But, in our opinion his liability

to be sued depends upon an express enact nent

inthe 21st & 22nd Vict. c. 106, by weich he

is constitututed a nere nonmial defendant for

the purpose of enforcing payment, out of the
1003

revenues of India, of t he debt s and

liabilities which had been contracted or

incurred by the East |India Conmpany, or debts
or liabilities of a similar nature, which

m ght afterwards be contracted or incurred by
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the Government of India. W are further of
opi nion that the East |ndia Conpany were not
sovereigns, and therefore, could not claim
all the exenmption of a sovereign; and that
they were not the public servants of
CGovernment, and, therefore, did not fal
under the principle of the cases with regard
tothe liabilities of persons; but they were
a conpany to whom sovereign powers were
del egated, and who traded on their own
account and for their own account and for
their own benefit, and were engaged in
transactions partly for the purposes of
government, and partly on their own account,
which without any  del egation of sovereign
rights, mght be carried on by private
i ndividuals. ~There  is a great and clear
distincti on between acts done in the exercise
of what ~are usually terned soverei gn powers,
and ‘acts done in the conduct of undertakings
whi ch_ might be carried on- by private
i ndi viduals wi thout havi ng such power s
del egated to them Mbodaley v. The East India
Conpany and The Sanme v. Mrton (1 Bro. C. C
469) ".
It was al so argued before that Court that the
East India Conpany having the two-fold character
of a sovereign power and of a trading conpany, it
woul d be wvery difficult to determine whether  a
particul ar act had been done in the exercise of
sovereign powers or of its activity in relationto
business. In answer to this contention, it~ was
pointed out by the Court that the Conpany woul d
not have been liable for any act done by its
officers or soldiers in carrying on hostility or
in seizing property as prize property or while
engaged in
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mlitary or naval action. In such cases no action
woul d have [ain even agai nst the of ficers

thensel ves. But the Company woul d have been |i abl e
for the negligence of their servants or officers,
in navigating a river steanmer or in repairing the
same or in doing any act in connection with such
repairs.

The argunent that a distinction had to be
drawn between the liability wunder a contract and
that arising out of a wongful act, and that the
|atter category of liability would not be within
the mischief of the words of the section (s. 65)
was rightly repelled with reference to the words
of the Statute, which said "debts lawfully
contracted and expenses or liabilities incurred"
The latter expression 'liabilities incurred” would
include a liability arising out of a tortious act.
The Court, after an el aborate consideration of al
possi bl e argunent in favour of the Secretary of
State, came to the follow ng conclusion, which is
rightly sumred up in the head-note in these words:

"The Secretary of State in Council of

India is liable for the damages occasi oned by

the negligence of servants in the service of

Governnent if the negligence is such as,

woul d render an ordinary enployer liable."

But it was further argued that Art. 300
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speaks of I|ike cases’ wth reference to the
liability of the corresponding Indian States. In
this connection, it was further argued that the

plaintiff, in order to succeed in his action
against the State of Rajasthan, must prove that
the State of Udai pur which would be deened to be
the corresponding State, would have been liable in
simlar circunmstances, before the Constitution was
enacted, The history of events leading up to the
formation of the State of Rajasthan has, to be
adverted to in this connection. It is clear, on a
reference to the Governnment publication called
"The White Paper on Indian States" paragraphs 134
to 138, at pages
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(53-55) that the integration of the Rajasthan
States into one single state was effected in
several stages. The Rajasthan Union was originally
fornmed by the snaller States, which later united
and fornmed the United State of Raj ast han

i naugurated on March 25, 1948. Subsequently,
bi gger States joined and the second Rajasthan
Uni on was inaugurated on April 18, 1948. By a
further process of ~integration of sone bigger
States, new United State of Raj asthan was
i naugurated on March /30, 1949. There was a further
accession of territory by the agreenent contained
in Appendix XLI, on May 10, 1949, with the result
that the initial United State of “Rajasthan wth an
area of 16, 807 sq. mles developed into one of
the biggest wunits in India, as the Rajasthan
Uni on, before the Constitution, wth an area of
1, 28,424 sq. mles, and finally, on the
i nauguration of the Constitution energedthe State
of Rajasthan as one of the Part B States. It is
clear that we cannot go beyond the |ast stage of
the integration, as aforesaid, which brought into
exi stence the State just before the coning into
effect of the Constitution. As already pointed
out, the provisions of the second part of Art. 300
have to be traced backwards until we reach the
Government of India Act 1858 (s.65), whichitself
was basedupon s. 10 of the Act (3 &4 Wn 1V c.
85) of which the relevant portions have been set
out above.

Fromthe resume of the formation of the State
of Raj asthan given above, it is clear that we need
not travel beyond the stage when the Rajasthan
Union was formed on the eve of the Constitution.
It has not been shown that the Rajasthan Union
woul d not have been liable for the tortious act of
its enployee, in the circunstances disclosed in
the present case. The issue framed at the trial
on this part of the controversy, was issue No. 9,
in these terns:
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"Whet her the State of Rajasthan is not liable

for the act of Defendant No. 1 ?"
The State of Rajasthan has not shown that the
Raj ast han Union, its predecessor, was not |iable
by any rule of positive enactnent or by comon
Law. It is clear fromwhat has been said above
that the Dominion of India, or any constituent
Province of the Dominion, would have been l|iable
in view of the provisions aforesid of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 14

Governnment of India Act, 1858. W have not been
shown any provi sion of I aw, statutory or
ot herwi se, which would exonerate the Rajasthan
Union fromvicarious liability for the acts of its
servant, analogous to the Common Law of Engl and.
It was imnpossible, by reason of the maxim "The
King can do no wong", to sue the Crown for the
tortious act of its servant. But it was realised
in the United Kingdom that rule had becone
outnoded in the context of nodern devel oprments in
state craft, and Parliament intervened by enacting
the Crown Proceedings Act, 1947, which canme into
force on January 1, 1948. Hence the very citade
of the absolute rule of immunity of the sovereign
has now been blown up. Section 2(1) of the Act
provides that the Crown shall be subject to al
those liabilities, in tort, to which it would be
subject if it were a private | person of full age
and capacity, in respect of torts conmtted by its
Bervants ' or agents, subject to t he ot her
provi sions of the Act. As already pointed out, the
law applicable to India in respect of torts
conmitted by a servant of the Governnment was very
much in advance of ~ the Common |aw, before the
enactment of the /Crown Proceedings Act, 1947,
whi ch has revolutionised the lawin the United
Ki ngdom al so. It has not been claimed before us
that the comon |law. of the United Kingdom before
it was altered be the said Act with effect from
1948, applied to the Rajasthan-Union in 1949, or
even earlier. It nust, therefore,
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be held that the State of Rajasthan has failed to
di scharge the burden of establishing the case
raised in Issue No. 9, set out above.

Viewing the case from the point of view of
first principles, there should beno difficulty in
holding that the State should be as nuch |iable
for tort in respect of a tortious act committed by
its servant within the scope of his enploynent and
functioning as such as any other enployer. The
imunity of the Crown in the United Ki ngdom was
based on the old feudalistic notions of Justice,
nanely, that the King was incapable of doing a
W ong, and, t her ef ore, of aut hori sing or
instigating one, and that he could not be sued in
his own courts. In India, ever since the time of
the East |India Conpany, the soversign has been
held liable to be sued in tort or in contract, and
the Common Law immunity never operated in India.
Now t hat we have, by our Constitution, established
a Republican formof Government, and one of the
objectives is to establish a Socialistic State
with its wvaried industrial and other activities,
enploying a large army of servants, there is no
justification, in principl e, or in public
interest, that the State should not be held liable
vicariously for the tortious act of its servant.
The Court has deliberately departed from the
Common Law rule that a civil servant cannot
maintain a suit against the Crown. In the case of
State of Bihar v. Abdul Mjid (1), this Court has
recogni sed the right of a governnent servant to
sue the Government for recovery of arrears of
salary. When the rule of imunity in favour of the
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Crown based on common Lawin the United Ki ngdom
has di sappeared fromthe land of its birth, there
is no legal warrant for holding that it has any
validity in this country, particularly after the
Constitution. As the cause of action in this case
arose after the comng into effect of the
Constitution in, our opinion, it would be only
recogni sing the old established rule, going back
to nore than 100
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years at least, if we wuphold the vicarious
liability of the State. Art. 300 of the
Constitution itself has saved the right of
Parliament or the Legislature of a State to enact
such law as it may think fit and proper in this
behal f. But so long as the Legislature has not
expressed its intention'to the contrary, it nust
be held that the lawis what it has been ever
since the days of the East India Conpany.

Inview of these considerations, it must be
held that there is no nmerit in this appeal, and it
is accordingly disnissed with costs.

Appeal dism ssed.
1




