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Vs.
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H GH COURT OF ANDHRA PRADESH & ANR
DATE OF JUDGVENT: 09/ 05/ 1996
BENCH
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ACT:
HEADNOTE
JUDGVENT:
W TH
Cl VI L APPEAL NGCS. 2166-67 OF 1989
W TH

WRI T PETITION (C) NO 331 of 1994
JUDGMENT
J.S. Verm, J.

Al'l these appeals are agai nst the sanme judgnent.

The appellant - T. Lakshni Narasinmha Chari was sel ected
for the Andhra Pradesh State Judicial Service and appointed
as District Minsiff on 21.1.1974 by the Governor. He was
confirmed as District Munsiff. on 25.5.1979. He was then
pronoted tenporarily to act as Subordinate Judge on
20.2.1980. A prelimnary enquiry was made into an all egation
of misconduct, which had led to the appellant’s arrest by
the police on 26.91976, in which a prima facie case was nmade
out agai nst t he appel | ant . Accordi ngly, a regul ar
departmental enquiry was initiated on the charges of
m sconduct. The allegation agai nst the appellant was that
when he was posted as Munsiff Mgistrate, Hyderabad (East),
he had forced a wonan, who was a litigant before him to
have an illicit relationship with him and the appellant was
arrested on the night of 26.9.1976 on the conplaint of that
worman when the police found him with her in a hotel. A
crimnal case was registered against the appellant ~under
Section 5(2) of the Prevention of Corruption Act and Section
509, I.P.C. and sanction of the State Governnment was sought
for his prosecution. However, the Governnent did not accord
the sanction and took the decision of not prosecuting him
wi t hout even consulting the Hi gh Court. In the departnental
enquiry held by the Session Judge, who was appointed as the
enquiry officer, the charge of nisconduct was found proved
and the punishnent of renoval from service was recomrended.
The Hi gh Curt accepted the findings and itself made an order
dated 20.1.1982 renoving the appellant from service.

Apparently, the Andhra Pradesh H gh Court took the view
that the order of renoval from service could be made by the
High Court itself and it was not necessary for the High
Court to nmke its recomendations to the Governor for
issuing the order inposing the penalty of renoval from
service. The appellant chall enged the order dated 20.1.19822
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made by the High Court renoving himfrom service, in an
appeal to the Governor under Rule 21(2) of the Andhra
Pradesh Civil Services (Cassification, Control and Appeal)
Rules, 1963. By GO Ms. No. 534 dated 14.9.1984 of the
CGovernment of Andhra Pradesh, Home Departnent, that appea
was allowed by the Governor on the ground that the High
Court is not the conpetent authority to order the disnissa
or renoval from service of the Subordinate Judicial Oficer.
The order also granted all consequential benefits to the
appel | ant .

The Andhra Pradesh High Court filed Wit Petition No.
14588/ 1984 in the High Court for quashing GO Ms. No. 534
dated 14.9.1984, by which the Governor has allowed the
appeal and set aside the order dated 20.1.1982, issued by
the H gh Court, renobving the appellant fromservice. This
wit petition was dismissed on 16.10.1988 by a |earned
single Judge of the High Court. Wit Appeal No. 130 of 1980
has then filed by the H gh court against the dismssal of
the wit ~/petition, before a Division Bench of the Hgh
Court. In addition, Wit Petition No. 13691 of 1986 was al so
filed by the H gh Court challenging the validity of Rule
21(2) of the Andhra Pradesh Civil Services (O assification
Control and Appeal) Rules, 1963, which provides an appea
froman order passed by the Hi gh Court to the CGovernor of
Andhra Pradesh. The wit appeal and the said wit petition
were both referred for decision to a Full Bench of the High
Court, which allowed both of them by the inpugned judgment
dated 25.8.1988. The Full Bench of ~the H gh Court in the
i mpugned judgnment has upheld the contentions of the Hi gh
Court that the order  of renoval from service could be made
by the High Court itself; and that the provision for appea
against the Hi gh Court’s order to the Governor is invalid. A
further direction was issued therein that the Governor could
not entertain any appeal preferred under Rule 21 (2) against
any order nade by the High Court in the exercise of its
di sciplinary jurisdiction over t he menber s of the
subordi nate judiciary.

C. A No.2165/1989 is by T.Lakshm Narasinha Chari, the
concerned judicial officer, against the judgment of the Ful
Bench. C. A. Nos.2166/2167/1989 are by the CGovernnent of
Andhra Pradesh agai nst the sane judgment of the Full Bench

Wit Petition (C No.331/1994 is by KDavid WlIlson,
another nenber of the subordinate judiciary in ~Andhra
Pr adesh who was renoved from service by an order dated
01.12.1993, issued by the H gh Court after a departnmenta
enquiry into the charges of nmisconduct against him He too
was a District Minsiff in the Andhra Pradesh Judicia
Service, who was temporarily promoted as a | Subordinate
Judge, when the order for his renmoval from service was nade
by the High Court. In view of the above Full bench deci sion
of the H gh Court, the petitioner-K David WIson has
chal l enged the order of renobval from service directly by
this petition filed under Article 32 of the Constitution
This wit petition also is being decided by this conmon
judgrment since it involves a comon question of Ilaw for
deci sion nanely, the conmpetence of the High Court to itself
i ssue the order of removal from service.

Bef ore we proceed to consider the questions which arise

for decision, the material conclusions in the inpugned
judgrment of the Full Bench may be summari sed thus:
(1) Article 235 of the Constitution of India vests the
control over District Courts and the courts subordinate
thereto, in the H gh Court. The control includes the
di sciplinary control over the conduct and discipline of the
menbers of the subordinate judiciary.
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(2) Inthe State of Andhra Pradesh except for the posts of
District Judges filled by direct recruitnment or by pronotion
and the posts of District Mnsiffs filled by direct
recruitment or by transfer for which the appointnments have
to be made by the Governor of the State of Andhra Pradesh,
it is the Hgh Court which is the appointing authority to
the posts of Judicial Second Cl ass Magistrates, to the posts
of District Minsiffs by pronotion from the category of
Judicial Second Class Mgistrates and to the posts of
Subordi nate Judges by promotion fromthe cadre of District
Munsi ffs.

(3) Inthe case of persons appointed of promoted to be
District Judges or the District Minsiffs appointed directly
or by transfer by the Governor, if the H gh Court exercising
di sciplinary control over themreconmends to the Governor to
i mpose on themthe major penalty of dismissal or renoval or
reduction in rank, such” a recommendation is binding on the
CGovernor by virtue of ‘Article 235 of the Constitution

(4) Rule /11 (1) of the Andhra Pradesh Civil Services
(dassification, Control and Appeal) Rules 1963 is ultra
vires Article 235 of the Constitution in so far as it denies
to the Hi gh Court the authority to inpose punishrments, both
major and mnor, regarded as necessary and proper in
di sciplinary enquiries held agai nst the subordinate judicia
of ficers who have been holding the posts to which they have
been either initially appointed or pronoted by the High
Court.

(5) There is no right of appeal ~under Rule  21(2) of the
Andhra Pradesh Civil Services (Cassification, Control and
Appeal ) Rules, 1963 to the Governor against the order of the
H gh Court passed in exerci se of its di sciplinary
jurisdiction against all the nenbers of the subordinate
judiciary including District Judges. Rule 21(2) nust be read
down to nean that the right of appeal saved under Article
235 of the Constitution is available only in respect of
matters not relating to the disciplinary control vested in
the Hgh Court over nmenbers of (the Subordinate /Judicia
Servi ce.

The first question is whether the orders - of renova
fromservice issued by the H gh Court itself against T.
Lakshm Narasinmha Chari and K. David WIson are validly
made. Adnmittedly, both these subordinate judicial officers
were directly recruited as District Munsiffs and had been
confirmed on that post. At the tine of renoval from service,
the substantive rank held by each of themwas of a District
Munsi ffs and they were pronoted tenporarily as Subordinate
Judges. Since their lien was in their substantive rank as
District Munsiff, the orders of renmpval from service had the
effect of termnating their service as District Minsiff. The
validity of the orders of renpval fromservice made by the
H gh Court has to be adjudged on these facts.

One of the conclusions rightly reached by the Hi gh
Court is that the appointing authority for a directly
recruited District Mnsiff is the Governor. Both these
persons were directly recruited as District Munsiffs and it
was this substantive rank held by them when they were
renoved from service. The H gh Court has further correctly
concl uded that the najor penalty of dismssal or renoval or
reduction in rank can be inposed on a directly appointed
District Munsiff only on the recommendation of the High
Court which is binding on the Governor. The result is that
the order of renpbval fromservice of a person holding the
substantive rank of District Munsiff has to be nade only by
the Covernor, even though the Governor nmust act in
accordance with the reconmendation of the H gh Court which
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is binding on the Governor. This the true inport of Article
235 of the Constitution which vests control over the
District Courts and the courts subordinate thereto in the
H gh Court. This is well settled by a catena of decisions of
this Court. It is sufficient to refer the decisions in B.S.
Yadav and O hers etc. vs. State of Haryana and Qthers etc.,
(1981) 1 S.C.R 1024 and Chi ef Justice of Andhra Pradesh and
O hers vs. L.V.A Dixitulu and Others etc., (1979) 2 SCC 34.

Applying the settled legal principle to the undisputed
facts in the case of both these subordinate judicia
of ficers who held the substantive rank of directly appointed
District Munsiff at the tinme of issuance of the order of
renoval from service by ‘the High Court itself, it is plain
that the order of removal fromservice in the case of each
of them had to be made by the Governor and not by the High
Court itself. It is equally plain that the recommendati on of
the High Court for their renoval fromservice after the
charges of ~m sconduct were found proved in the disciplinary
inquiry, was ~binding on the Governor who had to issue the
order of ‘removal in accordance with the recomendati on nmade
by the High Court. Unfortunately the H gh Court, in spite of
the settled legal position, did not adopt the correct
procedure for issuance of the order of rempval from service
of these two judicial officers. The H gh Court, instead of
sending its reconmmendation to the Governor for issuing the
order of renoval from service, which would be binding on the
Covernor, proceeded to issue the order of renmoval from
service itself. The State Governnent also failed to
appreciate the correct |egal position and to nake amends by
issuing the order of renmoval in the nane of Governor
treating the action of the High Court as its reconmendation
for renoval from service. Such an action would have
corrected the formal defect in the order of renoval. Another
opportunity to correct the nistake in this manner canme when
the appeal was filled wunder Rule 21(2) by the judicia
of ficer. However, that too was mssed. It is this error
whi ch has enabled these judicial officers to challenge the
orders of removal from service

The next question is of the effect of GOWw No. 534
dated 14.9.1984 issued by the Governor allow ng the appea
under Rule 21(2) filed by T. Lakshm_ Narasimha  Chari. In
vi ew of the conclusion reached by us on the first point that
the order of renoval issued by the H gh Court itself was not
validly nade since it had to be issued by the Governor on
the recomendati on nade by the High Court, this question has
to be viewed in this background. |In the present case, the
practical effect of the answer to this question may have
rel evance only for noulding the relief in wview of. the
concl usi on reached on the above first question

It would be appropriate at this stage to first consider
the need for examining the correctness of the High Court’s
conclusion that Rule 11(1) is ultra vires Article 235 and
Rule 21(2) has to be read down to confer only a linmted
ri ght of appeal to the Governor

The rel evant provi si ons of the Andhr a Pr adesh
(Cassification, Control and Appeal) Rules, 1963 nmay be
referred. Admittedly, these rules are applicable to the
Andhra Pradesh State H gher Judicial Service and the Andhra
Pradesh State Judicial Service which are items 32 and 33 in
Schedule I to the Rules which has to be read with Rule 6
whi ch says that the State Services shall consist of services

included in Schedule | to these Rules. Relevant provisions
of the Rules are as under: -
"PART I11- CONTROL

8. (1) The follow ng penalties may,
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for good and sufficient reason and
as hereinafter provided, be inposed
upon a nenber of a Cvil Service or
hol der of Civil post specified in
Rul e 2, nanely: -

(GO M. No. 691, Ser. C, dated 4-
11-1980)

(i) Censure;

(ii) Fine;

(iii) Wthholding of increnents or
pronoti on;

(iv) Reduction to a lower rank in
the seniority list or to a |ower
post not being lower than that to
whi ch he was directly recruited.

(v) Recovery from pay of the whole
or any part of the pecuniary |oss
caused to the State Governnent or
the /Central Governnent or to a
| ocal authority.

(vi) Reduction to a lower rank in
the seniority list-or to a |ower
post not being lower ~than that to
whi ch he was directly recruited.

(v) Recovery /from pay of the whole
or any part of /the pecuniary |oss
caused to the State GCovernment or
the Central Governnent or to a
| ocal authority.

(vi) Conpul sory retirement,
ot herwi se than under sub-rules (2)
and (2A) or rule 3 of the Andhra
Pradesh Liberalised Pension Rules,
1961, or under rules 292, 293 and
293-A of t he Hyder abad G vi
Servi ces Rul es, or under the Andhra
Pradesh Gover nnent Servant s
Premature Retirenent Rules, 1975,
or under Article 465 (2) or under
Note | to Article 465-A of the
Cvil Services Regulations or in
the case of nenbers of the GCivi
Service of the erstwhile Hyderabad
CGovernment, conpul sory retirenent
bef ore conpl etion of 30 years or 25
years of qual i fying service
according as the nenber of the
service is governed by the Revise
Pensi on Rul es, 1951 or by the rules
in force before that date, as the
case may be (hereinafter referred
to as conpul sory retirenent);

(vii) Renoval from the civi
service of the State;

(viii) Dismssal from the civil
service of the State;

(i x) Suspension, where a person has
al ready been suspended under rule
13 (1), to the extent considered
necessary.

XXX XXX XXX
"11. (1) The High Court of Andhra
Pradesh may inpose on nenbers of
the Andhra Pradesh State Judicia
Service, any of the penal ties
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specified initens (i), (iii), (iv)
and (v) of rule 8:

Provided that the H gh Court of
Andhra Pradesh nay inpose on the
Judi cial Second C ass Magistrates
any of the penalties specified in
rule 8.

XXX XXX XXX

"PART |V - APPEALS

20. Every person who is a nmenber of
any of the service specified in

rule 5, shall be entitled to
appeal, as hereinafter provided,
from an or der passed by an
aut hority-

(a) imposing upon him any of the
penalties specified in rule 8 or

rule 9;

XXX XXX XXX
21.(2) An appeal from an order
passed by the Hi gh Court shall lie
to the Governor of ‘Andhra Pradesh.
XXX XXX XXX

In view of the fact that neither T. Lakshm Narasinha
Chari nor K. David WIson, determnation of whose services
has given rise to this litigation, were initially appointed
directly as District Minsiffs by the Hgh Court, the
guestion of considering the validity of Rule 11(1) does not
arise in this case. It was, therefore, unnecessary for the
H gh Court to have raised that  question and then to have
consi dered and decided the sane in the abstract. For the
sane reason, we consider it unnecessary to pronounce any
concl uded opinion on that point and leave that question for
decision in an appropriate case, wherein that question may
arise directly. The decision of the High Court on this point
is, therefore, set aside for this reason alone, being
unnecessary, leaving the question open for decision in an
appropriate case.

The only surviving question —now is the correctness of
the Hi gh Court’s decision relating to Rule 21(2) that it has
to be read down to confer only a limted right of appeal to
the CGovernor in sone cases al one

In our opinion Rule 21(2) <can be interpreted in
conformity with Article 235 wthout the requirenment  of
reading any limtation therein as indicated by the  H gh
Court. The second part of Article 235 enables the franing of
such a rule to confer a right of appeal. Such a provision
for appeal rmust be construed to nmean that the appeal to the
Governor against the order of the Hi gh Court provides for
reconsi deration of the High Court’s order by the Governor
but in keeping with the requirenment of Article 235 that the
power of control over persons belonging to the judicia
service of a State vests in the Hgh Court, and that the
appeal nust be decided by the Governor only in accordance
with the opinion of the Hi gh court. In other words, such an
appeal has to be forwarded by the Governor to the Hi gh Court
for its opinion, which would enable the Hgh Court to
reconsider its earlier decision and give its opinion to the
Covernor, in accordance with which the Governor nust decide

the appeal. |In short, the renedy of such an appeal provided
by the rules which have been franed in consultation with the
H gh Court is in the nature of a provi si on for

reconsi deration or review by the High Court of its earlier
decision. The High Court on reconsideration of the natter
has to give its opinion to the Governor and the Governor
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nmust invariably act in accordance with the opinion so given
by the High Court. The Governor has no option to act in a
manner different fromthat recomended by the H gh Court.
This procedure requirests reconsideration by the H gh Court
of its earlier opinion and the opinion given by the Hi gh
Court after reconsideration indicates the manner of decision
f that appeal. There is thus no erosion in the contro

vested in the High Court over persons belonging o the
judicial service of a State; and the requirenent of an
appeal i.e. reconsideration of the earlier decision is also
satisfied. In this process, any conrents by the Governor on
the merits of the case would also receive consideration of
the High court before it forns the final opinion and
forwards its recomrendation to the Governor for decision of
the appeal in accordance with that opinion. This is the
schene and requirenent of Article 235. W are informed that
simlar provision exists for .appeal in the case of persons
bel onging to the judicial service in some other States and
the rule is worked in the manner indicated. Such a
construction of the rule gives effect to the provision for
appeal consistent with the right of appeal avail abl e under
the second part of Article 235 and is consistent with the
vesting of control in the Hi gh Court over the subordinate
judiciary.

There is no needto read down Rule 21(2) in the manner
in which it has been done by the H gh court. The High
Court’ s decision overlooks this aspect.

The question ‘nowis of the kind of final order to be
made in these cases.  In the cases of both these officers,
nanely, T. Lakshm Narasinha Chari and K. David WIson, the
order of renoval made by the H gh Court is set aside for the
reasons al ready given. However, the action of the H gh Court
agai nst both these judicial of ficers  who hel d t he
substantive rank of District Minsiff, i's to be treated as
the reconmrendation of the Hgh Court” to the Governor for
their renoval fromservice. In viewof the control over them
vested in the High Court by virtue of Article 235 of the
Constitution, the Governor is bound, in each case, 'to act in
accordance with the recommendati on of the Hi gh Court and
each of them has to be renoved from service for the
m sconduct found proved by the H gh Court agai nst them The
CGovernor of the State of Andhra Pradesh is to proceed and
nmake the necessary consequential orders in accordance w th
the recommendation of the H gh Court in each cane, in
accordance with law. It was subnitted by | earned counsel for
T. Lakshmi Narasimha Chari that he has attained the age of
superannuation in the neantime. Any such subsequent event is
to be brought to the notice of the High Court ‘and it is for
the High court to consider and decide the effect thereof in
nmaking any further reconmendation to the Governor. In
fornmulating its recommendati on, the High Court is to keep in
view the relevant rules and the decisions relating to this
aspect. No such question arises for consideration by us in
this appeal and, therefore, we need not deal wth this
aspect any further. Al consequential actions are to  be
considered and taken by the H gh Court in accordance with
I aw.

Consequently, these appeals and the wit petition are
deci ded in the above manner




