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I'n_this appeal by special |eave the core question which
arises for consideration is whether the appellant herein can
be charged and tried together with the other two accused by
the Speci al Judge under the provisions of the Prevention of
Corruption Act, 1988, in view of the fact that the appell ant
herei n has been charged only under Section 420 |I.P.C. and
under Section 120-B read with Section 420 |.P.C. while the
ot her two accused have been additionally charged of the
of fence under Section 13(2) read with Section 13(1)(d) of
the Prevention of Corruption Act, 1988 (hereinafter referred
to as the "Act"). The appellant contends that the Specia
Judge under the Prevention of Corruption Act has no
jurisdiction to try the appellant who'is not charged of any
of fence under the said Act, while the respondent contends to
the contrary relying upon the provisions of the said Act and
the Code of Crimnal Procedure. The High Court of
Bonbay by its inpugned judgnent and order has answered
the question in the affirmative holding that the appellant can
be tried by the Special Judge under the Prevention of
Corruption Act along with the two accused who al so stand
charged of offences under the Act.

Bef ore adverting to the subm ssions urged at the Bar,

we nay very briefly notice the broad facts of the case to
appreci ate the nature of the allegations nade agai nst the
appel  ant and the other two accused. Accused No.1 Sri G B.
Nande was at the relevant tine the Manager of the

Conmer ci al Branch of the State Bank of India, Fort,

Bonbay, while accused No.2 Sri J.S. Kelkar was an

Account ant enpl oyed in the sane branch of the State Bank

of India. The appellant herein is accused No.3 who

transacted business with the said branch of the State Bank of

I ndia on behal f of eight conpanies with which he was

associ ated. There is considerable controversy as to whether
the appellant was a Director of those conpani es or whet her

he was sinply representing themas their representative.

This, however, is not of much consequence in this appeal

The case of the prosecution is that the appellant entered into
a conspiracy with the aforesaid officers of the bank to cheat
the bank. A clever device, rather intricate in nature, was
concei ved by them whereby ei ght separate accounts were

opened in the nane of the conpani es concerned and

overdraft facility was extended to the conpanies on the
representation of the appellant and with the assistance of the
aforesaid officers of the bank. The aforesaid officers of the
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bank m sused their official position and in a dishonest
manner the banki ng busi ness was transacted in such a

manner that it caused substantial nonetary |loss to the bank.
Thi s was achi eved by the appellant and the officers of the
bank acting in concert, pursuant to the conspiracy. The
aforesaid officers of the bank abused their official position
as public servant and by corrupt or illegal neans obtained
pecuni ary advantage for thenselves and others. The Specia
Judge, therefore, framed charges against all the three
accused for the of fence puni shabl e under Section 120-B read
with Section 420 1.P.C. The appellant herein was
additionally charged of the offence under Section 420 |.P.C.
Accused Nos. 1 and 2, the bank officers were al so charged

of the offence punishabl e under Section 13 (2) read with
Section 13 (1) (d) of the Act.

Sri S.B. Sanyal, |earned senior-advocate appearing on

behal f of ‘the appellant submtted that in view of the express
provi sions of Section 3 of the Act, the Special Judge could
only try ‘offences which are puni shabl e under the Act or any
conspiracy to commt or any attenpt to conmit or abetnent

of any of the offences punishable under the Act. Sub-

section (3) of Section 4 empowers the Special Judge to try

an accused at the sane trial for any of fence commtted under
any | aw other than/an offence punishabl e under the Act. He,
however, added that before an accused can be charged and
tried by the Special Judge for any offence other than an

of fence under the Act, the necessary pre-condition is that the
sai d accused nust also be charged of an of fence under the

Act or conspiracy to commit, attenpt to conmit or abetnent

of any offence under the Act. He, therefore, submitted that
since the appellant herein was charged only of offences

under Section 420 and Section 120-B read with Section 420
|.P.C., he could not be tried by the Special Judge even with
the aid of sub-Section (3) of Section 4 of the Act. He
submitted that only the co-accused, who were officers of the
bank, were charged of offences under the Act and there was

no charge agai nst the appellant of having comitted any

of fence under the Act or of having conspired, attenpted or
abetted to commit an of fence under the Act. Cearly
therefore, according to him the Special Judge had no
jurisdiction to try the appellant along with the co-accused in
the sanme trial. He did not dispute the position that so far as
the co-accused are concerned, the Special Judge had
jurisdiction to try themfor any offence under the Act and
even for the offence under Section 120-B read with Section
420 1. P.C. However, since the appellant was not charged of
any offence specified in Section 3 of the Act, the Special
Judge had no jurisdiction to try himfor the offence under
Section 420 |.P.C. or even under Section 120-B read with
Section 420 |.P.C. treating himas a co-conspirator of the co-
accused.

Shri P.P. Ml hotra, senior advocate appearing for the
respondent- CBI, however, contended that the appell ant
being a co-conspirator, and the Special Judge having
jurisdiction to try the co-accused for the of fence under
Section 120-B read with 420 |.P.C., the jurisdiction of the
Speci al Judge to try the appellant was not in doubt. He
submitted that it would be rather incongruous that on a
charge of conspiracy sone of the conspirators may be tried
by the Special Judge while others nust be tried by the
Courts under the Code of Crininal Procedure. He placed
strong reliance on two decisions of this Court nanely,
Kadi ri Kunhahammad vs. The State of Madras : AR
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1960 SC 661 and Union of India vs. |.C Lala: Al.R
1973 S.C. 2294 and submtted that applying the principles
laid down by this Court, the Hi gh Court was right in holding
that the appellant could be tried along with the co-accused
by the Special Judge in the sanme trial even for the offences
not specified under Section 3 of the Act, but form ng a part
of the same transaction which led to the conm ssion of an

of fence under the Act, for which the public servants
concerned were charged in addition to the of fence of

conspi racy under the |I.P.C

To appreciate the force of the rival submssions, it is
necessary to notice the rel evant provisions of the Act and the
Code of Crimnal Procedure. . Section 3 and Section 4 of the
Act read as follows : -

"3. Power to appoint special Judges.- (1)

The Central Government or the State Government

may, by notification in the Oficial Gazette,

appoi nt . as many speci al Judges as nmay be

necessary for such area or-areas or for such case or
group of cases as may be specified in the
notification to try the follow ng offences, nanely :-

(a) any offence punishable under this Act;
and

(b) any conspiracy to conmit or any
attenpt to commit or any abetment of any of
the of fences specified in clause(a).

(2) A person shall not be qualified for

appoi ntnent as a special Judge under-this Act

unl ess he is or has been a Sessions Judge or an
Addi ti onal Sessions Judge or an Assistant Sessions
Judge under the Code of Crimnal Procedure, 1973
(2 of 1974).

4. Cases triable by special Judges. - (1)

Not wi t hst andi ng anyt hi ng contai ned i'n the Code of
Crimnal Procedure, 1973 (2 of 1974), or in any
other law for the time being in force, the offences
specified in sub-section (1) of section 3 shall be
tried by special Judges only.

(2) Every offence specified in sub-section (1) of
section 3 shall be tried by the special Judge for the
area within which it was commtted, or, as the case
may be, by the special Judge appointed for the

case, or, where there are nore special Judges than
one for such area, by such one of themas may be
specified in this behalf by the Central Governnent.

(3) Wen trying any case, a special Judge nmay
also try any of fence, other than an offence
specified in Section 3, with which the accused
may, under the Code of Crininal Procedure, 1973
(2 of 1974), be charged at the sane trial

(4) Notwi thstandi ng anything contained in the

Code of Crimnal Procedure, 1973 (2 of 1974), a
speci al Judge shall, as far as practicable, hold the
trial of an offence on day-to-day basis.
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Section 22 of the Act provides that the provisions of
the Code of Criminal Procedure, 1973 shall, in their
application to any proceeding in relation to an offence
puni shabl e under the Act, have effect subject to certain
nodi fications specified therein. The nodifications of the
provi sions of the Code of Crimnal Procedure in their
application to offences puni shable under the Act do not
nodi fy the provisions of Chapter XVII of the Code of
Crimnal Procedure with which we are concerned in the
instant appeal. It is, therefore, apparent that the provisions
of the Code of Crimnal Procedure do apply to trials for
of fences under the Act subject to certain nodifications as
provided in Section 22 of the Act unless the application of
any provision of the Code is excluded either expressly or by
necessary inplication

Section 220 of the Code of Crim nal Procedure
provi des as follows : -

" 220. Trial for nore than one offence. -

(1), If, in one series of acts so connected together
as to formthe sane transaction, nore offences

than one are committed by the sane person, he

may be charged with, and-tried at one trial for,
every such of fence

(2) When a person charged with one or

nore of fences of crimnal breach of trust or

di shonest mi sappropriation of property as
provided in sub-section (2) of section 212 or in
sub-section (1) of section 219, is accused of
conmitting, for the purpose of facilitating or
conceal i ng the commi ssion of that offence or
those of fences, one or nore offences of
falsification of accounts, he may be charged with,
and tried at one trial for, every such of fence.

(3) If the acts alleged constitute an

offence falling within two or nore separate
definitions of any lawin force for the time being
by which of fences are defined or punished, the
person accused of them may be charged with,

and tried at one trial for, each of such offences.

(4) If several acts, of which one or nore

than one would by itself or thenselves constitute

an of fence, constitute when conbined a different

of fence, the person accused of them may be

charged with, and tried at one trial for the offence
constituted by such acts when conbi ned, and for

any offence constituted by any one, or nore, or

such acts.

(5) Not hi ng contained in this section
shall affect section 71 of the Indian Penal Code
(45 of 1860).

The rel evant provisions of Section 223 of the Code
read as under: -

"223. What persons may be charged
jointly. - The followi ng persons may be charged
and tried together, nanely :-

(a) persons accused of the same offence
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committed in the course of the sane
transaction ;

(b) persons accused of an of fence and persons
accused of abetnent of, or attenpt to
commit, such of fence

(¢)

(d) persons accused of difference offences
committed in the course of the same
transaction ;

(e)
(f)
(9)

A -mere perusal of Section 4 of the Act clearly
mandat es that as specified in-Section 3, offences punishable
under the Act or any conspiracy, attenpt or abetnment to
commit an offence under the Act shall be tried by a Specia
Judge appointed in/accordance with Section 3 of the Act.
Sub-section (3) of Section 4 also |ays down clearly that
while trying any case for an offence specified in Section 3 of
the Act, a Special Judge may al so try any offence other than
of fences specified in Section 3 with which the accused nmay
under the Code of Criminal Procedure, 1973 be charged at
the same trial. It therefore follows that a Special Judge
trying a case relating to an offence specified in Section 3 of
the Act may also try any of fence under any other |aw for
whi ch, under the provisions of the Code of Crinmna
Procedure, the accused may be charged at the sane trial
Thus in cases within the contenpl ation of Section 4 (3) of
the Act, the Special Judge is not (precluded fromtrying an
of fence other than an offence specified in Section'3 of the
Act .

We have earlier reproduced the provisions of Section

220 of the Code. The aforesaid Section will clearly apply to
the case of co-accused who undoubtedly nust be tried by the
Speci al Judge for the offence under Section 120-B read with
Section 420 |.P.C., apart fromthe offence under the

provisions of the Act. This is so because in the facts of this

case there is no doubt that the offence under the Act and the
of fence under the |I.P.C of which they have been charged

were committed in the course of the same transaction. = Even
M. Sanyal, |earned senior advocate appearing for the
appel l ant did not dispute this position. Hi s subnission is
that since the co-accused have been charged of offences

under the Act, they can be tried by the Special Judge for

ot her offences as well if such other offences have been
commtted in the course of the same transaction. He
submitted that "accused" in Sub-section (3) of Section 4
refers to an accused who is charged of offences specified in
Section 3 of the Act. Therefore, he contends that since the
appel l ant is not charged of any offence specified in Section
3 of the Act, his case will not be covered by sub-section (3)
of Section 4.

On the other hand Sri P.P. Ml hotra, senior advocate
for the respondent contends that once it is held that the co-
accused can be tried by the Special Judge of the charge
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under Section 120-B read with Section 420 |.P.C., it must
logically follow that the co-conspirators nmust also be tried
with themin the sane trial, and for this he places strong
reliance on the provisions of Section 223 of the Code of
Crimnal Procedure

We have given to the rival subm ssions our deep

consi deration and we are of the view that the contention of
the respondent must be upheld. It is worth noticing that
Sub-section (3) of Section 4 of the Act provides that a
Speci al Judge may "also try any offence" other than an

of fence specified in Section 3 with which the accused may
under the Code of Crimnal Procedure be charged at the

sanme trial. W have observed earlier that the provisions of
the Code of Criminal Procedure apply to trials under the Act
subject to certain nodifications as contained in Section 22 of
the Act and their exclusion either express or by necessary

i mpl i cation.

Section 223 of the Code of Criminal Procedure has

not been excluded either expressly or by necessary

i mplication nor has the sane been nodified in their
application to trials underthe Act. The said provision
therefore is applicable to the trial of an of fence puni shable
under the Act. The various provisions of the Act which we
have quoted earlier nake it abundantly clear that under the
provi sions of the Act a Special Judge is not precluded
altogether fromtrying any other offence, other than of fences
specified in Section 3 thereof. ~A person charged of an

of fence under the Act may in view of sub-section 3 of

Section 4 be charged at the sane trial of any offence under
any other law with which he nay, under the Code of

Crimnal Procedure, be charged at the sane trial. Thus a
public servant who is charged of an offence under the

provi sions of the Act may be charged by the Special Judge

at the sane trial of any offence under 1.P.C. if the same is
conmtted in a nmanner contenplated by Section 220 of the
Code.

The only narrow question which remains to be

answered is whether any other person who is also charged of
the same offence with which the co-accused i s charged, but
which is not an offence specified in Section 3 of the Act, can
be tried with the co-accused at the same trial by the Specia
Judge. W are of the view that since sub-section (3) of
Section 4 of the Act authorizes a Special Judge to try any

of fence other than an offence specified in Section 3 of the
Act to which the provisions of Section 220 apply, there. is no
reason why the provisions of Section 223 of the Code should
not apply to such a case. Section 223 in clear terms provide
that persons accused of the sanme offence commtted.in the
course of the same transaction, or persons accused of

di fferent offence conmitted in the course of the sane
transaction may be charged and tried together. Applying the
provi sions of Sections 3 and 4 of the Act and Sections 220
and 223 of the Code of Criminal Procedure it must be held
that the appellant and his co-accused nmay be tried by the
Speci al Judge in the same trial

This is because the co-accused of the appellant who

have been al so charged of offences specified in Section 3 of
the Act nust be tried by the Special Judge, who in view of
the provisions of sub-section (3) of Section 4 and Section
220 of the Code may also try them of the charge under
Section 120-B read with Section 420 |.P.C. Al the three
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accused, including the appellant, have been charged of the
of fence under Section 120-B read with Section 420 I.P.C. |If
the Special Judge has jurisdiction to try the co-accused for
the of fence under Section 120-B read with Section 420
|.P.C., the provisions of Section 223 are attracted.
Therefore, it follows that the appellant who is al so charged
of having conmmtted the sanme offence in the course of the
sanme transaction nay also be tried with them Qherwi se it
appears rather incongruous that sonme of the conspirators
charged of having conmitted the same of fence may be tried

by the Special Judge while the remaining conspirators who
are al so charged of the same offence will be tried by another
Court, because they are not charged of any offence specified
in Section 3 of the Act.

Rel i ance was pl aced by the respondent on the

judgnent in Union of India vs.. |I.C Lala: AIl.R 1973

S.C. 2294 but counsel for the appellant distinguished that

case submi'tting that the facts of that case are distinguishable
in as nmuch as in-that case apart fromthe two arny officers,
even the third appell ant who was a busi nessnan, was

charged of the offence punishable under Section 120-B

|.P.C. read with Section 5 (2) of the Act. Such being the
factual position in that case, Section 3 (1) (d) of the relevant
Act was clearly attracted. |In the instant case he submtted,
there was no charge agai nst the appellant of having

conspired to conmit a offence punishabl e under the Act.

The aforesaid judgnent refers to an earlier decision of this
Court in the case of State of Andhra Pradesh vs.

Kandi mal | a Subbai ah and anot her : AIR 1961 SC 1241.

Learned counsel for the appellant distinguishes that case

also for the sane reason, since in that case as well the
respondent was charged of conspiracy to conmit an offence

puni shabl e under the Act.

W are, therefore, of the viewthat in the facts and
circunstances of this case, the Special Judge while trying
the co-accused of an offence punishabl e under the

provi sions of the Act as also an offence puni shabl e under
Section 120-B read with Section 420 |.P.C. has the
jurisdiction to try the appellant also for the offence

puni shabl e under Section 120-B read with Section 420 |.P.C
applying the principles incorporated in Section 223 of the
Code. W, therefore, affirmthe finding of the H gh Court
and di smss this appeal




