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1. The short question of law for consideration in these appeals,
filed by the revenue, under Section 35L of the Central Excise Act,
1944 (for short “the Act”) is whether ‘soft serve' served at the
restaurants/outlets commonly and popularly known as MDonal ds, is
cl assifiable under heading 21.05 (as clainmed by the revenue) or
under headi ng 04.04 or 2108.91 (as clainmed by the assessee) of the

Central Excise and Tariff Act, 1985 (for short “the Tariff Act”).

2. During the relevant period, the respondent-assessee was engaged in
t he business of selling burgers, nuggets, shakes, soft-serve etc.
through its fast food chain of restaurants, nanmed above. In so far

as the manufacture and service of ‘soft serve' is concerned, the
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assessee used to procure soft serve nmix in liquid form from one
Ms Amrit Foods, Ghaziabad; at Anrit Foods, raw mlk was
pasteuri sed, skimmed m |k powder was added (the mlk fat content
in the said mxture is stated to be 4.9% not exceeding 6% at any
stage); sweetening agent in the formof sugar or glucose syrup and
permtted stabilizers were added; the mixture, in liquid form was
t hen honogeni zed, packed in polyethyl ene pouches and stored at 0
to 4°C. This material was then transported to the outlets under
the sane tenperature control, where the liquid mx was punped into
a ‘Taylor-nmake’ vending machine; further cooled along with the
infusion of air, and finally, the end product, ‘soft serve , was
drawn through the nozzle into a wafer cone or in a plastic cup and

served to the custoners at the outlet.

. For the periods from April 1997 to March 2000, three show cause
notices cane to be issued to the assessee. These alleged that the
‘soft serve’ ice-creamwas classifiable under Chapter 21, relating
to “Mscellaneous Edible Preparations” of the Tariff Act,
attracting 16% duty wunder heading 21.05, sub-heading 2105.00
-“lce-cream and other edible ice, whether or not containing
cocoa”. Invoking the proviso to sub-section (1) of Section 11A of
the Act, additional duty was also denmanded. A proposal for
I nposi ng penalty on the assessee and on their Mnaging D rector

was al so i nitiated.
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4. While adjudicating on the first show cause notice, vide order

dated 31st May, 2000, the adjudicating authority held that : ‘soft
serve’ was cl assifiable under heading 04.04. Describing the goods
as “other dairy produce; edible products of animal origin, not
el sewhere specified or included”, it held that the process
undertaken by the assessee anobunted to manufacture and the
extended period of limtation was not applicable. However, while
adj udi cati ng on the second show cause notice, vide order dated 28th
Sept enber, 2001, the adjudicating authority concluded that: soft
serve was cl assifiable under heading 21.05; the process undertaken
by the assessee for conversion of soft serve mx to ‘soft serve

amounted to manufacture and that the assessee was not entitled to
smal | scale exenption because of use of the brand nane
“McDonal ds”. Wiile adjudicating on the third show cause notice

the adjudicating authority reiterated that : ‘soft serve was
cl assifiable under heading 21.05; the process undertaken by the
assessee for conversion of soft serve mx to ‘soft serve’ anounted
to manufacture and snmall scale exenption was not available to the
assessee because of use of the brand nane “MDonal ds”. In an
appeal filed by the assessee, the Comm ssioner of Central Excise
(Appeal s) reversed the above finding and classified ‘soft serve

under the sub-headi ng 2108. 91.

. Bei ng aggrieved, cross appeals were filed, both by the revenue as

al so the assessee, before the Custons, Excise and Gold (Control)

3
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Appel l ate Tribunal, New Delhi, as it then existed, (for short “the
Tribunal”). The appeals arising from the first two show cause
notices were disposed of by the main order, dated 29t" January,
2003. The appeal arising from the third show cause notice was
di sposed of by the Tribunal vide order dated 3¢ August, 2004,
following its earlier decision in order dated 29th January, 2003.
The Tribunal cane to the conclusion that the process undertaken by
t he assessee, nanely, conversion of soft serve nmx to ‘soft serve

amounted to manufacture and that ‘soft serve’ was classifiable
under sub-heading 2108.91, describing the goods as “Edible

preparations, not el sewhere specified or included” not beari ng

a brand nanme”, attracting nil rate of duty. The Tribunal held
thus : -
“In view of the technical literature, |SI Specification and

provi sions nade in Prevention of Food Adulteration Act, 1955
and Rules made thereunder, the inpugned product cannot be
classified as ice-cream nerely on the ground that the
consuner understood the same as ice-cream or the ingredients
of both the products are sanme. The statenent given by the
Managi ng Director also cannot be a basis for determ ning the
exact classification of the product in the Central Excise
Tariff. The ratio of the decision in the case of Shree
Bai dyanath Ayurved Bhavan Limted case is not applicable to
the facts of the present matter. The dispute in the said case
was as to whether the ‘Dant Manjan Lal’ is Ayurvedi c nedici ne
or ‘Tooth Powder’. In that context, the Suprene Court
observed that resort should not be had to the scientific and
technical nmeaning of the terns and expressions used but to
their popular nmeaning, which does not nean that iif a
particular product is not ice-creamit can be classified as
i ce-cream because some consuners treated it as ice-cream
Accordingly, the product in question is not classifiable
under Heading 21.05 of the Central Excise Tariff.”
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6.

It is manifest that the Tribunal based its conclusion on the
techni cal neaning and specifications of the product “ice-creani,
stipulated in the Prevention of Food Adulteration Act, 1955 (for
short “the PFA’) and rejected the common parlance test, viz. the
consuners’ understandi ng of the product. Bei ng aggrieved by the

sai d approach, the revenue is before us in these appeals.

.M. Arijit Prasad, |earned counsel appearing for the revenue,

submtted that the enquiries conducted by the revenue reveal ed
that in comon trade parlance, ‘soft serve is known as “ice-
creani; all the ingredients used and the process of manufacture
adopted for preparation of ‘soft serve’ is essentially the sane as
is adopted for manufacture of an “ice-creani; and therefore,
manuf acture of ‘soft serve’ cannot be said to be distinct fromthe
manuf acture of “ice-creanf. It was urged that the specifications
for manufacture of “ice-creant under the PFA are irrelevant in so
far as the question of classification of goods under the Tariff
Act is concerned. It was asserted that the identity of ‘soft
serve’ is associated with how the public at large identifies it,
and not by the paranmeters or specifications indicated in other
statutes including the PFA in relation to “ice-creanf. According
to the learned counsel ‘soft serve ice-cream, ‘soft ice-crean
and ‘Softies’ are comonly taken as different kinds of *“ice-

creanf. Finally, it was submtted that since the product is sold
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from the outlets of “MDonalds”, the brand is in the custoner’s
m nd when he/she enters the outlet and therefore, it cannot be
covered under sub-heading 2108.91, as erroneously held by the

Tri bunal .

. M. V. Lakshm Kumaran, |earned counsel appearing for the
assessee, on the other hand, asserted that but for heading 21.05,
“ice-creami itself was a dairy product and would have been
cl assified under heading 04.04. Therefore, ‘soft serve’ would al so
be classifiable under heading 04.04. It was argued that °‘soft
serve’ cannot be referred to as “ice-creani even by applying the
comon parlance test, in as nuch as ‘soft serve is sold
t hroughout the world not as “ice-creanf but only as ‘soft serve’.
“lce-creanf, the world over, is commonly understood to have mlk
fat content around 10% whereas ‘soft serve’ does not contain

mlk fat of nore than 5%

. Referring to the technical neaning of “ice-creanf, given in Kirk-
O hmer Encycl opedi a of Chem cal Technol ogy, Third Edition — Vol une
15 and “Qutlines of Dairy Technology” by Sukumar De, |earned
counsel vehenently submtted that all these books describe “ice-
creani as a dessert, which is frozen to a hard stage, whereas,
soft serve dispensed through the Taylor machine is served in a
sem -solid state, by processing the pre-mx by blowng air into

it. ‘Soft serve' is not as hard as an ice-creamis, and thus,
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10.

cannot be called as “ice creanf even if tested on the touchstone
of the comon parlance test. The nmain thrust of the subm ssion
of the learned counsel was that if the assessee markets °‘soft
serve’ as “ice-creanmi, they will be liable to prosecution under
the PFA, because the mlk fat content in ‘soft serve’ is |less than
10% a statutory requirenent for nmanufacture of “ice-creani. In
support of the subm ssion, |earned counsel commended us to the
decision of this Court in State of Mharashtra Vs. Baburao Ravaji
Mharul kar & Ors.1, wherein it was held that a person selling ice-
cream with 5% mlk fat content instead of mninmm 10% mlk fat,
was selling adulterated ice-cream and was |iable to prosecution

Rel iance was also placed on the decision of this Court in Akbar
Badrudin G wani Vs. Collector of Custons, Bonbay? to contend that
in matters pertaining to classification of a commodity, technical
and scientific meaning of the product is to prevail over the

commerci al parl ance neani ng.

Lastly, M. V. Lakshm Kurmaran urged that even if we were
to hold that ‘soft serve’ is an “ice-creanf, under notification
No. 16/ 2003- CE (NT) dated 12t March, 2003, granting exenption to
“softy ice-creanf dispensed through a vending machine, issued
under Section 11C of the Act, the assessee will not be liable to
pay any Excise duty in respect of “softy ice-creani during the

rel evant peri od.

1
2

(1984) 4 SCC 540
(1990) 2 SCC 203
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11. In short, the case of the assessee is that “soft serve” is a
product distinct and separate from “ice-creani since the world
over “ice-creami is commonly understood to have mlk fat content
above 8% whereas ‘soft serve’ does not contain nore than 5% of
mlk fat; it cannot be considered as “ice-creanf by comon
par|l ance understanding since it is marketed by the assessee the
world over as ‘soft serve' ; “ice-creani should be understood in
iIts scientific and technical sense; and hence, for these reasons,
‘soft serve’ is to be classified under heading 04.04 as “other
dairy produce” and not under heading 21.05. On the other hand
Revenue clains that “ice-creant has not been defined under headi ng
21.05 or in any of the chapter notes of Chapter 21; upon
conducting enquiries it was found that ‘soft serve is known as
“ice-creant in common parlance; and hence, it nust be classified
in the category of “ice-creanf under heading 21.05 of the Tariff

Act .

12. Before we proceed to evaluate the rival stands, it would be
necessary to notice the length and breadth of the relevant tariff

entries that have been referred to by both the | earned counsel.

“Chapter 4 Dai ry Produce, etc. 312

04. 04 Q her dairy produce; Edi bl e
products of animal origin, not
el sewhere specified or included
- Chee :
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0404.11 --Put up in unit containers and N |
bearing a brand nane

0404.19 --O her Ni |
0404.90 --OCther Ni |
Headi ng Sub- headi ng Descri ption of goods Rat e of
No. No. duty
(1) (2) (3) (4)
21. 05 2105. 00 lce cream and other edible 16%
i ce, whet her or not

cont ai ni ng cocoa

21.08 Edi bl e prepar ati ons, not
el sewher e speci fied or
i ncl uded
2108. 91 -Not bearing a brand nane Nil”
13. Chapter 4 of the Tariff Act reads “dairy produce; edible

products of animal origin, not elsewhere specified or included.”
Heading 04.04 is applicable to “other dairy produce; or edible
products of animal origin which are not specified or included
el sewhere.” As is evident from Chapter note 4, the terns of
heading 04.04 have been couched in general terns wth wde
anpl i tude. Chapter note 4 reads:
“4., Heading No. 04.04 applies, inter alia, to butter-mlk,
curdled mlk, <cream yogurt, whey, curd, and products
consisting of natural mlk constituents, whether or not
containing added sugar or other sweetening matter or
flavoured or containing added fruit or cocoa and includes

fats and oils derived from mlk (e.g. mlkfat, butterfat
and butteroil), dehydrated butter and ghee.”

14. On the other hand, Chapter 21 of the Act is applicable to

“M scel | aneous Edi bl e Preparations”. Heading 21.05 refers to “ice-

9
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15.

16.

cream and other edible ice”. It is significant to note that none
of the ternms have been defined in the chapter. Further heading
2108.91 is a residuary entry of wde anplitude applicable to
“edi bl e preparations, not elsewhere specified or included” and

“not bearing a brand nane”.

According to the rules of interpretation for the First
Schedule to the Tariff Act, nentioned in Section 2 of the Tariff
Act, classification of an excisable good shall be determ ned
according to the terns of the headings and any corresponding
chapt er or section notes. Where these are not clearly
determ native of <classification, the sanme shall be effected
according to Rules 3, 4 and 5 of the general rules of
I nterpretation. However, it is also a well known principle that
in the absence of any statutory definitions, excisable goods
mentioned in tariff entries are construed according to the common

par | ance understandi ng of such goods.

The general rules of interpretation of taxing statutes were
succinctly sunmmarized by this Court in Oswal Agro MIls Ltd. &
Os. Vs. Collector of Central Excise & Os.3; as follows :

“4., The provisions of the tariff do not determne the
rel evant entity of the goods. They deal whether and under
what entry, the identified entity attracts duty. The goods
are to be identified and then to find the appropriate
headi ng, sub- headi ng under whi ch t he identified
goods/ product s woul d be cl assi fi ed. To find t he

3

1993 Supp (3) SCC 716 at page 720

10
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17.

appropriate classification description enployed in the
tariff nomencl ature shoul d be appreciated having regard to
the terns of the headings read wth the relevant
provisions or statutory rules or interpretation put up
thereon. For exigibility to excise duty the entity must be
specified in positive ternms under a particular tariff
entry. In its absence it mnust be deduced from a proper
construction of the tariff entry. There 1is neither
intendment nor equity in a taxing statute. Nothing is
inplied. Neither can we insert nor can we delete anything
but it should be interpreted and construed as per the
words the legislature has chosen to enploy in the Act or
rules. There is no room for assunption or presunptions.
The object of the Parlianment has to be gathered from the
| anguage used in the statute. ........

* k% * * k% *

* k%

..Therefore, one has to gather its nmeaning in the |egal
setting to discover the object which the Act seeks to
serve and the purpose of the anendment brought about.

The task of interpretation of the statute is not a
mechani cal one. It is nore than nere reading of
mat hematical formula. It is an attenpt to discover the
intention of the legislature fromthe | anguage used by it,
keeping always in mnd, that the language is at best an
inmperfect instrument for the expression of actual human
thoughts. It is also idle to expect that the draftsnan
drafted it wth divine prescience and perfect and
unequi vocal clarity. Therefore, court would endeavour to
eschew literal construction if it produces nanifest
absurdity or wunjust result. In Mannmohan Das v. Bishun
Das : (1967) 1 SCR 836, a Constitution Bench held as
foll ows:

“. The ordinary rule of —construction is that a
provision of a statute nust be construed in accordance
with the Ilanguage used therein wunless there are
conpelling reasons, such as, where a literal

construction would reduce the provision to absurdity
or prevent manifest intention of the |egislature from
being carried out.”

Therefore, in order to find an appropriate entry for

Page 11
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classification of ‘soft serve’, it would be necessary to first
construe the true scope of the relevant headings. As noted above,
none of the terms in heading 04.04 and heading 21.05 have been
defined and no technical or scientific nmeani ngs have been given in
the chapter notes. Evidently, ‘soft serve’ is not defined in any
of the chapters aforesaid. Under these circunstances, it becones
inperative to examne if the subject good could cone under the
purvi ew of any of the classification descriptions enployed in the
Tariff Act. Having regard to the nature of the pleadings, the
issue is whether the term “ice-creanf in heading 21.05 includes
within its anbit the product ‘soft serve’. That |eads us to the
pivotal question, whether, in the absence of a statutory
definition, the term “ice-creanf under heading 21.05 is to be
construed in light of its scientific and technical neaning, or,
whether we are to consider this term in its conmon parlance
understanding to determ ne whether its anplitude is wi de enough to

include ‘soft serve’ within its purview

Common Par | ance Test :

18. Time and again, the principle of comon parlance as the
standard for interpreting terns in the taxing statutes, albeit
subject to certain exceptions, where the statutory context runs to
the contrary, has been reiterated. The application of the common
parl ance test Is an extension of the general principle of

interpretation of statutes for deciphering the mnd of the |aw

12
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maker; “it is an attenpt to discover the intention of the
| egislature fromthe | anguage used by it, keeping always in mnd,
that the language is at best an inperfect instrunent for the

expression of actual human thoughts.” [(See :GCswal Agro MIIs Ltd

(supra)].

19. A classic exanple on the concept of common parlance is the
deci sion of the Exchequer Court of Canada in The King Vs. Planter
Nut and Chocol ate Conpany Ltd.4 The question involved in the said
decision was whether salted peanuts and cashew nuts could be
considered to be "fruit" or "vegetable" within the nmeaning of the
Excise Tax Act. Caneron J., delivering the judgnent, posed the

question as foll ows:

“...would a househol der when asked to bring honme fruit or
veget abl es for the evening nmeal bring honme salted peanuts,
cashew or nuts of any sort? The answer is obviously "no'.”

Applying the test, the Court held that the words “fruit” and
“vegetable” are not defined in the Act or any of the Acts in pari
materia. They are ordinary words in every-day use and are therefore,

to be construed according to their popul ar sense.

20. In Ramavatar Budhaiprasad Etc. Vs. Assistant Sales Tax
Oficer, Akola5 the issue before this Court was whether betel

| eaves coul d be considered as “vegetables” in the Schedule of the

4 (1951) C.L.R (Ex. Court) 122
5 (1962) 1 SCR 279

13
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21.

C.P. & Berar Sales Tax Act, 1947 for availing the benefit of
exenption. Wiile construing the inport of the word “vegetabl es”
and holding that betel |eaves could not be held to be

“veget abl es”, the Court observed thus :

“..But this word nust be construed not in any technica
sense nor from the botanical point of view but as
understood in common parlance. It has not been defined
in the Act and being a word of every day use it must be
construed in its popul ar sense neaning “that sense which
peopl e conversant with the subject matter with which the
statute is dealing would attribute to it.”

In Comm ssioner of Sales Tax, Madhya Pradesh Vs. Jaswant
Singh Charan Singhé, the Court had to decide whether “charcoal”
could be classified as “coal” wunder Entry | of Part |11l of
Schedule Il of the Madhya Pradesh Ceneral Sales Tax Act, 1958.

Answering the question in the affirmative, it was observed as

foll ows :

“3. Now, there can be no dispute that while coal is
technically understood as a mneral product, charcoal is
manuf act ured by human agency from products |Ii ke wood and
other things. But it is now well-settled that while
interpreting itens in statutes |ike the Sales Tax Acts,
resort should be had not to the scientific or the
technical meaning of such terns but to their popular
nmeani ng or the neaning attached to them by those dealing
in them that is to say, to their comrercial sense...

XXX XXX XXX XXXX

6

(1967) 2 SCR 720

14
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22.

“5. The result emerging from these decisions is that
whil e construing the word ‘coal’ in Entry | of Part 11
of Schedule Il, the test that would be applied is what
woul d be the nmeani ng which persons dealing with coal and
consuners purchasing it as fuel would give to that word.
A sales tax statute is being one levying a tax on goods
must in the absence of a technical term or a term of
science or art, be presuned to have used an ordinary
term as coal according to the nmeaning ascribed to it in
conmmon parlance. Viewed from that angle both a nerchant
dealing in coal and a consuner wanting to purchase it
woul d regard coal not in its geological sense but in the
sense as ordinarily understood and would include
‘charcoal” in the term ‘coal’. It is only when the
question of the kind or variety of coal would arise that
a distinction would be nade between coal and charcoal
ot herwi se, both of them would in ordinary parlance as
also in their conmercial sense be spoken as coal.”

In Dunlop India Ltd. Vs. Union of India & Ors.7, at page 251,

while holding that VP Latex was to be classified as “raw rubber”

under Item 39 of the Indian Tariff Act, 1934, this Court observed:

“29. It is well established that in interpreting the
meaning of words in a taxing statute, the acceptation
of a particular word by the trade and its popular
meani ng should commend itself to the authority.”

“34. W are, however, unable to accept the subm ssion

It is clear that neanings given to articles in a
fiscal statute nust be as people in trade and
commerce, conversant with the subject, generally treat
and understand them in the usual course. But once an
article is classified and put under a distinct entry,
the basis of the «classification is not open to
guesti on. Techni cal and scientific tests offer
guidance only within [imts. Once the articles are in
circulation and conme to be described and known in
comon parlance, we then see no difficulty for
statutory classification under a particular entry.”

7

(1976) 2 SCC 241
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23.

24.

25.

In Shri Bharuch Coconut Trading Co. and O's. Vs. Minicipa
Corporation of the Gty of Ahnedabad & Os.8 this Court applied
the test as "would a househol der when asked to bring sonme fresh
fruits or sone vegetable for the evening neal, bring coconut too
as vegetable (sic)?” The Court held that when a person goes to a
conmercial market to ask for coconuts, "no one will consider brown
coconut to be vegetable or fresh fruit nuch less a green fruit. No
househol der woul d purchase it as a fruit.” Therefore, the neaning
of the word ‘brown coconut’, and whether it was a green fruit, had
to be “understood in its ordinary comercial parl ance.”
Accordingly it was held that brown coconut woul d not be considered

as green fruit.

In Indian Alum nium Cables Ltd. Vs. Union of India & Os.?9,

this Court observed the follow ng:

“. This Court has consistently taken the view that, in
determining the neaning or connotation of words and
expressions describing an article in a tariff schedule,
one principle which is fairly well-settled is that those
wor ds and expressions should be construed in the sense in
whi ch they are understood in the trade, by the deal er and
the consuner. The reason is that it is they who are
concerned with it and, it is the sense in which they
understand it which constitutes the definitive index of
the legislative intention”.

In Collector of Central Excise, Kanpur Vs. Krishna Carbon

Paper Co.1, this Court has opined thus :

8
9
10

1992 Suppl . (1) SCC 298
(1985) 3 SCC 284
(1989) 1 SCC 150

16
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26.

“12. It is a well settled principle of construction, as
menti oned before, that where the word has a scientific
or technical neaning and also an ordinary neaning
according to common parlance, it is in the latter sense
that in a taxing statute the word nust be held to have
been used, unless contrary intention 1is clearly
expressed by the legislature....

..But there is a word of caution that has to be borne in
mnd in this connection, the words nust be understood in
popul ar sense, that is to say, these nust be confined to
the words used in a particular statute and then if in
respect of that particular itens, as artificial
definition is given in the sense that a special neaning
is attached to particular words in the statute then the
ordinary sense or dictionary neaning would not be
applicable but the neaning of that type of goods dealt
with by that type of goods in that type of market,
shoul d be searched.”

was

In Reliance Cellulose Products Ltd., Hyderabad Vs. Collector
of Central Excise, Hyderabad-I Division, Hyderabad, it
observed:

“20. In other words, if the word used in a fiscal statute
Is understood in common parlance or in the commerci al

world in a particular sense, it nust be taken that the
Exci se Act has used that word in the commonly understood
sense. That sense cannot be taken away by attributing a
technical neaning to the word. But if the legislature
itself has adopted a technical term then that technica

term has to be understood in the technical sense. In
other words, if in the fiscal statute, the article in
question falls within the anbit of a technical term used
under a particular entry, then that article cannot be
taken away fromthat entry and placed under the residuary
entry on the pretext that the article, even though it
cones within the anbit of the technical term used in a
particular entry, has acquired sonme other neaning in
mar ket parlance. For exanple, if a type of explosive
(RDX) is known in the market as Kala Sabun by a section
of the people who uses these explosives, the manufacturer
or inporter of these explosives cannot claim that the
expl osives nust be classified as soap and not as

11 (1997) 6 SCC 464
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27.

28.

29.

expl osi ve.”

There is a catena of decisions that has dealt with the
classification of Ayurvedic products between the categories of
medi canents and cosnetics and in the process nade significant

pronouncenents on t he common parl ance test.

In Shree Baidyanath Ayurved Bhavan Ltd. Vs. Collector of
Central Excise, Nagpur?2, at page 404 this Court while applying
the comon parlance test held that the appellant’s product “Dant

Lal Manjan” could not qualify as a nedi canent and held as foll ows:

“The Tribunal rightly points out that in interpreting
statutes like the Excise Act the primary object of which
is to raise revenue and for which purpose various products
are differently classified, resort should not be had to
the scientific and technical neaning of the ternms and
expressions used but to their popular nmeaning, that is to
say the neaning attached to them by those using the
product. It is for this reason that the Tribunal cane to
the conclusion that scientific and technical meanings
woul d not advance the case of the appellants if the sane
runs counter to how the product is understood in popular
parl ance.”

In Naturalle Health Products (P) Ltd. Vs. Col | ector of
Central Excise, Hyderabad?, two appeals were under consideration
One was with respect to Vicks Vapo Rub and Vi cks Cough Drops while

the other was with respect to Sloan's Bal mand Sloan's Rub. It was

observed that when there is no definition of any kind in the

12
13

(1996) 9 SCC 402
(2004) 9 SCC 136

18

Page 18



rel evant taxing statute, the articles enunerated in the tariff
schedul es must be construed as far as possible in their ordinary
or popul ar sense, that is, how the common man and persons dealing
with it understand it. The Court held that in both the cases the
custoners, the practitioners in Ayurvedic nedicine, the dealers
and the licensing officials treated the products in question as
Ayurvedi ¢ nmedi ci nes and not as Al l opathic nedicines, which gave an
i ndication that they were exclusively Ayurvedic nedicines or that
they were used in the Ayurvedic system of nedicine, though they
were patented nedicines. Consequently, it was held that the said
products had to be classified under the Chapter dealing wth

medi canent s.

30. B.P.L. Pharmaceuticals Ltd. Vs. Collector of Central Excise,
Vadodar a* was a case in which product "Selsun Shanpoo” was under
consi deration for the purpose of classification under the Tariff
Act. According to the manufacturers this shanpoo was a nedi cated
shanpoo neant to treat dandruff which is a disease of the hair.
This Court held that having regard to the preparation, |abel,
literature, character, common and conmmercial parlance, the product
was liable to be classified as a nedicanent. It was not an
ordi nary shanpoo which could be of commopn use by conmon peopl e
The shanpoo was neant to cure a particular disease of hair and

after the cure it was not nmeant to be used in the ordinary course.

14 (1995) Suppl. 3 SCC 1
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31. Therefore, what flows from a reading of the afore-nentioned
decisions is that in the absence of a statutory definition in
precise terns; words, entries and itens in taxing statutes nust be
construed in terns of their commercial or trade understanding, or
according to their popular nmeaning. In other words they have to be
constructed in the sense that the people conversant with the
subject-matter of the statute, would attribute to it. Resort to
rigid interpretation in terns of scientific and techni cal neani ngs
shoul d be avoided in such circunstances. This, however, is by no
means an absolute rule. Wen the l|egislature has expressed a
contrary intention, such as by providing a statutory definition of
the particular entry, word or item in specific, scientific or
technical terms, then, interpretation ought to be in accordance
with the scientific and technical neaning and not according to

conmon par |l ance under st andi ng.

Classification of ‘ Soft-Serve’

32. In light of these principles, we may now advert to the
question at hand, viz. classification of ‘soft serve wunder the
appropriate heading. As aforesaid, the Tribunal has held that in
view of the technical literature and stringent provisions of the
PFA, ‘soft serve’ cannot be classified as “ice-creanf under Entry

21.05 of the Tariff Act. W are of the opinion, that in the
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absence of a technical or scientific neaning or definition of the
term “ice-creami or ‘soft serve', the Tribunal should have
exam ned the issue at hand on the touchstone of the conmmpn

par| ance test.

33. As noted before, headings 04.04 and 21.05 have been couched
in non-technical terns. Heading 04.04 reads “other dairy produce;
edi ble products of animal origin, not elsewhere specified or
i ncl uded” whereas heading 21.05 reads “ice-cream and ot her edible
ice”. Neither the headings nor the chapter notes/section notes
explicitly define the entries in a scientific or technical sense.
Further, there is no nention of any specifications in respect of
either of the entries. Hence, we are unable to accept the argunent
that since ‘soft serve’ is distinct from “ice-creanf due to a
difference in its mlk fat content, the same nust be construed in
the scientific sense for the purpose of classification. The
statutory context of these entries is clear and does not demand a
scientific interpretation of any of the headings. Therefore, in
the absence of any statutory definition or technical description,
we see no reason to deviate from the application of the common
parlance principle in construing whether the term “ice-creant
under heading 21.05 is broad enough to include ‘soft serve’ within

its inport.

34. The assessee has averred that ‘soft serve’ cannot be
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regarded as “ice-creanif since the forner is marketed and sold
around the world as ‘soft serve’. W do not see any nerit in this
averment. The manner in which a product nmay be narketed by a
manuf acturer, does not necessarily play a decisive role in
affecting the comrercial understanding of such a product. Wat
matters is the way in which the consuner perceives the product at
the end of the day notw thstanding marketing strategies. Needl ess
to say the common parlance test operates on the standard of an
average reasonable person who is not expected to be aware of
technical details relating to the goods. It is highly unlikely

that such a person who walks into a “MDonal ds” outlet with the

intention of enjoying an “ice-creani, ‘softy’ or ‘soft serve , if
at all these are to be construed as distinct products, in the
first place, wll be aware of intricate details such as the

percentage of mlk fat content, mlk non-solid fats, stabilisers,
enmul sifiers or the manufacturing process, nuch less its technical

distinction from*“ice-creanf. On the contrary, such a person would

enter the outlet with the intention of sinply having an “ice-
creami or a ‘softy ice-creani, oblivious of its technical
conposi tion. The true character of a product cannot be veiled

behi nd a charade of term nology which is used to market a product.
In other words, nere semantics cannot change the nature of a
product in terns of how it is perceived by persons in the market,

when the issue at hand is one of excise classification.
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35.

36.

37.

Besi des, as noted above, |earned senior counsel, appearing
for the assessee quoted sonme «culinary authorities for the
subm ssion that ice cream nust necessarily contain nore than 10%
mlk fat content and be served only in a frozen to hard stage for
it to qualify as “ice creanf. It was argued that classifying ‘soft
serve’, containing 5% mlk fat content, as “ice creani, would nake
their product stand foul of requirenents of the PFA which demands

that an “ice-creanf nust have at |least 10% nmlk fat content.

Such a hard and fast definition of a culinary product |ike
“ice- creant that has seen constant evolution and transformation,
in our view, is untenable. Food experts suggest that the earliest
form of ice cream may have been frozen syrup. According to
Maguel onne Toussai nt-Samat in her H story of Food, “They poured a

m xture of snow and saltpeter over the exteriors of containers

filled wth syrup, for, in the sane way as salt raises the
boi ling-point of water, it lowers the freezing-point to below
zero.” The author charters the evolution of “ice creanf in the

| andmark work fromits primtive syrupy formto its contenporary
status with nore than hundred different forns, and categorizes

‘soft serve’ as one such form

Noted author C. Clarke states the followng in “The Science
of Ice Crean”:
“The legal definition of ice cream varies from country

23

Page 23



to country. In the UK ‘“ice creani is defined as a frozen
food product containing a mnimum of 5% fat and 7.5%
mlk solids other than fat (i.e. protein, sugars and
mnerals), which is obtained by heat-treating and
subsequently freezing an emulsion of fat, mlk solids
and sugar (or sweetener), wth or wthout other

substances. ‘Dairy ice creanmi nust in addition contain
no fat other than mlk fat, with the exception of fat

that is present in another ingredient, for exanple egg,

flavouring, or enulsifier.” In the USA, ice cream nust

contain at least 10% mlk fat and 20%total mlk solids,

and nmust weigh a mnimum of 0.54 kg I-".Until 1997, it

was not permitted to call a product ‘ice cream in the
USAif it contained vegetable fat.

Ice creamis often categorized as premum standard or
econony. Premium ice cream is generally made from best
quality ingredients and has a relatively high anmunt of
dairy fat and a low anount of air (hence it is
rel atively expensive), whereas econony ice creamis nade
from cheaper ingredients (e.g. vegetable fat) and
contains nore air. However, these terns have no |ega
standing within the UK market, and one manufacturer’s
econony ice creammnay be simlar to a standard ice cream
from anot her.”
Therefore, while sonme authorities are strict in their classification
of products as “ice crean” and base it on mlk fat content, others
are nore |liberal and identify it by other characteristics. There is,
thus, no clear or wunaninmous view regarding the true technical
nmeaning of “ice crean”. In fact, there are different forns of “ice
crean” in different parts of the world that have varying

characteristics.

38. On the basis of the authorities cited on behalf of the
assessee, it cannot be said that “ice creanf ought to contain nore
than 10% m |k fat content and nust be served only frozen and hard.

Besides, even if we were to assune for the sake of argunment that
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there is one standard scientific definition of “ice creanf that
di stinguishes it from other products like ‘soft serve’, we do not
see why such a definition nust be resorted to in construing excise
statutes. Fiscal statutes are framed at a point of time and neant
to apply for significant periods of tine thereafter; they cannot
be expected to keep up wth nuances and niceties of the
gastronom cal world. The terns of the statutes nust be adapted to
devel opnents of contenporary tines rather than being held entirely
i napplicable. It is for precisely this reason that this Court has
repeatedly applied the “comon parlance test” every tine parties
have attenpted to differentiate their products on the basis of
subtle and finer characteristics; it has tried understanding a

good in the way in which it is understood in common parl ance.

39. Learned counsel for the assessee had strongly relied on
Akbar Badrudin Gwani (supra) to buttress his claim that in
matters pertaining to classification of commopdity taxation,
technical and scientific meaning of the product wll prevai
rather than the commercial parlance, and hence on this basis,
headi ngs 04.04 and 21.05 were to be harnoni ously construed so that
‘soft serve’ would be classified under heading 04.04. W are
afraid, reliance on this judgnent is m splaced and out of context.
It would be useful to draw a distinction between the contexts of

Akbar Badrudin G wani (supra) and the present factual matrix.
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In Akbar Badrudin G wani (supra) the issue was whether the
sl abs of calcareous stones (which were in commercial parlance
known as marble) being inported by the Appellant were to be
regarded as “marble” under Item No. 62 of the List of Restricted
I[tenms, Appendix 2, Part 8 of Inport and Export Policy given that
Item No. 25.15 (Appendix 1-B, Schedule I to the Inport (Control)
Order, 1955 referred to “marble, travertine, ecaussine and other
cal careous nmonunmental or building stone of an apparent specific
gravity of 2.5 or nore and Al abaster.”. Hence, the controversy
revol ved around whether “marble” should be construed in its
scientific and technical neaning, or according to its commerci al
understanding, in order to determ ne whether the appellant’s goods
woul d cone within the anbit of Entry No. 62 of List of Restricted
I[tems. The Court examined both the entries and opined that Item
No. 25.15 referred specifically not only to marble but also to
ot her cal careous stones having specific gravity of 2.5, whereas,
Entry No. 62 referred to the restricted item “marble” only. The
content of Item No. 25.15 had been couched in scientific and
technical terns and therefore, “marble” had to be construed
according to its scientific meaning and not in the sense as
commerci ally understood or neant in trade parlance. Hence, in this
cont ext this Court hel d that the general principle of
interpretation of tariff entries is of a commercial nonenclature

but the said doctrine of comercial nomencl ature or trade
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understanding should be departed from in a case where the
statutory content in which the tariff entry appears, requires such
a departure. In other words, a trade understanding or commerci al
nonencl ature can be given only in cases where the word in the
tariff entry has not been used in a scientific or technical sense
and where there is no conflict between the words used in the
tariff entry and any other entry in the Tariff Schedule. Thus,
t hese observations of the Court were nade in a context where one
of the tariff entries was couched in a scientific and technical
sense and had to be harnoni zed with the other entry. It would have
run counter to the statutory content of the legislation, to

construe the term“marble” in its commerci al sense.

It IS significant to note that the question of
classification of ‘soft serve is based on a different set of
facts in a different context. Heading 21.05 which refers to “ice
cream and other edible ice” is not defined in a technical or
scientific manner, and hence, this does not occasion the need to
construe the term “ice-creanf other than in its commercial or
trade understanding. Since, the first condition itself has not
been fulfilled; the question of harnonizing heading 21.05 wth
04.04 by resort to the scientific and technical mneaning of the
entries does not arise at all. Hence, we are of the opinion that
the ratio of Akbar Badrudin G wani (supra) does not apply to the

facts of the present case.
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42. Learned counsel for the assessee had vociferously submtted
that the comon parlance understanding of “ice-creanf can be
inferred by its definition as appearing under the PFA.  According
to Rule A 11.20.08 the mlk fat content of “ice-creanf and “softy
i ce-creant shall not be less than 8% by wei ght. Hence, according,
to the |learned counsel, the term “ice-creani under heading 21.05
had to be understood in light of the standards provided in the
PFA, nore so when selling “lce-creanf with fat content of |ess
than 10% woul d attract crimnal action, as held in Baburao Ravaji

Vhar ul kar (supra).

43. W are unable to persuade ourselves to agree wth the
submission. It is a settled principle in excise classification
that the definition of one statute having a different object,
purpose and schene cannot be applied nechanically to another
statute. As aforesaid, the object of the Excise Act is to raise
revenue for which various goods are differently classified in the
Act. The conditions or restrictions contenplated by one statute
having a different object and purpose should not be lightly and
mechanically inported and applied to a fiscal statute for non-Ievy
of excise duty, thereby causing a loss of revenue. [See: Medley
Pharmaceuticals Limted Vs. Comm ssioner of Central Excise and
Cust ons, Danman!s and Conm ssioner of Central Excise, Nagpur Vs.

Shree Bai dyanath Ayurved Bhavan Lim ted®]. The provisions of PFA,

15 (2011) 2 SCC 601
16 (2009) 12 SCC 419
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dedicated to food adulteration, would require a technical and
scientific wunderstanding of “lce-creanf and thus, may require
different standards for a good to be narketed as “ice-creani.
These provisions are for ensuring quality control and have not hing
to do with the class of goods which are subject to excise duty
under a particular tariff entry under the Tariff Act. These
provi sions are not a standard for interpreting goods nentioned in
the Tariff Act, the purpose and object of which is conpletely

different.

44. Learned counsel for the assessee also contended that based
on Rule 3(a) of the General Rules of Interpretation which states
that a specific entry shall prevail over a general entry, ‘soft
serve’ will fall under heading 04.04 since it is a specific entry.
W do not see any nerit in this contention. The |earned counsel
for the assessee had hinself contended that “ice-creanf was a
dairy product and would have been classified under headi ng 04.04
if heading 21.05 had not been inserted into the Tariff Act.
However, in the presence of heading 21.05, “ice-creanf cannot be
classified as a dairy product under heading 04.04. Hence, it is
obvious that in relation to heading 04.04, heading 21.05 is
clearly a specific entry. Therefore, we cannot subscribe to the
claim that heading 04.04 is to be regarded as a specific entry
under Rule 3(a) of the General Rules of Interpretation, since such

an interpretation would be contrary to the statutory context of
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headi ng 21. 05. In conclusion, we reject the view taken by the
Tri bunal and hold that ‘soft serve’ is to be classified as “ice-

creami under heading 21.05 of the Act.

At this stage it may be relevant to refer to Trade Notice
No. 45/2001 dated 11th June, 2001 of Munbai Conm ssionerate |V
which canme to our notice. According to the said notification,
“softy ice-cream soft serve” dispensed by vending nachi nes, sold
and consuned as “ice-creanf, is classifiable under Entry 21.05 of
the Act. The sane is reproduced bel ow
“Classification of Softy Ice Cream being sold in restaurant
etc. dispensed by vendi ng machi ne —
[ Munbai Conmi ssionerate |V Trade Notice No.45/2001, dt.
11. 6. 2001]
Ice Cream dispensed by vending nmachine falling under
chapter 21 has been nade liable to nil rate of duty vide

SI. No.8 of Notification No.3/2001-CE dated 1. 3.2001.

Doubt s have been rai sed as regards to t he
classification of softy ice creanmisoft serve di spensed by

vending nmachine and soft serve mx wused for its
manufacture prior to 1.3.2001. A manufacturer was
obtaining soft serve mx and processing it in his
restaurant for manufacture of softy ice cream The

process involved lowering of tenperature so that it
changes its form from liquid to sem-solid state and
i ncorporation of air, which results in production of
overrun, in Tylor Vending Machi ne.

The product that enmerges after this process is a
conpletely different product and is ready to be consuned
I mediately. It has all the ingredients of an ice cream
The product is sold and consuned as ice cream

In the circunstances, it is clarified by the Board
that softy ice cream is correctly classifiable under
heading 21.05 of Central Excise Tariff. As per HSN

Expl anatory Notes, heading 19.01 also cover mx bases
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(e.g. powders) for making ice cream It has been further
clarified that soft serve mx wll be correctly
cl assifiabl e under headi ng 19. 01.

Al'l the trade associations are requested to bring the

contents of this trade notice to the attention of their
menber manufacturers in particular, and trade in general.

Sd/ -

(Neel am Rattan Negi)
Conmi ssi oner

Central Excise, Minbai-IV

Wiile it is true that the trade notice is not binding upon this
Court, it does indicate the commercial understanding of ‘soft-serve’
as ‘softy ice- cream. Further, as this trade notice is in no way

contrary to the statutory provisions of the Act, we see no reason to

diverge fromwhat is nentioned therein.

46. In view of the aforegoing discussion, we are of the opinion
that the Tribunal erred in law in classifying ‘soft-serve’ under
tariff sub-heading 2108.91, as “Edi ble preparations not el sewhere
specified or included”, “not bearing a brand nane”. W hold that
‘soft serve’ marketed by the assessee, during the relevant period,

is to be classified under tariff sub-heading 2105.00 as “ice-

creant.

47. Lastly, learned counsel for the assessee had al so contended
that in the event ‘soft serve’ was classifiable under heading
21. 05, the assessee was entitled to the benefit under Notification

No. 16/2003-CE (NT) dated 12th March 2003. The notification reads:
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“Notification: 16/2003-C.E. (N.T.) dated 12- Nar-2003

Softy ice cream and non- al cohol i c bever age
di spensed through vending machine exenpted during
period 1-3-1997 to 28-2-2001

VWhereas the Central Governnment is satisfied that a
practice that was generally prevalent regarding |evy of
duty of excise (including non-levy thereof) under section
3 of the Central Excise Act, 1944 (1 of 1944)
(hereinafter referred to as the said Act), on softy ice
cream and non-alcoholic beverages dispensed through
vendi ng machi nes, falling under Chapters 20, 21 or 22 of
the First Schedule to the Central Excise Tariff Act, 1985
(5 of 1986), and that such softy ice cream and non-
al coholic beverages dispensed through vending machines
were liable to duty of excise which was not being |evied
according to the said practice during the period
commencing on and from the 1st day of March, 1997 and
ending with 28th February, 2001.

Now, therefore, in exercise of the powers conferred by
section 11C of the said Act, the Central Governnent
hereby directs that the whole of the duty of excise
payable on such softy ice cream and non alcoholic
beverage di spensed through vendi ng machines, but for the
said practice, shall not be required to be paid in
respect of such softy ice cream and non alcoholic
beverages on which the said duty of excise was not being
| evied during the aforesaid period in accordance with the
said practice.”

48. W are afraid we are unable to take this argunent into
account since such a plea was not urged before the Tribunal in the
first place. Gven that this is a statutory appeal wunder Section
35L of the Act, it is not open to either party, at this stage of
the appeal, to raise a new ground which was never argued before
the Tri bunal . Qur scrutiny of the argunents advanced has to be

limted only to those grounds which were argued by the parties and
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addressed by the Tribunal in its inpugned order. Since, the
i mpugned orders at hand do not reflect the argunent raised by the
| earned counsel for the assessee; we do not find any justification
to entertain this subm ssion. Nonetheless, for the sake of
argument, even if we assume that this ground had been urged before
the Tribunal, in our view, |earned counsel’s reliance on this
notification is msplaced. Upon a reading of the notification it
is clear that the exenption in the notification is granted for the
whol e of excise duty which was payable on such softy ice cream
and non al coholic beverages dispensed through vendi ng nachi nes,
but was not being levied during the relevant period, which is not
the case here. In the present case, as aforenoted, three show
cause notices had been issued to the assessee alleging that ‘soft
serve’ was classifiable under heading 21.05 and attracted duty @
16% The show cause notices issued by the revenue al so indicated
that the assessee was liable to pay additional duty under Section
11A of the Act. This clearly shows that the excise duty was
payable by the assessee and was being levied by the revenue.
Therefore, the assessee’s case does not fall within the anmbit of
the said notification and is not eligible for the exenption
granted to “softy ice-creani, dispensed through a vendi ng nachine

for the rel evant period.

49, For the view we have taken, it is unnecessary to exam ne the

I ssue whet her the product in question bears a brand nane.
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50. Resul tantly,
of the Tri bunal

own costs.

NEW DELHI
NOVEMBER 27, 2012

RS

the appeals are allowed and the inpugned orders

are set aside, leaving the parties to bear their

(JAGDI SH SI NGH KHEHAR, J.)
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| TEM NO. 1-A COURT NO. 2 SECTION |11

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NO. 5307-5308 OF 2003

COVMNR. OF CENTRAL EXCI SE, NEW DELHI Appel I ant (s)
VERSUS
M S. CONNAUGHT PLAZA REST. (P)LTD. N. D. Respondent ( s)

Date: 27/11/2012 These Appeals were called on for
pronouncenent of Judgnent today.

For Appel | ant (s) M. Arijit Prasad, Adv.
P. Par meswar an, Adv.

M
For Respondent (s) M. Al ok Yadav, Adv.
M . Raj esh Kumar, Adv.

Hon' ble M. Justice D.K Jain pronounced the
j udgnent of the Bench conprising H's Lordship and
Hon' bl e M. Justice Jagdi sh Singh Khehar.

The appeals are allowed and the inpugned orders
of the Tribunal are set aside, leaving the parties to
bear their own costs.

[ Charanjeet Kaur ] [ Kusum Gul ati ]
Court WMaster Court WMaster

[ Signed reportable judgnent is placed on the file ]
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| TEM NO. I N Chanbers SECTION |11

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Cl VIL APPEAL NO 5307-5308 OF 2003

COVMNR. OF CENTRAL EXCI SE, NEW DELHI Appel I ant (s)
VERSUS
M S. CONNAUGHT PLAZA REST. (P)LTD. N. D. Respondent ( s)

Date: 27/11/2012 These Appeals were taken up in chanbers.

CORAM : HON BLE MR JUSTICE D. K. JAIN
HON BLE MR JUSTI CE JAGDI SH SI NGH KHEHAR

In the first page of judgnent dated 27th
Novenber, 2012 pronounced in C A Nos. 5307-5308 of

2003, cause title shall be read as foll ows :

“"ClVIL APPEAL NOS. 5307-5308 OF 2003

COWM SSI ONER OF CENTRAL APPELLANT
EXClI SE, NEW DELHI

VERSUS
M S CONNAUGHT PLAZA — RESPONDENT
RESTAURANT (P) LTD., NEW
DELHI

W TH
ClVIL APPEAL NO. 8097 of 2004

COWM SSI ONER OF CENTRAL —_ APPELLANT
EXCI SE, DELHI -1

VERSUS
M S CONNAUGHT PLAZA — RESPONDENT
RESTAURANT (P) LTD., THROUGH
I TS MANAG NG DI RECTOR"

[ Charanjeet Kaur ] [ Kusum Gul ati ]
Court WMaster Court WMaster

[ Signed reportable order is placed on the file ]
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REPORTABLE
N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

“"ClVIL APPEAL NOS. 5307-5308 OF 2003

COVM SSI ONER OF CENTRAL APPELLANT
EXCl SE, NEW DELHI

VERSUS
M S CONNAUGHT PLAZA RESPONDENT
RESTAURANT (P) LTD., NEW
DELHI

ORDER

In the first page of judgnent dated 27th
Novenber, 2012 pronounced in C A Nos. 5307-5308 of
2003, cause title shall be read as follows :

"ClVIL APPEAL NOS. 5307-5308 OF 2003

COMM SSI ONER OF CENTRAL APPELLANT
EXCl SE, NEW DELH

VERSUS
M S CONNAUGHT PLAZA 3 RESPONDENT
RESTAURANT (P) LTD., NEW
DELHI

WTH
ClVIL APPEAL NO._ 8097 of 2004

COW SSI ONER OF CENTRAL = APPELLANT
EXCl SE, DELHI -11

VERSUS
M S CONNAUGHT PLAZA — RESPONDENT

RESTAURANT (P) LTD., THROUGH
I TS MANAG NG DI RECTOR'

[ JAGDI SH SI NGH KHEHAR, J. ]
NEW DELHI ,
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