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BENCH
Dr. Arijit Pasayat & P. Sathasivam

JUDGVENT:

JUDGVENT

(Arising out of SLP (C) No. 16694 OF 2005)
P. Sat hasivam J.

1) Leave granted.

2) Thi s appeal is directed against the judgnent and order
dated 11.01. 2005 passed by the H gh Court of Judicature at
Bonbay in First Appeal No. 743 of 1993 in and by which the

Hi gh Court set aside the decree for specific performance
granted by the trial Court and consequently di smissed the suit
of the plaintiffs.

3) Brief facts in a nutshell are:

The appel lants/plaintiffs in special civil suit No. 320 of 1988
filed the sane for specific performance of agreenment dated
31.07.1985. According to the plaintiffs, the respondent

her ei n/ def endant is the owner of |and Bl ock No. 208 and

Bl ock No. 209 respectively adneasuring Area H 0.60 R and H
0.40 R of Village Nagaon in Hatkanangale Tahsil. The

def endant had entered into an agreenent for sale of the said
lands to the plaintiffs for a consideration of Rs.85,000/- per
acre. The agreenent was reduced into witing and according

to the terms of the agreenent, the sale deed was to be

executed by the defendant within a period of six nonths. It
was agreed that possession of the |ands was to be delivered at
the time of execution of sale deed. The defendant has al so
undertaken the responsibility of obtaining necessary

perm ssion for sale of the lands, if required. On the date of
execution of the agreenent, an anmount of Rs.20,000/- was

paid by the plaintiffs to the defendant as earnest npney and
bal ance anmount of the consideration was to be paid at the

time of execution of the sale deed. The plaintiffs were always
ready and willing to performtheir part of the contract but the
def endant avoi ded to receive the bal ance amount of

consi deration and negl ected to execute the sale deed. @ The
plaintiffs sent a |l egal notice on 16.07.1988 to the defendant
through their advocate calling upon himto performhis part of
the obligation under the contract. |In spite of the notice, the
def endant did not conply with the requirenments which
necessitated the plaintiffs to file the suit for specific
performance or in the alternative refund of earnest nobney with
i nterest thereon @ 15% per annum

4) The defendant filed a witten statenent wherein he
denied the plaintiffs claim It was further stated that though
agreenment for sale of the suit |ands was entered i nto between
himand the plaintiffs on 31.07.1985, the sale deed was to be
executed within a period of six nmonths fromthe date of
contract as he was in dire need of nobney for construction of
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hi s house and, therefore, the tinme was the essence of the

contract. He had called upon the plaintiffs to pay the bal ance
amount of consideration and get the sal e deed executed. But

the plaintiffs were not in a position to arrange the bal ance

amount of consideration and conplete the contract. As the

mar ket price of the agricultural |ands have now gone up, the
plaintiffs by purchasing the suit |ands are intending to dispose

of the sane to others at a higher price. |In view of the sane,

the plaintiffs are not entitled to discretionary relief of specific
performance of contract.

5) The | earned Civil Judge (Senior Division), on 23.02.1993,
after finding that the defendant has failed to prove that tine
was the essence of contract and the plaintiffs were and are
ready and willing to performtheir part of contract decreed the
suit as prayed for. ~Aggrieved by the aforesaid judgment of the
trial Court, the defendant filed First Appeal No. 743 of 1993

bef ore the Hi gh Court of Judicature at Bonmbay. The | earned

Si ngl e Judge of the H gh Court not in agreenent with the
conclusion of the trial Court and finding that plaintiffs failed to
substantiate their plea allowed the appeal of the defendant

and disnmissed the suit. Questioning the judgnment and order of
the Hi gh Court, the plaintiffs have filed the present appeal by
way of special |eave. During the pendency of the appeal before
this Court, Bal asaheb Dayandeo Nai k/first plaintiff died and

his |l egal representatives were brought on record as per order
dated 19.09.2006 in |.A No. 3 of 2005.

6) W heard M. Mkarand D. “Adkar, | earned counse
appearing for the appellants and M. V.N Ganpul e, |earned
seni or counsel appearing for the respondent, perused the

entire annexures and other relevant materials filed before this
Court.

7) Having regard to the terns of agreenent of sale dated
31.07.1985, reasonings of the trial Court as well as the Hi gh
Court and submi ssions before this Court, only two points arise
for consideration of this Court, nanely, (a) whether tine is the
essence of the contract? and (b) whether the plaintiffs were
ready and willing to performthe contract?

8) In order to find an answer to the above questions, it
woul d be useful to refer the relevant recitals fromthe
agreenment of sale. Para 3 of the agreenment specifically
nmentions the details of the |and sought to be sold such as
extent and boundaries. It also refers the easenent rights and
the period in which the sale has to be conpleted. ~ The recita
reads as under: -

\023Fromthe total consideration | have received Rs.20,000/- as
an earnest noney of which no independent receipt is

necessary. Rest of the amount is to be paid by you-at the
time of sale deed of the said lands. It is agreed between the
parties that the sale deed is to be executed within 6 nonths
fromtoday. Possession of the land is to be handed over at
the time of sale deed.\024

It is also relevant to nmention the default clause which
reads as under: -
\ 023For conpletion of the sale deed the perm ssion is required
to be obtained by ne. [If | fail to execute the said deed within
stipul ated period then you have to get it executed on the
basis of this agreenent. On the contrary if you fail to get
execute the sale deed then this agreenent is supposed to be
cancel |l ed and the earnest anpbunt will be forfeited. The |and
is free fromall sorts of encunbrances. This agreenment is
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bi nding on nyself and nmy legal heirs etc. dated 31/7/1985.\024

The above-nentioned details in the agreenent of sale
clearly show a) that the subject-nmatter of the property is an
agricultural |and/i moveabl e properties b) the sale deed is to
be executed within six nonths fromthe date of sal e agreenent
i.e. 31.07.1985. c) possession of the land to be handed over at
the time of execution of sale deed d) failure to get execute the
sal e deed, the earnest noney will be forfeited. Wth these
factual details, let us consider the |egal principles enunciated
by this Court.

9) In Chand Rani (Snt.) (dead) by LRs. Vs. Kanal Ran
(sSnt.) (dead) by LRs, (1993) 1 SCC 519, a Constitution Bench

of this Court has held that in the sale of inmmoveable property,
time is not the essence of the contract. It is worthwhile to
refer the foll owi ng conclusion:

\02319. It is a well-accepted principle that in the case of sale of
i movabl e ‘property, time is never regarded as the essence of
the contract. In fact, thereis a presunption against tine
bei ng the essence of the contract. This principle is not in any
way different fromthat obtainable in England. Under the |aw

of equity which governs therights of the parties in the case
of specific performance of contract to sell real estate, |aw

| ooks not at the letter but at the substance of the agreenent.
It has to be ascertained whet her under the terns of the
contract the parties naned a specific time within which
conpletion was to take place, really and in substance it was
intended that it should be conmpleted within a reasonable

time. An intention to make tine the essence of the contract

nust be expressed in unequivocal |anguage.\024

\02321. In Govind Prasad Chaturvedi v. Hari~ Dutt Shastri (1977)
2 SCC 539 followi ng the above ruling it was held at pages
543-544: (SCC para 5)

\023... It is settled law that the fixation of the period w thin which
the contract has to be perforned does not nake the stipulation
as to time the essence of the contract. Wen a contract rel ates
to sale of imovable property it will normally be presuned

that the tinme is not the essence of the contract. [Vide

CGomat hi nayagam Pil I ai v. Pallani swam Nadar 1 (at p. 233).]

It may al so be nentioned that the | anguage used in the
agreenment is not such as to indicate in unm stakable terns

that the time is of the essence of the contract. The intention
to treat tine as the essence of the contract nay be evidenced
by circunstances which are sufficiently strong to displace

the normal presunption that in a contract of sale of |and
stipulation as to tinme is not the essence of the contract.\024

\02323. In Indira Kaur (Snt) v. Sheo Lal Kapoor (1988) 2 SCC

488 in paragraph 6 it was hel d as under

\023... The lawis well-settled that in transactions of sale of

i movabl e properties, time is not the essence of the
contract.\024

10) It is clear that in the case of sale of i mobveable property,
there is no presunption as to tine being the essence of the
contract. Even where the parties have expressly provided that
time is the essence of the contract, such a stipulation will have
to be read along with other provisions of the contract. For
instance, if the contract was to include clauses providing for
extension of time in certain contingencies or for paynent of

fine or penalty for every day or week, the work undertaken
remai ns unfini shed on the expiry of the time provided in the
contract, such clauses woul d be construed as rendering

i neffective the express provision relating to the tine being of
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the essence of contract. In the case on hand, though the
parties agreed that the sale deed is to be executed within six
nonths, in the |ast paragraph they made it clear that in the
event of failure to execute the sale deed, the earnest noney
will be forfeited. |In such circunstances, the above-nentioned
clauses in the last three paragraphs of the agreement of sale
woul d render ineffective the specific provision relating to the
time being the essence of contract.

11) This Court in Swarnam Ramachandran (Sm.) and

Anot her vs. Aravacode Chakungal Jayapal an, (2004) 8

SCC 689 has once again reiterated that tine is not the essence
of contract relating to inmoveable property. The follow ng
statenment of lawin para 12 are rightly applicable to the case
on hand:

\02312. That time is presuned not to be of essence of the
contract relating to i nmovabl e property, but it is of essence
in contracts of reconveyance or renewal of |ease. The onus to
pl ead and prove that tinme was the essence of the contract is
on the person alleging it, thus giving an opportunity to the
ot her side to adduce rebuttal evidence that time was not of
essence. That when the plaintiff pleads that time was not of
essence and the defendant does not deny it by evidence, the
court is bound to accept the plea of the plaintiff. In cases
where notice is given making tine of the essence, it is duty of
the court to exam ne the real intention of the party giving
such notice by | ooking at the facts and circunstances of

each case. That a vendor has no right to nake tinme of the
essence, unless he is ready and willing to proceed to

conpl etion and secondly, when the vendor purports to nmake

time of the essence, the purchaser nust be guilty of such
gross default as to entitle the vendor to rescind the contract.\024

12) As observed in the said decision, in the case on hand the
appel lants/plaintiffs clearly established their claimto secure
speci fic performance of the agreement by | eadi ng cogent

evi dence whereas the respondent/defendant havi ng pl eaded

that time was the essence of the contract neither entered the
wi t ness box nor |ed any evi dence whatsoever. The H gh Court

| ost sight of the above material aspect and the conduct of the
def endant in not strengthening his plea by placing acceptable
evi dence. In such circunstances, as rightly argued by | earned
counsel for the appellants, the Hi gh Court should have
confirmed the decree of specific performance granted by the
trial Court. On the other hand, the Hi gh Court wrongly placed
reliance on the decision of this Court in K S. Vidyanadam

and Gthers vs. Vairavan, (1997) 3 SCC 1 as in the facts of
that case, this Court found that granting for specific
perfornmance was inequitable, however such aspect of the

matter was totally absent in the case on hand. Even

ot herwi se, para 11 of the judgnent shows that the subject
matter of the property was an urban i mmoveabl e property and

in such special circunstance rel axed the general rule that
time is not the essence of the contract in the case of

i moveabl e properties. In the case on hand, the details
furnished in the agreenment clearly show that the subject-
matter of the property is an agricultural land situated in

Kol hapur Dist., Mharastra. |In such circunstances, the
decision in K 'S. Vidyanadam and Ors. (supra) is not applicable
to the facts on hand. |In the facts of the present case, which

we have already adverted to, neither the terms of agreenent
nor the intention of the parties indicate that the tinme is an
essence of the agreement. We have al ready pointed that
havi ng rai sed such a plea the respondent even did not bother
to | ead any evi dence.
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13) It is true that the defendant in his witten statenent has
made a bald claimthat the time was the essence of contract.
Even if we accept the recital in the agreement of sale (Exh. 18)
that the sale deed has to be executed within a period of six
nonths, there is an express provision in the agreement itself
that failure to adhere the tine, the earnest noney wll be
forfeited. In such circunstances and in view of recita
pertaining to forfeiture of the earnest noney nakes it clear
that time was never intended by the parties to be of essence.
The Constitution Bench decision in Chand Rani vs. Kama

Rani (supra) also nakes it clear that nmere fixation of tine
within which contract is to be perforned does not nake the
stipulation as to the tine as the essence of contract. Further
we have al ready poi nted out that the defendant has not

bot hered to prove his claimon oath before the Court to the
effect that it was the plaintiffs who avoided performng their
part of contract. Al the above-nentioned material aspects
were correctly appreciated by the trial Court and unfortunately
the Hi gh Court failed to adhere to the well known principles
and the conduct of the defendant. Wen the third plaintiff
deposed before the Court explaining their case with reference
to the recitals in the agreenment of sale including the reference
to the legal notice to the defendant, in the absence of contra
evi dence on the side of the defendant, we are unable to agree
with the conclusion arrived at by the High Court in non-

suiting the plaintiff. The H gh Court commented the conduct

of the plaintiffs in praying for refund of the earnest noney,
nanel y, Rs.20,000/- paid as advance. As rightly pointed out,
the claimfor refund of earnest noney is only their alternative
claim It is not in dispute that in all suits for specific
performance, the plaintiff is entitled to seek alternative relief in
the event the decree for specific perfornmance cannot be

granted for any reason, hence there is no infirmty in the
alternative plea of refund.

14) In the light of what has been stated above, 'we set aside
the judgnent and decree of the High Court and confirmthe
decree granted by the trial Court.  In view of the said

concl usion, the appellants/plaintiffs are directed to deposit
the bal ance anpbunt of sale consideration i.e., Rs.1,92,500/- in
the trial Court within a period of eight weeks whereupon the
respondent / def endant shall execute the sal e deed of the suit

| ands Bl ock No. 208 adneasuring 0.60 R and Bl ock No. 209
adneasuring 0.40 R of Village Nagaon, Tahsil Hatkanangal e as
per the agreenent dated 31.07.1985. 1In case of failure of the
def endant to execute the sale deed, the plaintiffs shall be
entitled to get the sale deed executed through Court.

15) The civil appeal is allowed on the above terns. However,
in the facts and circunstances of the case, there shall be no
order as to costs.




