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GAJENDRAGADKAR, P.B. (QJ)
WANCHOO, K. N.

H DAYATULLAH, M

GUPTA, K. C. DAS

Cl TATI ON
1964 AIR 1810 1964 SCR (7) 831
ACT:
Cvil Procedure-Suit filed for recovery of - possession and

nmesne profits-ln a previous suit a decree for nmesne profits
was passed in respect of the same  land-\Wether cause of
action same in both suits-Subsequent suit whether barred
under provisions of the Code-Code of Civil Procedure, 1908
(Act 5 of 1908), Order 2. rr. (2) and (3).

HEADNOTE

The plaintiff-respondent brought asuit against the appel-
lant for recovery of possession of certain property ‘and for
nesne profits. The plaintiff clained recovery of possession
and nmesne profits on the ground that he was the absolute
owner of the property described in the plaint and the
def endant was in, wongful possession of the same. |In the
plaint the plaintiff nade reference to a previous suit that
had been filed by himand his nmother (C.S. 28 of  1950)
wherein a claimhad been nade agai nst the defendant for the
recovery of the mesne profits in regard to the sane property
for the period ending February 1.0, 1950. In the -previous
suit the nense profits had been decreed. In his witten
statement in the present suit the defendant appellant raised
a technical plea under Oder 2 rule 2 of the Cvil Procedure
Code to the nmaintainability of the suit.

Before evidence was led by the parties the trial court de-
cided this prelimnary issue raised by the defendant. The
trial court held that the suit was barred under 0. 2 r. 2 of
the Code. On appeal, the Appellate Court held that the plea
of a bar under Oder 2 rule 2, Cvil Procedum Code should
not have teen entertained at all because the pleadings in
the earlier suit CS. 28 of 1950 had not been filed in the
present case.

Therefore, the Appellate Court set aside the order of the
trial Court. Against this order the defendant preferred an
appeal which was disnissed by the H gh Court. The appell ant
obtained special |eave against the judgnent of the High
Court.

Hence the appeal - -

Held: (i) A plea under Order 2 rule 2 of the Code based on
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the existence of a forner pleading cannot be entertained
when the pleading on which it rests has not been produced.
It is for this reason that a plea of a bar under 0. 2 r. 2
of the Code can be established only if the defendant files
in evidence the pleadings in the previous suit and thereby
proves to the court the identity of the cause of action in
the two suits. In other words a plea under 0. 2 r. 2 of the
Code cannot be nade out except on proof of the plaint in the
previous suit the filing of which is said to create the bar
Wthout placing before the court the plaint in which those
facts were all eged, the defendant cannot invite the court to
speculate or infer by a process of deduction what those
facts mght be with reference to the reliefs which were then
cl ai med. On the facts of this case it has to be held that
the plea of a bar under 0, 2 r. 2 of the Code should not
have been entertained at all by
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the trial Court because the pleadings in civil suit No. 28
of 1950 were not filed by the appellant in support of this
pl ea.

(ii)in order that a plea of a bar under 0. 2 r. 2 (3) of the
Code should succeed the defendant who raises the plea nust
make out (i) that the second suit was in respect of the same
cause of action as that on which the previous suit was
based; (ii) that /in respect of that cause of action the
plaintiff was entitled to nore that one relief (iii) that
being thus entitled to nore than one relief plaintiff,
wi t hout | eave obtained fromthe Court onitted to sue for the
relief for which the second suit had been fil ed.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Civil~ Appeal No. 583 of | 1961
Appeal by special |eave fromthe Judgment and decree dated
August 12, 1959, of the Rajasthan High Court in Cvil M sc.
First Appeal No. 50 of 1956.
Copal Singh, for the appellant.
B. P. Maheshwari, for the respondent.
April 22, 1964. The Judgnment of the Court was delivered by
AYYANGAR, J.--The facts giving riseto this appeal, by
special leave, are briefly as folows: The respondent-
Bhoor al al -brought a suit-Civil Suit 20 1954-in the Court of
the Subordinate Judge, First dass, Kekri against the
appel | ant cl ai mi ng possessi on of certain property which was
described in the plaint and for nesne profits. The
allegation in the plaint was that the plaintiff was the
absolute owner of the said property of which the defendant
was in wongful possession and that in spite of demands he
had failed to vacate the sane and was therefore liable to
pay the nesne profits claimed. In the plaint. he nmade
reference to a previous suit that had been filed by him and
his nother (C S. 28 of 1950) wherein a claimhad been  made
agai nst the defendant for the recovery of the nesne profits
in regard to the sane property for the period ending wth
February 10, 1950. It was also stated that nmesne profits
had been decreed in the said suit. In the Witten Statenent
that was filed by the present appellant, besides disputing
the claimof the plaintiff to the reliefs prayed for on the
nmerits, a technical plea to the maintainability of the suit
was al so raised in these terns:
"That 0. 2. r. 2, Civil Procedure Code is a
bar to the suit. Wen the suit referred to in
paragraph 2 of the plaint was filed the
plaintiff had a cause of action for the
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reliefs also. He having omtted to sue for
possession in that suit, is now barred from
claimng relief of possession. No second suit
for recovery of nesne profits is maintainable
in |law
833
Since the plaintiff had lost his renedy for
the relief of possession he cannot seek
recovery of mesne profits also."
On these pleadings the | earned Subordi nate Judge franed 5
i ssues and of these the 4th issue ran:
"Whether 0. 2. r. 2, CGvil Procedure Code is a bar?"
Before evidence was |ed by the parties issue no. 4 was
argued before the learned trial Judge as a prelimnary issue
and the Court recorded a finding that the suit was barred by
the provision naned and directed the disnmi ssal of the suit.
The plaintiff preferred an appeal fromthis decree to the
additional District Judge and the appellate Court considered
this plea as regards the bar under 0. 2. r. 2, Gvi
Procedure Code on two alternative bases. In the first
pl ace, the learned District Judge pointed out that the
pl eadings in the earlier suit-C S 28 of 1950-had not been
field in the case and made part of the record, so that it
was not known what the precise allegations of the plaintiff
in his previous suit were. For this reason the |earned
District Judge held that the plea of a bar under 0. 2. r. 2,
Cvil Procedure Code should not have been -entertained at
all. He also considered the questionas to whether, if the
plea was available, it could have succeeded. On this he
referred to the conflict of Judicial opinion on this point
and held that if the point did arise for decision he would
have decided in favour of the plaintiff and treated the
cause of action for a suit for nmesne profits as different
from the cause of action for the relief of possession of
property from a trespasser. In view, however, of his
finding on the first point as to there being no material on
the record to justify the plea of a bar under 0. 2. r. 2,
Cvil Procedure Code the |earned District Judge did not rest
his decision on his view of the law as regards the
construction of 0. 2. r. 2(3). |In the circunstances he set
aside the dismssal of the suit and remanded it to the trial
Court for being decided on the nerits in accordance with the
I aw.
The defendant-the appellant before us-preferred a second
appeal to the High Court of Rajasthan and the |earned Single
Judge disnissed this appeal. It is fromthis judgnent that
the appellants have preferred this appeal after~ obtaining
speci al | eave.
As already indicated, thereis a conflict of judicia
opinion on the question whether a suit for possession of
i moveabl e property and a suit for the recovery “of ' nesne
profits fromthe sane property are both based on the sane
cause of action, for it is only if these two reliefs are
based on "the same cause of action" that the plea of 0. 2.
r. 2., CGvil Procedure Code 1, P(D)I SCl-27
834
that was raised by the appellant could succeed. Cl ause
(3)of O 2. r. 2, Civil Procedure Code that is relevant in
this context reads:
(3) A person entitled to nore than one
relief in respect of the sane cause of action
may sue for all or any of such reliefs, but if
he omits, except with the | eave of the Court,
to sue for all such reliefs, he shall not
afterwards sue for any reliefs so omtted."
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Sone of the H gh Courts, notably Madras, have in this con-
nection, referred to the terns of 0. 2. r. 4 which runs:
"R. 4. No cause of action shall, unless with
the |l eave of the Court, be joined with a suit
for the recovery of imoveable property,
except -
(a) clains for nesne profits or arrears of
rent in respect of the property clained or any
part thereof;
(b) clains for danmages for breach of any
contract under which the property or any part
thereof is held; and
(c) clains. in which the relief sought is
based on the sane cause of action
Provided “that nothing in this rule shall be
deenmed “to prevent any party in a suit for
forecl osure or redenption fromasking to be
put into possessi on of the nort gaged
property".
as an aid to the construction of the term’cause of action
and the —expression ’relief based on the sane cause of
action” in 0. 2. r. 2(3). Reading these two provisions
together it has been held that the cause of action for suits
for possession of imoveable property and the cause of
action for a suit in respect of nmesne profits fromthe sane
property are distinct and different. On the other hand, it
has been held, particularly by the High Court of Allahabad
that the basis of a claimfor nesne profits  is wongful
possessi on of property and so is-a claimfor possession and
thus the cause of action for claimng either relief is the
same viz., wongful possession of property to which the
plaintiff is entitled. On this reasoning it has been held
that a plaintiff who brings in the first instance a suit for
possession alone or for nmesne profits alone is afterwards
debarred from suing for the other relief under 0. 2. r.

2(3). The learned trial Judge had, after referring to the
,conflict of authority, expressed his preference /'for the
Al | ahabad view and had, therefore, upheld the defence: At

the stage of the appeal the |earned District Judge had, as
al ready pointed out, expressed his preference for the other
view. The
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| earned Single Judge expressed his concurrence with the
|earned District Judge in preferring the Mdras view as
agai nst the decisions of the Allahabad H gh Court.

Learned counsel for the appellant sought to argue that the
Al l ahabad view was nore in accordance with principle and

with the proper construction of 0. 2. r. 2(3), Cvil Proce-
dure Code. W do not consider it necessary to examne /' this
conflict of judicial opinion inthis case as, in our

opinion, the Ilearned District Judge was right in- holding
that the appellant had not placed before the Court materia
for the purpose of founding a plea of 0. 2. r. 2, Gvi
Procedure Code.

In order that a plea of a bar under 0. 2. r. 2(3), GCivi
Procedure Code should succeed the defendant who raises the
plea nust make out (1) that the second suit was in respect
of the sanme cause of action as that on which the previous
suit was based, (2) that in respect of that cause of action
the plaintiff was entitled to nmore than one relief, (3) that
being thus entitled to nore than one relief the plaintiff,
wi thout |eave obtained fromthe Court, omtted to sue for
the relief for which the second suit had been filed. From
this analysis it would be seen that the defendant would have
to establish primarily and to start with, the precise cause
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of action upon which the previous suit was filed, for unless
there is identity between the cause of action on which the
earlier suit was filed and that on which the claim in the
later suit is based there would be no scope for the
application of the bar. No doubt, a relief which is sought
in a plaint could ordinarly be traceable to a particular
cause of action but this mght, by no neans, be the
universal rule. As the plea is a technical bar it has to be
establ i shed satisfactorily and cannot be presuned nmerely on
basis of inferential reasoning. It is for this reason that
we consider that a plea of a bar under 0. 2. r. 2, Gvi
Procedure Code can be established only if the defendant
files in evidence the pleadings in the previous suit and
thereby proves to the Court the identity of the cause of
action in the two suits. It is commbon ground that the
pl eadings in C S. 28 of 1950 were not filed by the appell ant
in the present suit as evidence.in support of his plea under
0. 2. r. 2, Cvil Procedure Code. The learned trial Judge,
however, 'without these pleadings being on the record
inferred what the cause of action should have been from the
reference to the previous suit contained in the plaint as a
matter of deduction. At the stage of the appeal the |earned
Di strict Judge noticed this lacuna in the appelllant’s case
and pointed out, in our opinion rightly, that wthout the
plaint in the previous- suit being on the record, a plea of a
bar under 0. 2. r. 2, Cvil Procedure Code was not nain-
tai nabl e. Learned counsel for the appellant, however, drew
our attention to a passage in the judgnment of  the |earned
Judge in the Hi gh Court which read:
LP(D) I SA -27(a)
836
"The plaint, witten statenent or the judgnent
of the earlier court has not been filed by any
of the parties to the suit. The only docunent
filed was the judgnent in appeal in the
earlier suit. The two courts have, however,
freely cited fromthe record of the earlier

suit. The counsel  for the parties have
i kewise done so. That fileis also 'before
this Court."

It was his submission that fromthis passage we should infer
that the parties had, by agreenent, consented to make the
pleadings in the earlier suit part of the record in the
pr esent suit. W are wunable to agree wi-t h this
interpretation of these ,observations. The statement of the
| earned Judge "the two courts have, however, freely cited
from the record of the ,earlier suit" ‘is obvi ously
inaccurate as the learned District Judge specifically
poi nted out that the pleadings in the earlier suit were not
part of the record and on that very ground had rejected the
pl ea of the bar under 0. 2. r. 2, CGvil Procedure Code. Nor
can we find any basis for the suggestion that the '|earned
Judge had adnmitted these docunments at the second ' appea
stage under 0. 41. r. 27, Civil Procedure Code by consent of
parties. There is nothing on the record to suggest such _an
agreement or such an order, assuming that addi ti ona
evidence could legitimtely be admitted in a second appea
under 0. 41. r. 27, Cvil Procedure Code. W can therefore
proceed only on the basis that the pleadings in the earlier
suit were not part of the record in the present suit.

Learned counsel for the appellant, however, urged that in
his plaint in the present suit the r espondent had
specifically referred to the previous suit having been for
mesne profits and that as nmesne profits could not be clainmed
except from a trespasser there should also have been an
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allegation in the previous suit that the defendant was a
trespasser in wongful possession of the property and that
al one coul d have been the basis for claimng nmesne profits.
We are unable to accept this argunent. 1In the first place,
it is admitted that the plaint in the present suit was in
H ndi and that the word ‘nesne profits’ is an English
translation of sone expression used in the original. The
original of the plaint is not before us and so it is not
possible to verify whether the expression ‘nmesne profits’ is
an accurate translation of the expression in the origina
pl ai nt. This apart, we consider that |earned counsel’s
argunent nust be rejected for a nore basic reason. Just as
in the case of a pleaof res judicata which cannot be
established in the absence on the record of the judgnment and
decree which is pleaded as estoppel, we consider that a plea
under 0. 2. r. 2, Cvil Procedure Code cannot be made out
except on proof ~of the plaint in the previous suit the
filing ~of which'is said to create the bar. As the plea is
basi cal | y f ounded
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on the identity of the cause of action in the two suits the
,defence which rai ses the bar has necessarily to establish
the ,cause of action in the previous suit. The cause of
action would be the facts which the plaintiff had then
al l eged to support the right to the relief that he clained.
Wthout placing before the Court the plaint in which those
facts were alleged, the defendant cannot invite the Court to
speculate or infer by a process of ~deduction what those
facts mght be with reference tothe reliefs which were then
cl ai med. It is not . inpossiblethat reliefs were clained
wi thout the necessary avernments to justify their grant.
Fromthe nmere use of the words ‘nesne profits” therefore one
need not necessarily infer that the possession of the

def endant was alleged to be wongful. It is also possible
that the expression 'mesne profits’ has been used in the
pr esent plaint wthout a proper appreciation of its
significance in I aw. What matters is not the

characterisation of the particul ar sum denmanded but what in
substance is the ,allegation on which the claimto the sum
was based and as regards the | egal relationship on the basis
of which that relief was sought. |If is because of these
reasons that we consider that a plea based on the existence
of a former pleading cannot be entertained when the pleadi ng
on which it rests has not been produced. We therefore
consider that the order of remand passed ~by the |earned
Additional District Judge which was confirned by the | earned
Judge in the H gh Court was right. The merits of the suit
have yet to be tried and this has been directed by the order
of remand which we are affirmng

The appeal fails and is dismssed. |In the circunstances of
the case there will be no order as to costs.

Appeal dism ssed
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