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ACT:

Ghatwal i Tenure-Governnment ghatwal i s-Applicability of Bihar
Land Refornms Act-Legislative conpetence-Pith and substance
of |egislation-Bengal Regulation, 1814 (Regulation 29 of
1814)-Bi har Land Reforns Act, 1950 (Bi har 30 of 1950), ss.

2(0) (a) (r), 23 (1) (f), 32(4).

HEADNOTE

The appel | ants were hol ders of ghatwali tenure called Rohin
and Pat hrole ghatwalis and were governed by Benga
Regul ation XXI X of 1814. The Bihar Land Reforns Act, 1950,
was enacted by the Bihar State Legislature and cane into
force on Septenber 25, 1950. In suits instituted by the
appel l ants the question was raised as to whether under the
provi sions of the Act the State could acquire their
ghatwalis. They claimed (1) that the Act was not
applicable to the Governnent ghatwali tenures |ike ~Rohi ni
and Pathrole ghatwalis which could not be acquired by the
State wunder S. 3 of the Act, in view of- the  definition
clause in S. 2 and SS. 23 (1) (f) and 32(4), (2) that the
Act did not purport to repeal Bengal Regul ation XXl X of 1814
and inasmuch as the said Regulation dealt wth specia
tenures, the special |aw enacted with regard to such tenures
woul d not be affected by the general law with regard to | and
reforns as enbodied in the Act, and (3) that, in any case,
ghatwal i tenures, being of a quasi-military nature, nust be
held to fall under Entries 1 and 2 of List | of the Seventh
Schedule to the Constitution of India and, therefore, the
Act was outside the conpetence of the State Legislature.

Hel d: (i) that all ghatwali tenures including governnent
ghatwalis came within the definition clause in S. 2 of the
Bi har Land Reforns Act, 1950, and that SS. 23(1) (f) and
32(4), though they might be inapplicable to the ghatwal
tenures in question, did not have the effect of excluding
such tenures fromthe operation of the other provisions of
the Act;

(2) that the Act in pith and substance related to
acquisition of property and was covered by Entry 36, List
1, Seventh Schedule to the Constitution and had no relation
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to Entries 1 and 2 of List |. Consequently, the State

Legi sl ature was conpetent to enact the Act

89

696

The State of Bihar v. Mharajadhiraja Sir Kameshwar Singh of
Dar bhanga and Others, [1952] S.C. R 898, foll owed.

(3) that the principle that a special law relating to
special tenure is not affected by a subsequent general |aw
of land refornms had no application to the Act which in pith
and substance related to acquisition of property and no
guestion of the repeal of Regulation XXI X of 1814 arose.
Raja Suriya Pal Singh v. The State of U P. and Another
[1952] S.C. R 1056, applied.

JUDGVENT:

ClVIL APPELLATE, JURI'SDI CTION. Civil Appeals Nos. 273 and
274 of 1955.

Appeal s from the judgnent and order dated Decenber 10, 1954,
of the Patna Hgh Court in Appeals from Original Decree Nos.
309 and 310 of 1954.

L. K. Jha, J. C Sinha, S. Mustafi and R R Biswas, for
the appel |l ants.

Lal Narayan Sinha, Bajrang Sahai and R 'C. Prasad, for the
respondents

1960. Sept enber | 19. The Judgnent of the Court was
del i vered by

S. K DAS J.-These two appeals on a certificate granted by
the Hi gh Court of Patna are fromthe judgnent and decree of
the said Hi gh Court dated Decenber 10, 1954. By ‘the said
judgrment and decree the Hi gh Court dism ssed two ' appeals
whi ch arose out of two suits, Title Suit no. 42 of 1950 and
Title Suit No. 23 of 1952, which were tried together and
dism ssed with costs by the |earned Subordinate Judge of

Deoghar.

The plaintiffs of those two suits are the appellants before
us. One of the appellants Thakur Mannohan Deo” was the
hol der of a ghatwali tenure conmonly known as -the Rohi ni
ghatwal i, situate within the subdivision of Deoghar ' in the
district of the Santa Parjanas. The ot her appel | ant

Tikaitni Faldani Kumari was the holder —of the Pathrole
ghatwali also situate in the sanme sub-division. Both these
ghatwali tenures were formerly known as Birbhum ghatwalis
and were governed by Bengal Regulation XXl X of 1814. In the
year 1950 was enacted the Bi har Land Reforns Act
697

1950 (Bihar Act 30 of 1950), hereinafter called the  Act.
The Act cane into force on Septenber 25, 1950. The validity
of the Act was challenged in the Patna H gh Court on grounds
of a violation of certain fundamental rights and “the High
Court held it to be unconstitutional on those grounds. The
Constitution (First Amendnment) Act, 1951, was enacted on
June 18, 1951, and in appeals fromthe decision of the Patna
H gh Court, this Court held in The State of Bihar v.
Mahar aj adhiraja Sir Kaneshwar Singh of Darbhanga (1) that
the Act was not unconstitutional or void on the grounds
al  eged, except with regard to the provisions in s. 4(b) and
s. 23(f) thereof The validity of the Act is, therefore, no
| onger open to question on those grounds, though in one of
the suits out of which these two appeal s have arisen, it was
contended that the Act was ultra vires the Constitution

The principal issue in the two suits which now survives is
i ssue no. 3 which said: ,Do the provisions of the Bi har Land
Reforns Act, 1950, purport to acquire the plaintiffs’
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ghatwalis ? If so, are they ultra vires in their application
to such ghatwalis ? This issue was decided against the
appel l ants by the | earned Subordi nate Judge and the deci sion
of the | earned Subordi nate Judge was uphel d on appeal by the
H gh Court of Patna inits judgnent and decree dated
December 10, 1954, from which decision these tw appeals
have cone to us.

Three mmin points have been wurged on behalf of t he
appel lants. The first point is one of construction and the
appel l ants contend that on a proper construction ,of the
rel evant provisions of the Act, it does not apply to
ghatwali tenures like the Rohini and Pathrole ghatwalis.
Secondly, it is contended that if the provisions of the Act
apply to the appellants’ ghatwali tenures, then the State
| egi sl ature was not conpetent to enact it, because ghatwali
tenures |ike the Rohini and Pathrole ghatwalis, were of a
quasi-mlitary nature and if the Act applies to them it
must be held torelate to itenms 1 and 2 of the Union List
(List 1) and, therefore, outside the conpetence of the
St at e-

(1) [1952] S.C.R 898.
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| egislature. The third contention is that the Act does not
purport to repeal Bengal Regul ation XXI'X of 1814 and in as
much as the said Regul ation deals ,Wth special tenures, the
special |law enacted with regard to such tenures would not be
affected by the general law with regard to land reforns as
enbodied in the Act. .= W shall deal with these three conten-
tions in the order in which we have stated them  But before
we do so, it is necessary to explain, briefly, the nature of
these ghatwali tenures.

W nmay quote here sone of the provisions of Benga
Regul ation XXl X of 1814. The Regulation says in s. 1 that
lands held by the class of persons denom nated ghatwals in
the district of Birbhumforma peculiar tenure to which the
provisions of the existing Regulations are not expressly
applicable; it then states that ‘according to the forner
usages and constitution of the country, this ‘class of
persons are entitled to hold their |ands, generation after
generation, in perpetuity, subject -nevertheless to the
paynment of a fixed and established rent to the zam ndar of
Bi rbhum and to the performance of certain duties for the
mai nt enance of the public peace and support of the _police:
The Regulation then lays down certain rules to gi ve
stability to the arrangenent established anbng the ghatwals
and these rules are contained in ss. 2, 3, 4 and 5. 1t would
be enough if we quote ss. 2, 3, and a part of s. 5.

" S 2. A settlenent having lately been nade on the part of
the Government with the ghatwals in the district of Birbhum
it is hereby declared that they and their descendants in
perpetuity shall be maintained in possession of the |ands so
long as they shall respectively pay the revenue at present
assessed upon them and that they shall not be liable to any

enhancenent of rent so long as they shall punctually
di scharge the same and fulfill the other obligations  of
their tenure.

S. 3. The ghatwali lands shall be considered, as at

present, to forma part of the zanmindari’ of Birbhum but
the rent of ghatwals shall be paid direct to the Assistant
Col l ector stationed at Suri, or to
699

such other public officer as the Board of Revenue nay direct
to receive the rents.

S. 5. Should any of the ghatwals at any tine fail to
di scharge their stipulated rents, it shall be conmpetent for
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the State Governnent;

to cause the ghatwali tenure of such defaulter to be sold by
public sale in satisfaction of the arrears due fromhim in
li ke manner, and under the same rules, as lands held
i mediately of CGovernnent, or to nmake over the tenure of
such defaulter to any person whomthe State Governnent may
approve on the condition of naking good the arrears due; or
to transfer it by grants assessed with the sane revenue, or
with an increased or reduced assessnment, as to the
Governnent nmmy appear neet; or

to dispose of it in such other formand manner as shall be
judged by the State Governnment proper."”

In a nunber of decisions of the Privy Council the nature of
these tenures has been explained and in Satya Narayan Singh
V. Satya N ranjan Chakravarti (1) Lord Sumer t hus
sunmmari sed the position at pages 198-199 of the report:

"In the Santal Parganas there are for practical purposes
three classes of ghatwali tenures, (a) Governnent ghatwalis,
created by the ruling power; (b) Governnment ghatwalis, which
since their ’'creation and generally at the tinme of the
Per manent - Settl ement have been included in a zam ndari
estate and forned into-a unit in its assessnment; and, (c)
zam ndari ghatwalis, created by the zam ndar or hi s
predecessor and al ienable with his consent. The second of
these classes is really a branch of the first. The matter
may, however, be |ooked at broadly. In- itself 'ghatwal’' is
a termneaning an office held by a particular person from
time to time, who i's bound to the performance of its duties,
with a consideration to be enjoyed in return by the
i ncumbent of the office. Wthin this meaning the utnost
variety of conditions nmay exist. There my be a nere
personal contract of enploynent for wages, which takes the
form of the wuse of land or an actual -estate in. I|and,
heritabl e and

(1) I.L.R 3 Pat. 183.
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per petual, but conditional upon services certain or services
to be denmanded. The office may  be public or  private,

important or the reverse. The ghatwal, the guard of the
pass, may be the bulwark of a whole country-side ~against
i nvaders; he may be nerely a sentry agai nst petty marauders;
he may be no nore than a kind of ganekeeper, protecting the
crops fromthe ravages of wild aninmals. Ghatwali duties may
be divided into police duties and quasi-mlitary duties,
t hough both cl asses have | ost much of their-inportance, and
the latter in any strict formare but rarely rendered.
Again the duties of the office my be such as demanded
personal conpetence for that discharge; they may, on._ the
ot her hand, be such as can be discharged vicariously, by the
creation of shikm tenures and by the appointnent and
mai nt enance of a subordinate force, or they may be such as
in their nature only require to be provided for in bulk. It
is plain that where a grant is forthcoming to a man and his
heirs as ghatwal, or is to be presumed to have been rmade
t hough it my have been since been | ost, per sona
performance of the ghatwali services is not essential so
long as the grantee is responsible for them and procures
them to be rendered (Shib Lall Singh v. Morad Khan (1)).
So nuch for the ghatwal. The superior; who appoints him
may also in the varying circunstances of the O ganisation of
Hi ndostan be the ruling power over the country at |arge, the
| andhol der responsible by customfor the nmmintenance of
security and order within his estates, or sinply the private
person, to whomthe maintenance of watchnen is in the case
of an extensive property, inportant enough to require the
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creation of a regular office." It is not disputed before us
that the Rohini and Pathrole ghatwalis are Governnent
ghatwalis and admittedly they are governed by Regulation
XXI X of 1814.

The question now is, does the Act apply to these ghatwalis ?
It is necessary now to read sonme of the provisions of the
Act . Section 2 is the definition section, cl. (0) whereof
defines a " proprietor cl. (q)

(1) (1868) 9 WR 126.
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defines a "tenure and cl. (r) defines a " tenure-hol der
The definition of the two expressions "tenure" and "tenure-
hol der"” was anended by Bithar Act 20 of 1954. The anmendnents
were nade wth retrospective effect and the anending Act
sai d that the amendnents shall be deened al ways to have been
substituted. Now, the three clauses (0), (qg) and (r) of s.
2 are in these terns

" S. 2(0)-" Proprietor nmeans a person holding in trust or
owning' for his own benefit an estate or part of an estate,
and includes the heirs and successors-interest of a
proprietor _and, where a proprietor i's a mnor or of unsound
mnd or an idiot, his guardian, conmittee or other I|ega
curator;

(gq) "tenure" neans the-interest of a tenure. holder or an
under - t enur e- hol der and i ncl udes-

(i) a ghatwali tenure,

(ii) a tenure created for the nmintenance of -any person and
conmmonl y known as khar posh, babuana, etc., and

(iii) a share in or of a tenure, but does not include a
Mundari  Khunt Kattidari tenancy wi thin the neaning of the
Chota Nagpur Tenancy Act, 1908, or a bhuinhairi tenure
prepared and confirned under the Chota Nagpur Tenures Act,
1869;

(r) " tenure-hol der nmeans a person who has acquired from
a proprietor or fromany other tenure-holder a right to hold
Il and for the purpose of collecting rent or bringing it under
cultivation by establishing tenants on it and incl udes-

(i) the successors-in-interest of persons who have acquired
such right,

(ii) a person who holds such right in trust,

(iii) a holder of a tenure created for the mmintenance
of any person,

(iv) a gbatwal and the successors-in-interest of a ghatwal,
and

(v) where a tenure-holder is a mnor or of-unsound mind or
an idiot, his guardian, commttee or other legal curator."
The definition clauses (q) and (r) state in express terms
702

t hat "tenure’ includes a ghatwali tenure and, . ' tenure-
hol der’ includes a ghatwal’ and the successors-in-interest
of a ghatwal. The argument on behalf of the appellants is

that the definition clauses should be so construed as to
i ncl ude zam ndari ghatwalis only and not CGovernment
ghatwal i s. Firstly, it is pointed out that cl. (r) in its
substantive part says that a 'tenure-holder’ nmeans a person
who has acquired froma proprietor or fromany other tenure-
holder a right to hold |land for the purpose of collecting
rent or bringing it wunder cultivation by establishing
tenants on it; this part, it is submtted, cannot apply to a
CGovernment ghatwal, because a Governnent ghatwal does not
acquire froma proprietor or fromany other tenure-holder a
right to hold land for any of the two purposes nmentioned
therein. In this connection our attention has been drawn to
el. (0) which defines a 'proprietor’ and it 1is further
pointed out that, as stated by Lord Sumer, Governnent
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ghatwals were either created by the ruling power or were
since their <creation and generally at the time of the
Permanent Settlement included in a zam ndari estate and
formed into a wunit inits assessnment; therefore, it s
argued that Covernment ghatwalis did not acquire any right
froma proprietor or any other tenure-holder. Secondly, it.
is Submitted that sub-cl. (i) of el. (gq) and sub cl. (iv) of
cl. (r) nmust be read in the Iight of the sub. stantive part
of the two clauses, even though the subclauses state in
express terns that a "tenure’ includes a ghatwali tenure and
a ’'tenure-holder’ includes a ghatwal. It is pointed out
that a zami ndari ghatwal acquires his interest from a
proprietor and the substantive part of clauses (q) and (r)
may apply to a zamindari ghatwal and his tenure but the
substantive part.of the two clauses cannot apply to a
Government ghatwal and his tenure. W are unable to accept
this line of argunent as correct.
VWere ~a statute says-in express terns that the expression
"tenure’ includes a ghatwali tenure and the expression
tenure-holder ' includes a ghatwal and the successors-in-
interest —of a ghatwal, there nmust be conpelling reasons to
out down the anplitude of the

703
two expressions. The Bi har |egislature nmust have been aware
of the distinction "between Governnent ghatwal i s and
zami ndari ghatwalis and if the intention was to exclude
Government gbatwalis, nothing could have been easier than to
say in the two definition clauses that they diid not-include
Governnment ghatwalis.  On the contrary, the |egislature nmade
no distinction between Government ghatwalis and. zam ndari
ghatwalis but included all ghatwali tenures wthin the
definition clauses. There are no restrictive words in the
definition clauses and we see no reasons why any restriction
should be read into them It is worthy of note that the two
definition clauses first state in the substantive part what
the general neaning of the two expressions is, and then say
that the expressions shall inter alia include a /ghatwal
tenure and a ghatwal and the successors-in-interest /of a
ghatwal . Thus, the two definition clauses are artificially
extended so as to include all ghatwali tenures ~and al
ghatwal s and their successors-in-interest, irrespective _of
any consideration as to whether they come within the genera
neaning stated in the substantive part of the two clauses.
Such artificial extension of the two definition clauses is
al so apparent fromsub-cl. (v) of el. (r) and sub-cl. ~(iii)
of cl. (q). Sub-clause (iii) of el. (g) excludes certain
tenures from the definition clause which would otherw se
cone within the general neaning of the expression ’'tenure
and sub-cl. (v) of cl. (r) extends the expression ' tenure-
hol der’ to guardians conmittees and curators. Wen we are
dealing with an artificial definition of this kind which
states " means and shall include etc.", there is no room for
an argunent that even though the definition expressly states
that sonething is included within a particular expression
it rmust be excluded by reason of its not coming within the
general neaning of that expression
The |earned Counsel for the appellants has also called to
his aid certain other provisions of the Act in support of
the argument that the Act does not apply to Governnent
ghatwalis. He has referred to s. 23(1)
704
(f) and s. 32(4) of the Act. Section 23 deals with the
conmputation of net income for the purpose of preparing a
Conpensati on Assessnent-roll, by deducting from the gross
asset of each proprietor or tenureholder, certain sums
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nmentioned in clauses (a) to (f). It nust be stated that
what was el. (g) of s. 23(1) before has now beconme el. (f),
because the original el. (f) of s. 23(1) was held to be
unconstitutional by this Court in The State of Bihar v.
Mahar aj adhiraja Sir Kameshwar Singh of Darbhanga (1).
Section 23(1) so far as it is relevant for our purpose
states:

" S, 23(1) For the purpose of preparing a Compensation
Assessnent-roll, the net incone of a proprietor or a tenure-
hol der shall be computed by deducting fromthe gross asset
of such proprietor or tenure-holder, as the case nmay be, the
foll owi ng, nanely: -

() -----mmmmm e

(€) ---mmmmm e e e -

(f) any other tax or legal inposition payable in respect of
such estate or tenure not expressly nentioned in clauses (a)
to (e) ‘or thevalue, to be comuted in the prescribed
manner, of any services or-obligations of any other form to
be rendered or discharged asa condition precedent to his
enj oyment of such estate or tenure "

Now, the argument before us is that el. (f) of s. 23(1)
cannot apply to a Governnent ghatwal, because he can stil
be asked to performthe services and obligations which he

had undertaken by reason of the office which he held. It is
submitted that the Act does not purport to . abolish the
ghatwali office and as the office and the tenure are

i nseparably connected, the calculation referred to in el
(f) cannot be nmade in the case of a Governnment . ghatwali
Qur attention has also been drawn to a later decision of the
Patna H gh Court (Election Appeals nos. 7 and 8 of 1958) of
March 20, 1959, wherein a distinction was drawn

(1) [1952] S.C.R 898.
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bet ween acqui sition and resunption of a ghatwali tenure and
the argunent that on the acquisition of the ghatwali tenure

the office |apsed was not accepted. We have been inforned
at the Bar that that decision is under appeal to this Court.
Therefore, we do not propose to say anything -about the
correctness or otherwi se of the view expressed therein. It
is enough to point out that assuming that the argunent of
the appellants is correct and el. (f) of s. 23(1) does not
apply, it does not necessarily follow that-the —appellants’
ghatwal i tenures cannot be acquired by the State Governnent
under s. 3 of the Act. Section 23(1)(f) provides only for
the deduction of a particular itemfromthe gross asset of
the tenure-holder for the purpose of conputing the net

i ncore. Even if el. (f) does not apply, the statute
provides for other deductions nentioned in clauses- (a) to
(e). Those clauses indisputedly apply to a ghatwali | tenure
and a Compensation Assessnent-roll can be prepared on ‘their
basi s. It would not be correct to say that because a
particular item of deduction does not apply in the case of a
CGovernment ghatwali, such ghatwali tenure nust be excluded
fromthe ambit of the Act; such a vieww |l be inconsistent

with the scheme of s. 23. The scheme of s. 23 is that
certain deductions have to be nade to compute the net
i ncome; sone of the itens may apply in one case and sone nay
not apply. The section does not contenplate that all the
items nust apply in the case of each and every proprietor or
t enur e- hol der.

We now come to s. 32 of the Act. Section 32(4) states :

"S. 32(4) if the estate or tenure in respect of which the
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conpensation is payable is held by a limted ower or the
hol der of life-interest, the Conpensation Oficer shall keep
the anmpbunt of conpensation in deposit with the Collector of
the district and the Collector shall direct the paynent of
the interest accruing on the ambunt of conpensation to the
[imted owner or the holder of the life interest during his
lifetine. Such anpbunt shall remain deposited wth the
Col l ector until the ampunt of comnpensation or
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portion thereof after making paynents, if any, wunder the
proviso to this sub-section is made over to any person or
persons becom ng absolutely entitled thereto:

Provided that nothing in this sub-section shall be deened to
affect the right of any linited owner or the holder of a
life interest to apply to the District Judge for the paynent
of a part of the anount of . conpensation to defray any

expenses which rmay be necessary to neet any | ega
necessity."

It is argued that sub-s. (4) of's. 32 is also not applicable
to a Governnent ghatwali, because the expression ’'limted

owner occurring therein has beenused in the sense in
which it is understood in Hindu Law and the holder of a
CGovernment ghatwali i's not-a limted owmer in that sense.
Learned Counsel for the appellants has drawn our attention
to the expression " legal necessity’ occurring in the
proviso to sub-s. (4) in support of his argunent that the
expression 'limted ower ' has the technical sense ascribed
to it in Hindu Law. .= On behal f of the respondent State it
has been argued that the expressions 'linmted  owner’ and
"l egal necessity ' are not used-in any technical sense and
may apply to persons who under the conditions on which they
hold the tenure cannot alienate or divide it.  Here again we
consider it unnecessary to pronounce on the true scope and
ef fect of sub-s. (4) of s. 32. The short question before us
is’ are Government ghatwalis excluded fromthe anbit of the
Act by reason of sub.s. (4) of s. 32 ? Let us assune w thout
deci ding, that sub-s. (4) does not apply to ghatwali tenure.
What is the result ? Section 32 nerely provides  for the

manner of paynment of conpensation. If sub-s. (4) does not
apply, the paynent of conpensation wll have to be made in
accordance with sub-s. (1) of s. 32 which says:

" S 32(1). When the time wthin which appeals under
section 27 my be nmde in respect of any entry in or
om ssion froma Conpensation Assessnment-roll has expired or
where any such appeal has been nade under that section and
the same has been disposed of, the Conpensation  Oficer
shall proceed to nmake paynent, in the manner provide& in
this section, to the
707

proprietors, tenure’ holders and ot her persons who are’ shown
in such Conpensation Assessnent-roll as finally “published
under section 28 to be entitled to conpensation, of the
conpensati on payable to themin terms of the said roll after
deducting fromthe anbunt of any conpensation so payable any
amount whi ch has been ordered by the Collector under clause
(c) of section 4 or under any other section to be so
deducted. "

Therefore, the result is not that Government ghatwalis; wll
go out of the Act, because sub-s. (4) does not apply. The

result only is that the holders of such tenures will be paid
conpensation in a different manner. What rights others
having a proprietary interest in a ghatwali tenure have
agai nst the conpensation noney does not fall for decision
her e.

Therefore, we are of the view that neither s. 23(1)(f) nor
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s. 32(4) have the necessary and inevitable result contended
for by the appellants, viz., that the appellants’, ghatwali

tenures nust be excluded fromthe operation of the Act even
though the definition clauses expressly include them

This brings us to the second point urged before us. That
poi nt can be di sposed of very shortly. It is contended that
if the provisions of the Act apply to Governnent ghatwalis,
then the Act falls outside the |egislative conpetence of the
State Legislature in as nuch as the Act then becones
legislation with regard to items 1 and 2 of the Union List.
These two itens are-

"1. Defence of India and every part thereof including
preparation for defence and all such acts as nmay be
conducive in tinmes of war to its prosecution and after its
termnation to effective denobilisation

2. Naval , military and air forces; any other arned forces
of the Union."

It is,” we think, quite obvious that the Act has no con-
nection whatsoever with the defence of India or the armed
forces of the Union. As Lord Summer had pointed out as far
back as 1923, though ghatwali duties mght be divided into
police duties and quasi  mlitary duties, both classes find
lost their inportance and the latter were rarely if ever
demanded. This
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Court had observed in The State of Bihar v. - Maharaj adhiraja
Sir Kaneshwar Singh of Darbhanga and O hers (1):

"The pith and substance of the |egislation, how ever, in ny
opinion, is the transference of ownership of estates to the
State Governnment and falls within the anbit of legislative

head entry 36 of List Il. There is no schenme of |land reform
within the franme work of the statute except-that a pious
hope is expressed that the comm ssion may produce one. The

Bi har Legislature was certainly conpetent to make the | aw on
the subject of transference of estates and the Act as
regards such transfers is constitutional." (per Mhajan, J.,
at p. 926 of the report).

W think that in pith and substance the legislation was
covered by item36 of List Il (as it then stood) and it has
no relation to itenms 1 and 2 of List I:

Now, as to the last argument founded on Regul ation XXI X of
1814. In our viewthe Act in pith and substance related to
acqui sition of property and consequently no question of the
repeal of Regulation XXIX of 1814 arose; nor is it necessary
to consider the principle that a special law relating to

special tenures is not affected by a subsequent general |aw
of land reforms. Such a principle has no application in the
present case. The Act expressly includes “all ghatwal

tenures within its anbit and provides for the vesting of al
rights therein absolutely in the State of Bihar on the issue
of a notification under s. 3 and wunder s. 4 certain
consequences ensue on the issue of such a notification
notw t hst andi ng anything contained is any other law for the
time being in force. It is worthy of note that the Benga
Per manent Settl ement Regul ation, 1793 (Bengal Regulation 1
of 1793), did not stand in the way of acquisition of other
permanently settled estates, and it is difficult to see how
Regul ati on XXI X of 1814 can stand in the way of acquisition
of ghatwali tenures. The point is really covered by the
decision of this Court in Raja Suriya Pat Singh v. The State
of U P.(2) where it was observed

(1) [1952] S.C.R 898.

(2) [1952] S.C.R 1056, 1078-79.
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" The Crown cannot deprive a legislature of its |egislative
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authority by the nere fact that in the exercise of its
prerogative it makes a grant of land within the territory
over which such legislative authority exists and no court
can annul the enactnent of a legislative body acting within
the legitimate scope of its sovereign conpetence. I f,
therefore, it be found that the subject of a Crown grant is
within the conpetence of a provincial |egislature, nothing
can prevent that legislature from legislating about it,
unless the Constitution Act itself expressly prohibits
| egi sl ation on t he subj ect ei t her absol utely or
conditionally."

For the reasons given above, we hold that none of the three
poi nts urged on behal f of the appellants has any substance.
The appeals fail and are dismssed with costs; there will be
only one hearing fee.

Appeal s di sni ssed




